Google 


This  is  a  digital  copy  of  a  book  lhal  w;ls  preserved  for  general  ions  on  library  shelves  before  il  was  carefully  scanned  by  Google  as  pari  of  a  project 

to  make  the  world's  books  discoverable  online. 

Il  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  thai  was  never  subject 

to  copy  right  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  dillicull  lo  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  lo  a  library  and  linally  lo  you. 

Usage  guidelines 

Google  is  proud  lo  partner  with  libraries  lo  digili/e  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  lo  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  panics,  including  placing  Icchnical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  n  on -commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  thai  you  use  these  files  for 
personal,  non -commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  lo  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  lile  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use.  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 

countries.  Whether  a  book  is  slill  in  copyright  varies  from  country  lo  country,  and  we  can'l  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  I  lie  lull  lexl  of  1 1  us  book  on  I  lie  web 
al|_-.:. :.-.-::  /  /  books  .  qooqle  .  com/| 


f 


REPORTS  OF  CASES 


ARGUED  AND  DETERMINED 


IX  THl 


dfoglisjr  €mxU  nf  €mmn  f ak 


WITH 


TABLES  OF  TBE  CASES  AND  PRINCIPAL  MATTERS. 


EDITED  BY 

HON.  GEORGE  SHARSWOOD. 


VOL  LXXXIX. 


COHTAIHIH0 


Tt  I  CASES  DETERMINED  IN  THE  COMMON  PLEAS,  IN  EASTER  AND  TRINITY 

TERMS,  1867. 


PHILADELPHIA: 

T.  &  J.  W.  JOHNSON  &  CO.,  LAW  BOOKSELLERS, 

■  o.  686  OEHTmi  itkiit. 

1872. 


in  the  Clerk' 


Entered,  according  to  Aet  of  Congress  in  the  year  1857,  bj 
T.  k  J.  W.  JOHNSOtf  k  C^V 

•  Office  of  the  XHitriekCo«t  of  the  United  Sinter  for  the  Saltern  District  of 
"  •       %   •      7*  Annsylrania.^^  » 


■TBRSOTYPBD  BY  M1AM  *  nVSaiBBBY. 


359695 


•  •  • 


•»   • 


«  m   • 


^   % 


COMMON  BENCH 

REPORTS. 


efo  &txw. 


CASES  ARGUED  AND  DETERMINED 


THE  COURT  OF  COMMON  PLEAS, 


AHD   IS  THB 


EXCHEQUER  CHAMBER. 


nr 


EASTER  AND  TRINITY  TERMS,  1857. 


BY 

JOHN  SCOTT,  ESQ., 

Of  THE  INNER  TEMPLE,  BARRI8TER-AT-LAW. 


VOL.  II. 


PHILADELPHIA: 
T.  &  J.  W.  JOHNSON  &  CO.,  LAW  BOOKSELLERS, 

■  0.    685    OHBSTMUT    fTKHT. 

1872. 


JUDGES 


OF 


THE    COURT   OF  COMMON  PLEAS, 

DURING  THB  PERIOD  OF  THESE  REPORTS. 


TLe  Right  Hon.  Sir  Alexander  James  Edmund  Cockburn,  Knt., 

Lord  Chief  Justice. 

The  Hon.  Sir  Gresswell  Cresswell,  Ent. 
The  Hon.  Sir  Edward  Vaughan  Williams,  Knt. 
The  Hon.  Sir  Richard  Budden  Crowder,  Knt. 
The  Hon.  Sir  Jambs  Shaw  Willes.  Knt. 


ATTORNEY-GENERAL. 

Sir  Richard  Bethell,  Knt. 


SOLICITOR-GENERAL. 

Sir  Henry  Singer  Keating,  Knt. 


TABLE 


OF 


THE  NAMES   OF  THE  GASES 


EXPORTED  OT  THIS  VOLUME. 


FAOI 


Accidental  Death  Insurance  Com- 
pany, Simpson  t>.  .        .     257,  271 
Anderson,  In  re        •        .        •     118 
Andrews  v.  Belfieid  .    779 

Atkyns  *.  Pearce  •        •    763 

Ancompte,  Cockerell  t>.      440,  445,  n. 


B. 


^5aker,  Leigh  v. 
Barrick  v.  Bnba 
Battertrary,  St  Pancras  (Vestry 

of)t> 

Baylis  v.  Le  Gros     . 
Beadcll,  In  re  • 

Belfieid,  Andrews  v. 
Benns  v.  Mosley 
Bloomer  v.  Darke 
Bowley,  Dimmack  v. 
Braddon,  Simon  d  to, 
Bramley,  App.,  Chesterton,  Resp. 
Bnba,  Barrick  v. 


C. 


867 
563 

477 
316 
509 
779 
116 
165 
542 
324 
592 
563 


CaDaghan,  Hodges  v. 


306 


MOT 

Carpenter,  Horler  v.  56 

Chapman,  Syers  v.    .  .        .    438 
Chesterton,  Resp.,  Bramley,  App.     592 

Clark,  Emery  v.  582 

,  Phillips  v.      .  .        .156 

Cockerell  v.  Ancompte  440,  445,  n. 

Conder,  HaH  v.      '  .  22,  43,  49,  53 

Croker,  Ling  v.  760 


D. 


Darenth   Valley  Railway  Com* 
pany,  Wyatt  v.     .        .     110, 114 

.  165 

.  412 

.  768 

.  542 

.  495 


Darke,  Bloomer  v.     . 
Dawkins,  Wootton  v. 
Delaney  v.  Fox 
Dimmack  v.  Bowley 
Dunston  v.  Paterson 


£. 


Easton,  Tetley  r.  706 

Edwards  o.  Kilkenny  and  Great 
Southern  and  Western  Rail- 
way Co.        .  .    897 
Emery  v.  Clark        .        .        .    682; 

*  CO 


Till 


TABLE  OP  CASES  REPORTED. 


F. 

Fenner,  Hope  v. 
Fernie,  Hodgkinson  v. 
Fisher,  Talbot  v. 
Florence  v.  Jenings  . 
Fox,  Delaney  v. 
Frazer  v.  Hatton 
French  v.  Styling     . 
Fry  v.  Harding 

G. 


Gardner  v.  Grout 

Gilkison  v.  Middleton 

Gillespy,  Michael  t>.  . 

Goodman  v.  Spencer 

Gorrissen  v.  Perrin   • 

Grace,  Reap.,  The  London  and 
North  Western  Railway  Com- 
pany, A  pp.   .... 

Great  Northern  Railway  Co.  v. 
Wyles  .... 

Great  Western  Railway  Com- 
pany, Simons  v.     . 

Great  Western  Railway  Com- 
pany, White  v. 

Grout,  Gardner  v.     . 


FAOI 

387 
415 
471 
454 
768 
512 
357 
407 


340 
134 
627 
93 
681 


555 
344 

620 

7 
340 


H. 


Haigh,  In  re    . 
Hall  v.  Conder 
Harding,  Fry  v. 
,  Powis  v. 


.  .  198 

22,  43,  49,  53 

.    407 

.    405 


Harwich      (Mayor,     &c.,     of), 

Smith  v 651 

Hatton,  Frazer  t>.      .  .512 

Hibberd,  Tindall  v.  .  .     199 

Hodges  v.  Callaghan  .        .    306 


Hodgkinson  v.  Fernie 
Holmes  v.  Onion 
Hope  v.  Fenner 
Horler  v.  Carpenter  . 
Hull  v.  M'Farlane    . 


J. 

Jenings  v.  Florence  . 


415 
790 
387 
56 
796 


467 


Jewell  v.  Parr  .... 
Jones  v.  Marshall 

Keen,  Youens  v. 

Kilkenny  and  Great  Southern 
and  Western  Railway  Com- 
pany, Edwards  v.  . 

L. 

Lee  v.  Sangster 
Le  Gros,  Baylis  v.     . 
Leigh  v.  Baker 
Ling  v.  Croker 
Lloyd,  Meux  v. 
London  and  North  Western  Rail- 
way Company,   App.,  Grace, 


Reap.   . 


M. 


M'Farlane,  Hull  v.   . 
Marshall,  Jones  r.     . 
Mason,  Weeding  v.   . 
Meux  v.  Lloyd 
Michael  v.  Gillespy  . 
Middleton,  Gilkison  v. 
Moor  t7.  Roberts 
Mosley,  Benns  v. 

N. 

Neale,  Smith  v. 

North    Western    Railway  Com- 
pany, App.,  Grace,  Resp. 

O. 

Onion,  Holmes  v. 
Orchard  v.  Simpson  • 

P. 

Painter,  Ex  parte      •        •        , 
Parr,  Jewell  v.  .        «        , 

Paterson,  Dunston  *,         0 


809 
615 


384 


397 


1 
316 
367 
760 
409 


555 


796 
615 
382 
409 
627 
134 
671 
116 


67 
555 


790 
299 


702 
809> 
495 


TABLE  OF  CASES  REPORTED. 


iz 


Patten  0.  Rea 
frearce,  Atkyns  9. 
Psrrin,  Gorrissen  v. 
Pkillips  v.  Clark 
Povis  v.  Harding 
Professional  Life  Assurance 
Sheeny  v.  • 


Co., 


PAOI 

606' 

763 

681 

156 

405 

211 


R. 


Rea,  Patten  v. 
Regulse  Generates 
Roberts,  Moor  v. 


.  606 
91,92 
.    671 


S. 


St.  Pancras  (Vestry  of)  v.  Batter- 
bury     477 

8&ng8ter,  Lee  r.  .  .  .  1 
Seager,  Sweet  v.  .  .  .119 
Sheeby  v.  The  Professional  Life 

Assurance  Company       .        •  211 

Simmons  v.  Taylor    .         .        •  528 

Simond  v.  Braddon  .  .  .  824 
Simons  r.  Great  Western  Railway 

Company       ....  620 
Simpson  v.  Tbe  Accidental  Death 
Insurance  Company       .     257,  271 

,  Orchard  t?.         .         .  299 

Smith  v.  Harwich  (Maya?,  &c., 

of)       .         .        .        .        .  651 

v.  Neale         ...  67 


Spencer,  Goodman  v. 
Steel,  Wickens  v. 
Stray,  Taylor  v.        . 
Styring,  French  v.     . 
Sweet  v.  Seager 
Syers  v.  Chapman 

• 

T. 

Talbot  v.  Fisher 
Taylor,  Simmons  v.  . 

—  v.  Stray 

Tetley  v.  Easton 
Tindall  v.  Hibberd   . 
Tuff  v.  Warman 

W. 


PAOI 

.  93 
488 
175,  197 
.  357 
.  119 
.  438 


.  471 
.  528 
175,  197 
.  706 
.  199 
.  740 


Warman,  Tuff  v.  740 

Weeding  v.  Mason  .  .  .  382 
White  v.   The   Great  Western 

Railway  Company  .         .        7 

Wickens  v.  Steel  .  .  .488 
Wootton  v.  Dawkins  .         .412 

Wyatt  v.  The   Darenth  Valley 

Railway  Company  .     110,  114 

Wyles,  Great  Northern  Railway 

Company  v.  ...    344 


Y. 


Vouens  t>.  Keen 


.    884 


TABLE  OF  CASES  CITED. 


Abbott  p.  Bruere,  7  Scott,  753,  5  N.  C.  598 

Alexander  p.  Herr,  11  Penn.  Rep.  (American)  537  . 

Allan  p.  Lake,  18  Q.  B.  560- 

Allcard  p.  Wesson,  7  'Exch.  753  .  . 

Allen  v.  Bennet,  3  Taunt.  169 

Andrews  p.  Elliott,  5  Ellis  &  B.  502 

Anonymous,  6  Mod.  27      .  .  .  .  • 

Aspdm  p.  Austin,  5  Q.  B.  671, 1  D.  &  M.  515 

Attorney-General  p.  Cleave,  2  Dowl.  P.  0.  668    . 

p.  Hunt,  9  Price,  147  •  . 

Anlton  p.  Atkins,  18  C.  B.  249     . 

Austin  p.  Manchester,  Sheffield,  &  Lincolnshire  Railway  Co 


A?ery  r.  Bowden,  5  Ellis  &  B.  714 
-6  Ellis  &  B.  953 


.    590 

.    602(a) 

330,  332,  690 

207 

.  •  84 

507 

483(a) 

666 

.    117 

117 
362,666 

625(a) 

625  (a) 

577  (a),  579,  581 

577,  579,  581 


10  C.  B.  454 
16  Q.  B.  600 


Bagot  (Lord)  p.  Williams,  3  B.  &  C.  235,  5  D.  &  R.  87 

Baiiy  p.  Universal  Provident  Life  Association,  3  Jurist,  N.  S.  269 

Bargate  p.  Shortridge,  5  House  of  Lords  Cases,  297 

Barker  p.  Midland  Railway  Company,  18  C.  B.  46    . 

,  App.,  Windle,  Res  p.,  6  Ellis  k  B.  675   . 

Barnes  p.  Ward,  $  C.  B.  392  .... 

Barret,  In  re,  1  C.  B.  (N.  S.)  423  .... 

Barrett  p.  Bedford  (Duke),  8  T.  R.  602 

Barry  p.  Nesham,  3  C.  B.  541  • 

Btrwis  p.  Keppel,  2  WHs.  314  .... 

Beadell,  In  re,  2  C.  B.  (N.  S.)  509  ■        . 

Bean  p.  Smallwood,  2  Story's  (American)  Rep.  408 

Beardmore  p.  Fox,  8  T.  R.  214     ..... 

Bedells  p.  Massey,  8  Scott,  N.  R.  337,  7M.AG.  630 

Bellamy  p.  Marjoribanks,  7  Exch.  389    .... 

Beawick  p.  Swindells,  3  Ad.  <fe  E.  868,  5  N.  &  M.  378 

Bibby  p.  Larpent,  5  House  of  Lords  Cases,  481  . 

Birch  p.  Liverpool  (Earl),  9  B.  &  C.  392,  4  M.  &  R.  380       . 

Bird  p.  Blosse,  2  Ventr.  361         ... 

p.  Boulter,  4  B.  &  Ad.  443         ...  . 

p.  Holbrook,  4  Bingh.  628,  1  M.  &  P.  607    . 

p.  Legge,  7  Dowl.  P.  C.  814,  5  M.  k  W.  418     . 

Birkettp.  Willan,  2B.&  Aid.  356  .... 

Birkmyr  p.  Darnell,  1  Salk.  27,  1  Smith's  Leading  Cases,  224,  231 
Blew  p.  Steinan,  11  Exch.  440     ...... 

Bodenbam  p.  Bennett,  4  Price,  31      .... 

Bold  p.  Rayner,  1  M.  &  W.  843   . 

Bordenave  p.  Gregory,  5  East,  107 

Boeaoquet  p.*Graham,  6  Q.  B.  601,  *.     .  •       . 


.    461 

407 

.    189 

510 

686,  600 

414 

511,  705  (a) 

128 

361,  n. 

430 

.    704 

86 

127, 129 

79 

530,  536,  538 
63,65 
.    171 
85 
.      83 
341  (a) 
413,  414 
271 
.      18 
78 
310,  312 
18 

486,  696  (a) 
28 
.    404 

IH) 


xu 


TABLE  OF  CASES  CITED. 


Bosanquet  v.  Shortridge,  4  Exch.  699 

Bovill  p.  Hammond,  6  B.  k  C.  149,  9  D.  k  R.  186 

Bowlby  p.  Bell,  3  C.  B.  284 

Bowman  p.  Taylor,  2  Ad.  k  E.  278,  4  N.  &  M.  264 
Boyce  p.  Bayliffe,  1  Campb.  58  ... 

Boyd  p.  Hurd,  25  Law  Journ.  Exch.  246 

p.  Siffkin,  2  Campb.  326  ... 

Boydell  p.  Drummond,  11  East,  142 

Bracegirdle  p.  Ileald,  1  B.  k  Aid.  722  ..  . 

Braddick  p.  Fletcher,  2  N.  R.  182  .  . 

Brashier  p.  Jackson,  6  M.  k  W.  549  •  • 

Brettell  p.  Dawes,  7  Exch.  307    . 

Bridge  p.  Grand  Junction  Railway  Company,  3  M.  k  W.  244 

p.  Wain,  1  Stark.  N.  P.  C.  504     . 

Brocklebank  p.  Sugrue,  1  M.  k  Rob.  102 

Brown  p.  Fleetwood,  5  M.  k  W.  19,  7  Dowl.  P.  C.  387   . 

Brucker  p.  Fromont,  6  T.  R.  659        . 

Brunton  p.  Hawkes,  2  B.  k  Aid.  541 

,  4  B.  k  Aid.  551 

Bryan  p.  Child,  5  Exch.  368         ...  . 

Bryant  p.  Flight,  5  M.  k  W.  114 

Budd  p.  Fairmaner,  8  Bingh.  48, 1  M.  k  Scott,  74 

Burgh  p.  Legge,  5  M.  k  W.  418,  7  Dowl.  P.  C.  814 

Barn  p.  Carvalho,  4  Mylne  k  Cr.  702 

Butt  p.  Great  Western  Railway  Company,  11  C.  B.  140 

Butterfield  p.  Forrester,  11  East,  60 

Calvert  p.  Gordon,  7  B.  k  C.  809,  1  M.  k  R.  497 

Carlon  r.  Ireland,  5  Ellis  k  B.  765 

Carpenter  p.  Thornton,  3  B.  k  Aid.  52 

Carr  r.  Lancashire  and  Yorkshire  Railway  Company,  7  Exch. 

Caterham  p.  Railway  Company,  In  re,  1  C.  B.  (N.  S.)  410 

Chandelor  p.  Lopus,  Cro.  Jac.  4  .  . 

Chanter  p.  Hopkins,  4  M.  k  W.  399  .... 

p.  Leese,  4  M.  &  W.  295,  5  M.  k  W.  698 

Chapman  p.  Bluck,  4  N*  C.  187,  5  Scott,  515  .  • 

Charles  p.  Marsden,  1  Taunt.  224 

Cherry  r.  Heming,  4  Exch.  631 

Child  p.  Morley,  8  T.  R.  610        .... 

Churchill  p.  Siggers,  3  Ellis  k  B.  929 

Clark  p.  Alexander,  8  Scott,  N.  R.  147, 165 

p.  Smith,  3  C.  B.  984 

Clarke  r.  Gray,  6  East,  564  .... 

Clay  r.  Yates,  25  Law  J.  Exch.  237,  1  Hurlst  k  N.  73 

Clough  p.  Ratcliffe,  1  De  Gex  k  S.  164    . 

Cocking  p.  Ward,  1  C.  B.  858 

Coit  p.  Smith,. 3  Johns.  (American)  Rep.  16 

Colchester  (Mayor  of)  p.  Brooke,  7  Q.  B.  339 

Coleman  p.  Upcot,  5  Yin.  Abr.  527,  528,  2  Eq.  Ca.  Abr.  45 

Collier  p.  Hicks,  2  B.  k  Aid.  663        ... 

Collinson  p.  Newcastle  and  Darlington  Railway  Company,  1  Car.  k  K 

Colvin  p.  Newbury,  1  Clark  k  Fin.  283  .  . 

.  8  B.  k  C.  167,  2  M.  k  R.  47 

Cooke  p.  Blake,  1  Exch.  220   . 

Cooper  v.  Phillips,  1  C.  M.  $  R.  649       . 


. 

188 

.   359,  359  (a),  361 

• 

189 

.   3$ 

. 

430 

.   77 

. 

.  686,  688 

.   77,  78,  85 

• 

.   82,85 

428,  429,  432 

• 

490 

.  40T 

■ 

749 

54  (a) 

. 

644 

.  590 

. 

613 

.   86 

• 

77 

.  550 

• 

788 

333,  697 

• 

271 

.   59 

• 

18 

749,  750 

• 

61 

531,  536 

• 

.  "   246 

707 

.  159,  625  (a) 

• 

.  705(a) 

31,  332,  697 

41 

I,  80,  399,  698 

42,54 

. 

353 

.  811 

77, 

78,  81,  84,  88 

.  190 

. 

469,  470,  549 

.  460 

• 

.  116(a) 

.   18 

• 

77 

.  800 

• 

85 

.  639 

• 

751,  752 

83,84 

• 

617 

it.  JbK. 

546  .  484 

• 

147,  152,  154 

• 

.  154 

. 

86 

• 

.  209 

TABLE  OF  CASES  CITED. 


XlH 


Coote  «.  Lighworth,  F.  Moore,  457     • 

Cope  9.  Albinson,  8  Exch.  185     . 

Con  9.  Ambergate  Railway  Company,  17  Q.  B.  127 

Cotterill  r.  Caff,  4  Taunt.  285 

Couturier  9.  Hastie,  5  House  of  Lords  Cases,  673      . 

Cox  r.  Cannon,  4  N.  C.  453,  6  Scott,  347 

Crawford  9.  Satchwell,  2  Stra.  1218   . 

Cripps  0.  Reade,  6  T.  R.  606        . 

Croomes  v.  Morrison,  5  Ellis  k  B.  984  •  • 

Crowley,  In  re,  6  T.  R.  701 

Cumber  9.  Wane,  1  Stra.  246  . 

Curling  9.  Robertson,  8  Scott,  N.  R.  288,  7  M.  k  G.  525,  2  D.  k  L.  307 

Dale  r.  Hall,  1  Wils,  281        . 

Dallman  v.  King,  4  N.  C.  105,  5  Scott,  384 

Dance  p.  Wyatt,  6  Bingh.  486,  4  M.  k  P.  201 

Darcy  9.  Allin,  Noy,  173 

Davies  9.  Mann,  10  M.  k  W.  546 

Dayis  v.  Jones,  17  C.  B.  625 

■         9.  Thomas,  1  Rubs.  &  M.  506  •  •  » 

Delaney  9.  Fox,  1  C.  B.  (N.  S.)  166 

De  Medina  9.  Groves,  10  Q.  B.  152     . 

Dent  9.  Bashatn,  9  Exch.  469 

Denton  9.  Great  Northern  Railway  Company,  5  Ellis  k  B.  860 

De  Rothschild  9.  Royal  Mail-Steam-Packet  Company,  7  Exch.  734 

D^rau x  9.  Conolly,  8  C.  B.  640  .... 

Devereuz  9.  Kilkenny  and  Great  Southern  and  Western  Railway  Company, 
20  Law  Journ.  Exch.  834    .  .  .  .  .  .115 

Doe  d.  Bennett  9.  Long,  9  Car.  k  P.  773  .  .  .  .  490  n. 

d.  Bullen  9.  Mills,  2  Ad.  k  E.  17,  4  N. k  M.  25  ...         774 

d.  Cheny  9.  Batten,  Cowp.  243         ....  596,  601 

d.  Higginbotham  9.  Barton,  11  Ad.  k  E.  307,  3  P.  k  D.  194     .      770,  774,  777 

d.  Pierson  9.  Rtes,  8  Bingh.  178,  1  M.  &  Scott,  259  .  .  353 

d.  Pitt  9.  Shewin,  3  Campb.  134  ....  .  282 

Donellan  9.  Read,  3  B.  k  Ad.  899  ....       77,78,81,84,88 

Dowell  93  General  Steam  Navigation  Company,  5  Ellis  k  B.  195,  203 

744,  750,  754,  756,  757,  758 
Drake  9.  Mitchell,  3  East,  251  ......  459 

Brant  9.  Brown,  3  B.  k  C.  665,  5  D.  k  R.  582    .  .  .  .  .82 

Draper  9.  Crofts,  15  M.  k  W.  166      .  .  .  .  .  .  602 

Dundalk  Western  Railway  Company  9.  Tapster.  1 Q.  B.  667, 1  Gale  k  D.  657   243, 485 
Dunlop  9.  Higgins,  1  House  of  Lords  Cases,  381  •  .  .  .78 

9.  Waugh,  Peake's  N.  P.  C.  167 


PA01 

500,504 

32,  38,  78 

580 

.      17 

37 

.    507 

506 

.      35 

678 

.    410 

32 

812,  13 

162 

785,  786 

2 

.      86 

747,  756 

.      85 

271 

.    768 

548 

.    246 

17 

.    160 

332,  334 


Dunn  9.  Large,  3  Dough  335 

« 9.  Murray,  9  B.  k  C.  780,  4  M.  k  R.  57 

Eaton  9.  Lyon,  3  Yes.  689 

E'lwards  9.  Wakefield,  6  Ellis  k  B.  462 

El'terton  9.  Em  men  8,  4  C.  B.  479 

,  6  C.  B.  160       . 

Emerson  9.  Lash  ley,  2  II .  Bla.  248 
Emmens  •.  Elderton,  13  C.  B.  495 
Emmerson  9.  Heelis,  2  Taunt.  38 
Emmett  9.  Norton,  8  C.  k  P.  506 
E'poeito  9.  Bowden,  29  Law  Times,  295 
Emeu  9.  Tindall,  5  Esp.  N.  P,  C.  169 


697 
.    601 
461 

.    271 

676,  678 

667  n. 

667  n. 

245,  247 

667 

341  n, 

.      765  n. 

576,  577,  581 

446 


Xiv 


TABLE  OF  CASES  CITED. 


Faith  p.  East  India  Company,  4  B.  $  Aid.  630    . 

Farrow  p.  Mayes,  18  Q.  B.  516  .  .  . 

Fawcus  p.  Sarsfield,  G  Ellis  k  B.  192 

Fell  *.  Burchett,  3  Jurist,  Ni  S.  388,  26  Law  J.  Q.  B.  223 

Ferguson  p.  Mahon,  11  Ad.  k  B.  179, 3  P.  k  D.  143      . 

Fergusson  p.  Fyffe,  8-  Clark  &  F.  121 

Finlay  0.  Bristol  and  Exeter  Railway  Company,  7  Exch.  416 

Firman  p.  Ormonde  (Lord),  Beatty  (Irish), -347 

Fiachel  p.  Scott,  15  C.  B*  69       > .  -  .  .  686 

Fisher  p.  Magnay,  6  Scott,  N.  R.  588,  5  M.  &  G.  778 

Flemyng  p.  Ilector,  2  M.  &  W.  172  .  . 

Fletcher  p.  Tayleur,  17  C.  B.  21 

Flight  p.  Leman,  4  Q.  B.  883,  1  Dav.  k  M.  67     . 

Flitcroft  p.  Fletcher,  11  Exch.  543      . 

Florence  p.  Dray  son,  1  C.  B.  584 

Forbes  p.  Cochrane,  2  B.  k  C.  448   .  . 

Ford  p.  Graham,  10  C.  B.  369  .  . 

p.  Nassau,  9  M,  k  W.  793,  1  Dowl.  Nf  S.  631   . 

p.  Tiley,  6  B.  &  C.  325 

Foster,  App.,  Smith,  Resp.,  18  C.  B.  161     ,  . 
Fothergill,  App.,  Walton,  Resp.,  14  C.  B.  295    . 
Freeman  p.  Cooke,  2  Exch.  654,  18  Law  Journ.  Exch.  114 
Freestone  p.  Butcher,  9  C.  k  P.  643 
Fry  17.  Malcolm,  4  Taunt.  705       .... 


Gale  p.  Leckie,  2  Stark.  N.  P.  C.  107 

Gardner*.  Williams,  3  Dowl.  P.  C.  796 

Gascoyne's  Case,  14  Ves.  183 

Gaunt  p.  Hill,  1  Stark.  N.  P.  C.  10 

Geary  v.  Physic,  7  D.  &  TR.  653 

General  Steam  Navigation  Company  v,  Gaillou,  11  M.  &  W 

v.  Mann,  14  C.  B.  127 

v.  Morrison,  13  C.  B.  581 


687,  692,  694 
446, 447,  448 


289,  500,  501 


pAoa 

.    147 

550 

.    697 

406 

.    248 

240  n. 

.      84 

271 

699,  701 

504 

452,453 

597 

.    548 

677 

459,465 

432 

116  D. 

117 
61,  64,  65 
562  a 
562  n. 

504,506 
765  a. 
*    245 


360 
.      50 

619 

78,82 

532  n. 

877  .         240  a. 

753  a. 
753  a, 
562  a. 

548 
.    697 

394 
.    318 

697 

.    146 

30, 31,  41,  42,  54, 698 

.    609 


Gibbon,  App.,  Gibbon,  Resp.,  13  C.  B.  205,  219 

Gibbs  p.  Pike,  9  M.  k  W.  351  .... 

Gibson  t>.  Small,  4  House  of  Lords  Cases,  353     .  • 

Gilbert  v.  Crosier,  1  C.  B.  (N.  S.)  362  .  . 

Gittins  p.  Symes,  15  C.  B.  362      . 

Glaholm  p.  Hays,  2  Scott,  N.  R.  471,  2  M.  k  G.  257 

Gledstanes  p.  Allen,  12  C.  B.  202  ... 

Gompertz  p.  Bartlett,  2  Ellis  &  B.  849 

Goodman  p.  Kennell,  1  M.  &  P.  241        ..... 

Goodtitie  p.  North,  2  Dougl.  583         .... 

Goody  p.  Penny,  9  M.  k  W.  687 

Gordon  p.  Calvert,  4  Russ.  581,  1  Sim.  253    .... 

Gouthwaite  th  Duckworth,  1-2  East,  421  . 

Grafton  p.  Eastern  Counties  Railway  Company,  8  Exch.  701     . 

Graves  p.  Key,  3  B.  k  Ad.  313  ..... 

Green  p.  Royal  Exchange  Assurance  Company,  6  Taunt.  68, 1  Marsh.  447 

Greenland  p.  Chaplin,  5  Exoh.  243     . 

Gregg  p.  Wells,  10  Ad.  k  E.  9,  2  P.  k  D.  296     . 

Gurney  p.  Womersley,  4  Ellis  k  B.  133 

Gwilli'm  p.  Daniel,  2  C.  M.  k  R.  61 


601 

483  n. 

61 

447 

.    788 

289 

.    641 

.      750  d. 

288,  289,  502,  504 

698 

.    697 


Uadley  p.  Baxendale,  9»Excb.  341 


5% 


TABLE  OF  GASES  CITED. 


PAS! 

Baigh  ».  Brooks,  10  Ad.  k  E.  309,  323,  2  P.  k  D.  477,  3  *.  k  D.  422  .     29,31.3ft 

Hale 9.  lUwaon,  3  C.  B.  (N* S.) •      702ik 

Hall,  App.,  Brown,  Reap.,  2  Dowl.  P.  C.  367     .  .  .  .  .646 

p.  Conder,  2  C.B.  (N.  S.)  22 .  .  89 

r.  Fuller,  5- B.  &  C.  750, 8D.&R.464        .  .  .  634,537 

Haiislip  0.  Padwick,  5  Exch*  615 602 

Harding  0.  Crethorn,  1  Esp.  N.  P.  C.  57  .  .  .  .  .604 

Harris  0.  Carter,  3  Ellis>&  B.  559      .  •  .  .  .  .516 

0. Watson,  Peake's  N.  P.  C.72    .  • 525 

Harrison  r.  Great  Northern  Railway  Company,  11  C.  B.  542,  815   .  .  662,  666 

. . ,12  C.B.  576      .  .6615,666 

Hastie  0.  Couturier,  9  Ecch.  102        ......  35 

Hawker  0.  Seale,  17  C.  B.  595     . 760 

Hayward  v.  Scougall,  2  Campb,  56    .  .  .  .      686,  **8»  695 

Heane  0.  Rogers,  9  B.  k  C.  577,  4  M.  k  R.  486  .  .  .  .289 

Heath  0.  Heape,  26  Law  J.,  M.  C.  49  .  •  .  .  .         551 

Hegarty  v.  Milne,  14  C.  B.  627    .  .  •  .  .  •  79  n. 

Helme  0.  Smith,  7  Bingh.  709,  5  M.  k  P.  744  ....         360 

Henderson  0.  Henderson,  6  Q.  B.  288  •   .        -   .  .  .  .  .256 

p.  Royal  British  Bank  (Official  Manager  of),  3  Jurist,  N.  S.  Ill         407 

Hesketh  0.  Blanshard,  4  East,  144     .         -  .  •  •  .  .      359  n. 

Hibblewhite  0.  M'Morine,  5  M.^b  W.  462 692 

,6M.  &W.200      ....      186,188,193 

Hickman  0.  Cos,  3  C.  B.  (N.  S.)  ....  f  363  n. 

Hill  0.  London  and  County  Assurance  Co.,  1  Hurlst.  &  N.  398         .  •         407 

r.  Thompson,  3  Meriv.  £22  .  .  .  .  .  .732 

-,  8  Taunt.  375,  2  J.  B.  Moore,  424  ...         733 

Hinde  0.  Whitehouse,  7  East,  558  .....        340,  342 

Hinton  0.  Dibbin,  2  Q.  B.  646,  2  Gale  k  D.  36  «...  160 

Hitchins  0.  Kilkenny  and  Great  Southern  apd  Western  Railway  Company,  10 

C.  B.  160  .  .  .  .  ,  .  .  .  .111 

Hocheter  0.  Do  La  Tour,  2  Ellis  k  B.  678      .  .  .  .  578,  579 

Hollingworth  0.  Buckstone  (not  reported)  •  •  •  359  n. 

Hollis  0.  Palmer,  2  N.  C.  713,  3  Scott,  265 460 

Holmes  0.  London  and  North  Western  Railway  Company,  12  0.  B.  831  .    733 

Hookpayton  0.  Russell,  10  Exch.  24  .  .  .  .  .245 

Hope,  In  re,  9  Jurist,  856       .  .  .  .  .  .618 

Hotchkiss  0.  Greenwood,  11  Howard's  (American)  Rep.  248      .  •  .86 

Howard  0.  Hudson,  2  Ellis  k  B.  1      .  .  .  .  .  .506 

Hoddart  0.  Grimshaw,  1  Webster,  P.  C.  85        •  •  •  •  .77 

Haddleston  9.  Briscoe,  11  Yes.  583, 592        .....  84 

Hudspeth  0.  Tasnold,  9  C.  B.  625 79 

Hogg  r.  Augusta  Insurance  Company,  7  Howard's  R.  (American)  595       .  640 

HeaLes  0.  Great  Western  Railway  Company,  14  C.  B.  637  .      12,  15,  17 

Hurst  0.  Hurst,  4  Exch.  571  .  .  •  .  •  .  .131 

0.  Usborne,  18  C.  B.  144    . 690 

Hutchinson  0.  Booker,  5  M.  k  W.  535  ,  .  •  .  .         330 

Janes  0.  Cochrane,  7  Exch.  170,  8  Exeh.  556  .  •  .  *  .666 
Jefferys  0.  Boosey,  4  House  of  Lords  Cases,  815        .  242 

Jendwine  0.  Slade,  2  Esp.  N.  P.  C.  572 697 

'   Jenkins  0.  Heycock,  &  Moore's  P.  a  Cases,  351         ...  697 

0.  Phillips,  9  C.  k  P.  766 490  n. 

*b  •.  BaaMtev,  2  Kay  k  J.  374 271 

*  Jofcuon  *  Goelett,  18  C.  B.  728 491,498 


*vi  TABLE  OF  CASES  CITED. 


Johnson  p.  Harris,  15  C.  B.  357  .  .  .  .  307, 309 

p.  Macdonald,  9  M.  &  W.  600    .  .  «  .     334,686,688,696 

Johnstone  p.  Sutton,  1  T.  R.  493,  510, 546      .  ♦  ♦  .  431,  547 

Jones  p.  Ryde,  5  Taunt.  488,  11  Marsh.  157        ...  31,  54  n. 

p.  Yates,  3  Y.  k  J.  373  ......         4n. 

Jordin  p.  Crump,  8  M.  k  W.  782 413,  414 

Kay  p.  Marshall,  5  N.  C.  492,  7  Scott,  548    .  .  .  .  .  86 

Keasley  p.  Codd,  2  C.  k  P.  408    .  ; 447 

Kelly  p.  Solari,  9  M.  k  W.  54 85 

Kendil  p.  Merrett,  18  C.  B.  173 472 

Kernotp,  Pittis,.  17  Jurist,  932.         .  .         ..         .  •  .  51  n. 

Kidd  p.  Riddle,  1  Irish  Common  Law  Rep.  .85                .           •           •  256  n. 

King  p.  Hoare,  13  M.  k  W.  494,  504 459 

—  p.  Parental  Endowment  Assurance  Company,  11  Ezch.  443  111,  113,  407 
Kingston's  (Duchess)  Case,  2  Smith's  Leading  Cases,  4th  edit  651  •  .  773 
Kintrea  p.  Perston,  1  Hurls*,  k  N.  357,  25  Law  J.  Ezch.  287  .  30,  35,  41 
Knight  v.  Faith,  15  Q.  B.  649 G41 

—  p.  Pocock,  17  C.  B.  177 375,  380 

Laing  p.  Stone,  2  M.  k  R.  561     .  .  .  .  •  •  160 

Laird  p.  Pim,  7  M.  k  W.  474 28 

Lamert  p.  Heath,  15  M.  k  W.  486  .  .  .  •  .  ..    188 

Lancashire  p.  Killingworth,  Com.  Rep.  117, 12  Mod.  530, 1  Ld.  Raym.  686  28 

Latham  p.  Rutley,  2  B.  k  C.  20,  3  D.  &  R.  211  •       *    .  .  17,19,20 

Lawes  p.  Purser,  26  Law  Journ.  Q.  B.  25  •  •  •  .  .80 

Lees  p.  Whitcomb,  5  Bingh.  34,  2  M.  k  P.  86  .  •  •  •  82 

Leidemann,  App.,  Schultz,  Reap.,  14  C.  B.  38, 52  .  .  562  n. 

Lerouz  p.  Brown,  12  C.  B.  801,  824  .....  79 

Leslie,  Ex  parte,  27  Law  Times,  225       .....  .    507 

Lloyd  p.  Crisp,  5  Taunt.  249  ......  191 

London  and  North  Western  Railway  Company,  App.,  Dunham,  Resp.,  18  C. 

B.  805, 826  16 

Longridge  p.  Dorrille,  5  B.  k  Aid.  117.  •  .  •  .  30 

Losh  d.  Hague,  1  Webster,  P.  C.  200,  Hindmarch  on  Patents,  95,  96    .  77,  739 

Lovatt  v.  Hamilton,  4  M.  k  W.  639    .  .  .  .  •     686,  688,  696 

Lovelock.*.  Franklyn,  8  Q.  B.  371  ....         61,64,65,579 

Lowe  v.  London  and.  North  Western  Railway  Company,  18  Q.  B.  632         .  84 

Lucas  v.  Beale,  10  C.  B.  730  .  .  .  .  .  490  n. 

Luntly  p.  Nathaniel,  1  C.  k  M.  579,  2  Dowl.  P.  C.  51  .  .  .         617 

Lynskey  v.  Asylum  Life  Assurance  Company,  9  Irish  Law  Rep.  299     •  256  a. 

Lyon  v.  Mells,  5  East,  428      .......         160 

M'Cullagh  p.  Yorkshire  Assurance  Company,  1  Crawf.  k  Diz,  264 

M'Gowan  p.  Smith,  26  Law  Journ.  Ch.  8 

Macnaught  p.  Russell,  1  Hurlst.  k  N.  611 

M'Swiney  p.  Royal  Exchange  Assurance,  14  Q.  B.  634 

Magnus,  Ez  parte,  3  Mont.  D.  k  De  G.  693 

Malony  p.  Tullock,  1  Jones  (Irish  Ezch.)  114  • 

Mangerton,  2  Jurist,  N,  S.  620    • 

Manton  p.  Manton,  Dav.  P.  C.  333,  349 

March  p.  Warwick,  1  Hurlst  k  N.  158 

Markham  p.  Middleton,  2  Stra.  1259 

Marquand  p.  Banner,  6  Ellis  k  B.  232    . 

Marriott,  In  re,  1  C.  B.  (N.  £.)  499.  ... 


k  Diz,  264    •    256  n. 

...      59 

.  174 

•     •  697  a. 

4 

231,  253,  256  n. 

.  751 

732 

.  171 

...     404 

.  148, 152. 153. 155 

509,  510,  705  n» 

tabu:  of  gases  cited. 


KTO 


Mason  9.  Corder,  7  Taunt.  9 
Blatter  p.  Miller,  4  T.  ft.  320 
Masterton  p.  Brooklyn  (Mayor),  7  Kill  (American),  61 
Meodslay  v.  Le  Blanc,  2  C.  &  P.  409 
Meekine  p.  Smith,  1H.A  Bl.  636 
Mereferoy  p.  Dunlope,  1  T.  R.  260 
Maaiiter  r.  Rose,  13  C.  B.  162     . 
Miebael  v.  Tredwin,  17  C.  B.  551 
MikMr  ».  Field,  5  Ssea.  820 
Mikiea  p.  Gary,  14  Yes.  400    . 
Mincer  p.  Mower,  2  Ad.  k  E.  735, 1  N.  k  P. 
Mitchell  v.  Cmssweller,  13  G.  B.  237 
Hoffatt  p.  Dickeon,  13  G.  B.  583 
Moore  0.  Booth,  3  Yes.  350     . 
Morby  a.  Jonas,  4  B.  k  G.  394,  6  D.  k  R.  479     . 
Morgan  r.  Birnie,  9  Bingh.  672,  3  M.  k  Soott,  76 
p.  Bridges,  1  B..&  Aid.  647 


505 


Moriaae  p.  Harding,  1  G.  B.  (N.  S.)  67 

Motley  p.  Attenboroagh,  3  Exch.  500 

Morrison  p.  General  Steam  Navigation  Company,  8  Ezoh.  733 

Hone  p.  Slue,  1  Vent  190  ... 

Moat  p.  Gallimore,  Doagl.  279 

p.  Smith,  9  C.  B.  94 

Masley  p.  Tinkler,  1  C.  M.  k  R.  692 

Munts  p.  Foster,  2  Webster,  P.  G.  96, 103 

Mnrdock  v.  Potts,  Park.  Ins.  8th  ed.  634,  Marsh.  Ins.  2d  ed.  326 

Muggrove  r.  Newell,  1  M.  A  W.  582        .... 


?Aoa 

•  •      J91 

537 

•    599 

447 

617,  618 

639 

.    329 

68T 

.    788 

.     88,38 

.'  738 

.     615  a. 

.    788 

.      619 

637,642,647 

788 

.    506 

408 

•      35, 40,  86 

752,  756 

.    166 

774 

.    641 

.      78,84 

.    736 

643,  646, 647 

.    547 


Ness  p.  Angas,  3  Ezch.  805    ........         406 

p.  Armstrong,  4  Ezoh.  21    .  .  .  .  .  .  .    406 

Newberry  p.  Colvin,  7  Bingh.  190,  4  M.  k  P.  876, 1  C.  k  J.  192, 1  Tyrwh.  55      154 


Newton  p.  Constable,  2  Q.  B.  157 

p.  Grand  Junction  Railway  Company,  5  Ezch.  331 
p.  Harland,  8  Scott,  70 


Railway  Company,  1 


Kicholl  p.  Godts,  10  Ezch.  191     . 

Nickels  p.  Ross,  8  C.  B.  679  ... 

Nixon  p.  Brownlow,  1  Hurlst.  k  N.  405 

— -  p.  Kilkenny  and  Great  Southern  and  Western 

Hurlst  AN.  47 

Norton  p.  Ellam,  2  M.  k  W.  461 

p.  Fasan,  1  B.  k  P.  226 

Noy,  Ez  parte,  7  Scott,  N.  R.  434 

Ogle  p.  Atkinson,  5  Taunt.  759, 1  Marsh.  323 

iOUmuit  p.  Bayley,  5  Q.  Bi  288    . 

OUive  p.  Booker,  1  Ezch.  416 

Ormrod  p.  Huth,  14  M.  k  W.  651 

Osborne  p.  The  London  Dock  Company,  10  Ezch.  698 


Jardington  p.  South  Wales  Railway  Company,  1  Hurlst  k  N.  390 

ffisrnther  p.  Gaitskell,  13  East,  432    . 

2arrr.  Jewell,  16  C.B.  684,700  .... 

Jerry  p.  Aberdein,  9  B.  k  C.  411,  4  M.  k  R.  343 

Xenons  v.  Sexton,  4  C.  B. 

u.  8.,  vol.  n. — 2 


616 
.  731 

619 
.  691 
77,80 
.  407 

112 
370 
765 
118 


771,777 
.  698 

688,  697 
.  40 
676  a. 


16,  a 
190 

.  M 
641 

.  698 


•  •• 

xvui 


TABLE  OF  CASES  CITED. 


288,  289,  290, 


Patrick  o.  Sneddon,  2  Ellis  &  B.  14 

Payne  v.  Burridge,  12  M.  k  W.  727 

Pearson  v.  London  and  Croydon  Railway  Company,  14 

Peeters  v.  Opie,  2  Wms.  Saund.  352  . 

Peter  v.  Compton,  Skin.  353, 1  Smith's  Leading  Cases,  4th  edit.  241 

Phelan  v.  Johnsop,  7  Irish  Law  .Rep.  527 

Philipson  v.  Egremont  (Earl  of),  6  Q.  B.  587 

Phillips  9.  Pound,  7  Exoh.  881 

Pickard  v.  Sears,  6  Ad.  k  E..469,  2  N.  k  P.  488 

Picquet  v.  Swan,  5  Mason  (American),  35,  42 

Piercy  v.  Roberts,  1  Mylne  k  K.  4    .  • 

Pigot's  Case,  11  Co.  Rep.  28,  a  . . 

Piatt  *.  Else,  8  Exch,  364       . 

Pollock  0.  Stables,  12  Q..B.  765,  5  Railw.  Cos.  352 

Poole  (Mayor  of)  v.  Whitt,  15  M.  k  W.  571 

Porcher  v.  Gardner,  8  C.  B.  461 

Pott  v.  Clegg,  16  M.  &  W.  321 

i t>.  Eyton,  3  C.  B.  32,  39        . 

Ponnsett  v.  Fuller,  17  C.  B.  660 
Pow  v.  Taunton,  9  Jurist,  1056    .  • 

Powell  v.  Eason,  1 14.  &  Scott,  68,  8  Bingh.  23 
Prideaux  o.  Bunpett,  1  C  B.  (N.  S.)  613 
Purvis  v.  Rayer,  9  Price,  488,  518   . . 

Quarman  p.  Burnett,  6  M.  k  W.  499 


FAea 
.    x       .  230,2-15 

128, 129, 130,  133,  134 
Sim.  541  .  .    271 

28 


Rashleigh  v.  Eastern. Counties  Railway  Company,  10  C.  B.  612 

Rawlinson  p.  Clark,  15  M.  k  W.  292      . 

Rawson  v.  Johnson,  1  East,  203 

Read  v.  Legard,  6  Exch.  636 

Reedie  v.  London  and  North  Western  Railway  Company,  4  Exoh.  244 

Regina  v.  Cutler,  1  Macrory,  P.  C.  119,  137 

Reid  v.  Hoskins,  4  Ellis  k  B.  979,  5  Ellis  k  B. 

,  6  Ellis  k  B.  953 

Rex  v.  Almon,  Wilmot's  Notes,  243, 246 

v.  Parkyns,  3  B.  k  Aid!  679 

v.  Poor  Law  Commissioners,  St  Pancras,  In  re,  6  Ad. 


<S7 1  •  •  •  •  • 

Reynolds  v.  Fenton,  3  C.  B.  187 

v.  Kennedy,  1  Wils.  232     . 

v.  Wedd,  4  N.  C.  694,  6  Scott,  699 

Rigby  v.  Hewitt,  5  Exch.  240 

Rimmer  v.  Green,  1  M.  k  Selw.  638 

Jlobarts  v.  Tucker,  16  Q.  B.  560 

Robinson  p.  Bland,  .2  Burr.  1077 

■  v.  Harman,  1  Excb.  850 

Robson  v.  Doyle.  3  Ellis  k  B.  396 

Roret  •.  Lewis,  17  Law  Journ.  Exch.  99 

Rosetto  v.  Gurney,  11  C.  B.  176 

Rothschild  v.  Royal  Mail  Steam  Packet  Company,  7  Exch. 

Rootledge  p.  Grant,  4  Bingh.  653,  1  M.  &  P.  717 

Roux  o.  Salvador,  3  N.  C.  266,  4  Scott,  1 

Row  v.  Dawson,  1  Ves.  sen.  331 

Ruddock  v.  Marsh,  1  Hurlst.  &  N.  601 

Rttssell  v.  Cowley,  ICM.4  R.  864, 1  Webstar,  P.  C.  463 


769, 773, 


729 


AE.1, 


734 


77,  78  n. 
231,  252,  256  n. 
403,404 
617 
502,  504,  506 
.  239 
r         4n. 
.  625 
77 
.  188 
774,  776,  778 
661,666 
537 
.  362 
601 
.   86 
589 
.  698 
.   33,34 


750  n. 

664,666,669 
359  n. 
28 
765  n. 
.   750  n. 

.   77 

577  n.,  581 

577,  581 

386 

.  117 


1  N.  k  P. 


534 

.  248 

551 

.  554 

750  n. 

.  618 

537 

237,460 

598 

489,  491 

548 

.  C40 

160 

.   86 

641 

.   59 

764,766 

.  .  736 


TABLE  OF  GASES  CITED. 


ilossell  0.  Smyth,  9M.AW.  810 
Rjall  0.  Rolls,  1  Yes.  sen.  348     . 


FA0I 

237,  239,  245,  256 

'    .      59 


Sadlier  v.  Smithwick,  1  Crawf.  k  Dix,  397    . 

St  James's  Club,  2  De  Gex,  M'N.  &  G.  383 

St  Ptneras  (Vestry  of)  v.  Morgan  (not  reported)     . 

Salvia  v.  James,  6  East,  571  •      .  . 

Sari  0.  Bourdillon,  1  C.  B.  (N.  S.)  188 

Saunders  0.  Aston,  3  B.  k  Ad.  881         ... 

Saxon  0.  Castle,  6  Ad.  &  £.  653, 1  N.  &  P.  661 

8eddon  0.  Tutop,  6  T.  R.  607       . 

Shaftesbury  (Earl  of)  0.  Russell,  1  B.  &  C.  666,  3  D.  k  R.  84 

Shaw  o.  York  and  North  Midland  Railway  Company,  13  Q.  B. 

Shedden  v.  Patrick,  1  Macqueen's  H.  L.  C.  535  . 

Sbeehy  0.  Professional  Life  Assurance  Company,  13  C.  B.  787 
Shepherd  0.  Hills,  11  Exch.  55    . 
r.  Kain,  5  B.  k  Aid.  240 


347 


Sherwood  o.  Taylor,  6  Bingh.  280, 3  M.  k  P.  641 

Short  r.  Kalloway,  11  Ad.  k  E.  28     . 

Sikes  v.  Dixon,  9  Ad.  k  E.  693, 1  P.  k  D.  463    . 

8unond  v.  Braddon,  2  C.  B.  (N.  S.)  324         .  . 

Simonds  0.  Fisher  (not  reported)  .... 

Simons  0.  Great  Western  Railway  Company,  18  C.  B.  805,  826 

Skinner  e.  Gonter,  1  Wms.  Saund.  230  a 

Sleigh  r.  Sleigh,  5  Exch.  514  .... 

Small  v.  Moates,  9  Bingh.  574,  2  M.  k  Scott,  674 

Smith  v.  Eggington,  7  Ad.  k  E.  167,  2  N.  k  P.  143,  6  Dowl.  P.  C. 

0.  Howell,  6  Exch.  730      ..... 

0.  London  and  North  Western  Railway  Company,  2  Ellis  k 

0.  Neale,  2  C.  B.  (N.  S.)  67  .... 

v.  Toss,  2  Hurlst.  k  N.  97 

o.  Wilson,  3  B.  &  Ad.  728  .... 

Souch  p.  Strawbridge,  2  C.  B.  808      . 
Suiter  s.  Drake,  5  B.  k  Ad*  992 
Southall  0.  Leadbetter,  3  T.  R.  458    . 
Sparks  0.  Liverpool  Waterworks  Company,  13  Yes.  428 
Sparrow,  Ex  parte,  12  C.  B.  334 
Splidt  0.  Heath,  2  Campb.  57  n. 
8pratt  0.  Jeffery,  10  B.  k  C.  249,  5  M.  k  R.  188 
Sterner  0.  Heald,  6  Exch.  607 
Stevens  0.  Jeacooke,  11  Q.  B.  731 
Steward  0.  Woheridge,  9  Bingh.  60,  2  M.  k  Scott  15 
Stewart  0.  Lee,  M.  k  M.  158 
Stilk  0.  Myrick,  2  Campb.  317     . 
8toekdale  0.  Dunlop,  6  M.  k  W.  224 
Stocker  0.  Brocklebank,  3  M'N.  k  G.  250 
Stratton  0.  Pettitt,  16  Com.  B.  420     . 
Strickland  0.  Turner,  7  Exch.  208 
8otton  0.  Tatham,  10  Ad.  k  E.  27,  2  P.  k  D.  308 
Swansea  (Mayor  of)  0.  Hopkins,  8  M.  k  W.  901 
8weeto.  Lee,  3  M.  k  G.  452,  4  Scott,  N.  R.  77 
Symsc.  Chaplin,  5  Ad.  k  E.  634 


38 
B. 


69 


230,  256  n. 

.    449 

481 

2S5,  296,  299 

85 

.      77 

551 

461,463 

484 

15,  625, 

625  n.,  626 

404,  405  n. 

216,  235 

482,  485,  487 

690 

•  393 
604 

.      82 

•     692  n. 

.    342 

.     16, 18 

554  n. 

190 

144, 147 

501 

.    604 

733 

39  n. 

748,  752 

.    686 

85 

.      35 

127,129 

.    270 

118 

688,  695 

34 

.     80 

483 

•  82 
537 

516,  525 

686,688 

359  n. 

85 

.     37 

187 

483  n. 

84 

.     18 


WJston  0.  Stanifortb,  5  T.  R.  695 


296,299 


XK  TABLE  OF  CASES  CITED 

Taylor  0.  Brewer,  1  M.  k  Selw.  290 33,  38,  787 

0.  Briggs,  2  a  k  P.  525 686 

0.  Bullen,  5  Exch.  779 690  n. 

—  0.  Hilary,  1  C.  M.  &  R.  741 37 

0.  Wilson,  15  East,  324 645,  646,  649 

Tetley  0.  Easton,  2  Ellis  k  B.  956 709,  738 

Thames  Haven  Dock  and  Railway  Company  0.  Rose,  2  DowL  N.  S.  104  3 

Thomas  0.  Newton,  M.  k  M.  48  n.  .  .  .  .  •  616 

Thompson  0.  Havelock,  1  Campb.  527     ......    526 

0.  Universal  Salvage  Company,  3  Exoh.  310        .  .  112,  407 

Thorogood  0.  Bryan,  8  C.  B.  115 750,  761 

Thoroughgood's  Case,  2  Co.  Rep.  9  b  .  624 

Throwgood  9.  Tnrnor,  F.  Moore,  148       .....  .     624 

Thurbane's  Case,  Hardress,  323 500,  504 

Tindall  e.  Bell,  11  M.  k  W.  228 595,  603 

Todd  0. Emly,  7  M.  k  W.  427 447,448,453 

Treport's  Case,  6  Co.  Rep.  14  b    .......     770 

Tress  0.  Savage,  4  Ellis  k  B.  36         .  .  .  .  .  .     77,  85 

Trinity  Honse  (Master  of )  0.  Clark,  4  M.  k  S.  288        ....  432 

Tuberville  9.  Stampe,  1  Ld.  Raym,  266,  Carth.  425,  Com.  32,  fieJfc.  13,  Skin* 

681, 12  Mod.  151,  Holt,  9,  Comb.  459 614 

Tyerman  0.  Smith,  6  Ellis  k  B.  719  .  .  .  ^    507 

Veale  0.  Warner,  1  Wms*  Saond.  325            .....  773 

Venall  0.  Garner,  1  C.  k  M.  21    .           .           .           .           •           ■•  •     752 

Vernede  0.  Weber,  1  Hurlst.  k  Norm.  311    .           .           .          331,  333,  336  693 
Vlierboom  0.  Chapman,  13  M.  k  W.  230             .           •           •           .  .    640 

Tollans  0.  Fletcher,  1  Exch.  20          .....  84 

Vorley  0.  Barrett,  1  C.  B.  (N.  S.)  225 290a. 

Wain  0.  Warlters,  5  East,  10  . .  .  .  .  29 

Walker  0.  Congreve,  Godson  on  Patents,  56,  Phillips  on  Patents,  127  86 

0.  Hewlett,  6  D.  k  L.  732 309,  311 

0.  Jackson,  10  M.  &  W.  161  .  .  .  .     168 

0.  York  and  North  Midland  Railway  Company,  2  Ellis  k  B.  750    20,  625  n. 

Waller  0.  Andrews,  3  M.  k  W.  312  .  .  .  .  128,  129 

Walley  0.  M'Connell,  13  Q.  B.  903,  912 506 

Walton  0.  Waterhouse,  2  Wms.  Saund.  418  ....         773 

Warner  0.  Willington,  3  Drewry,  523      .  .  .  .  .  82,  88 

Warren  0.  Matthews,  6  Mod.  73         .....  547  n, 

*    Watson  0.  Lane,  11  Ezeh.  769 768,  771,  775,  776 

Watts  0.  Christie,  11  Beavan,  546, 551  .  536 

Waugh  0.  Carver,  2  H.  Bla.  235  ......    362 

Westropp  0.  Solomon,  8  C.  B.  345  .        .  .  .  .  188,  191 

Whateley  0.  Crowter,  5  Ellis  k  B.  709    .....        475,678 

White  0.  Proctor,  4  Taunt  209  .....  -341  n. 

Whitney  0.  Emmett,  1  Baldwin  (American),  303  .  .77 

■  0.  New  York  Firemen  Insurance  Company,  13  Johns.  (American) 

Rep.  208 639 

Wigglesworth  0.  Dalison,  1  Doogl.  201 688 

Wilkinson  0.  Lloyd,  7  Q.  B.  27 186,187,188 

Williams  0.  Archer,  2  C.  k  K.  26,  5  C.  B.  318  .  .  .    601 

0.  Brodie,  Dav.  P.  C.  96, 97  .  .  73ft 

0.  Jones,  7  D.  A  R.  548,5  B.  A  C.  108  85 

Wilson  0.  Whitehead,  10  M.  k  W.  503         .  1         m         *.         •     860  a. 


TABLE  OF  GASES  CITED.  xii 


TAQU 

Wise  e.  Great  Western  Railway  Company,  1  Hurlst.  &  N.  63    .  16,  21 

Wotaridge  o.  Steward,  3  M.  &  Scott,  561, 1  0.  k  M.  644,  3  Tyrwh.  637  .           82 

Wood  v.  Copper  Miners  Company,  7  C.  B.  906    .           .           .           .  662,  666 

,  14  C.  B.428        .           .           .  662,666 

,  15C.B.464             .           .           .  662,666 

,  18G.B.661        .           .           .  662,666 


Wjld  e.  Pickford,  8  M.  &  W.  443 17,164 

York,  Newcastle,  and  Berwick  Railway  Company,  App.,  Crisp,  Resp.,  14  C. 

B.527 .      14, 20, 625  n. 

Toung  v.  Cole,  3  N.  C.  724,  4  Scott,  489  .  .  .     31,41,42,54,698 

v.  Grote,  4  Bingh.  253, 12  J..  B.  Moore,  434  ...         687 


TABLE  OF  STATUTES  CITED. 


CHARLES  IL 
22  &  23,  c.  9,  •.  636.  (Costs:  certificate.)        .... 
29,  o.  3,  a.  4.  (Statute  of  Frauds :  contract  not  to  be  performed  within  a 
8. 17.  (Statute  of  Frauds :  sale  bj  auction.) 

GEORGE  I. 
12,  o.  21.  (Serrice  of  process.)  . 


GEORGE  II. 
5,  c.  27.  (Serrice  of  process.) 


GEORGE  III. 

14,  c  78,  s.  41.  (Building  Act:  contribution  to  party-walL) 
32,  c.  74,  s.  8.  (Ships'  ligbta.)         .... 
43,  c.  46,  s.  3.  (Malicious  arrest) 

c.  53,  s.  8.  (Serrice  of  process :  substituted  service.) 

c.  99,  s.  33.  (Assessed  taxes.) 
53,  c.  115.  (Fire-arms:  proof  of.)  .  .  • 

55,  c.  59.  (Fire-arms:  proof  of.) 

c.  184,  eched.  Part  1.  (Stamp:  check.) 
57,  c.  xxix.  (Metropolitan  Paring  Act.) 

c.  52.  (Deserted  premises.)        .... 
59,  c.  cxriii.  (Harwich  Paring  Act.) 


GEORGE  IV. 
3,  c.  39.  (Judgment:  entering  satisfaction.) 

6,  c.  16,  s.. 52.  (Bankrupt:  surety.)     . 

s.  88.  (Bankrupt:  action  by  assignees.) 

7,  e.  57,  s.  16.  (Insolvent  debtor:  action  by  assign 

88.  10,  47.  (Insolvent  debtor :  discharge.) 
7  k  8,  c.  18,  s.  1.  (Spring  guns.) 
10,  c.  56.  (Friendly  Societies  Act.) 

11  GEORGE  IV.  k  1  WILLIAM  IV. 
c  68.  (Carriers'  Act) 


)  • 


308 


490 
.)     67 
MO 


231,232 


231,232 


.     127 

482 

393,394 

211 

.    484 

96 

96 

531 

481  n, 

386 

663  n. 


547,550 
.    590 

4n, 

2 

589 

.    412 

451,802 


14,150 


WILLIAM  IV. 

3  k  4,  c.  42,  s.  23.  (Amendment  at  the  trial.)        ....  490 

c.  74,  s.  91.  (Conveyance  by  married  woman.)  .  •        118,  198 

4  k  5,  c.  40.  (Friendly  Societies  Act.)       .  .  •  .  .451 

5  k  6,  c  83,  s.  I.  (Letters  Patent:  disclaimer.)  ....    709 

6  k  7,  c  criii.,  as.  108, 112, 116, 123.  (Thames  Haven  Bock  and  Railway  Act)      3 


VICTORIA. 

1,  c.  xcvi.  (Dundalk  Western  Railway  Act) 
1  k  2,  c.  74,  s.  1.  (Deserted  premises.) 


485 

386  n.,  768 

(22) 


TABLE  OF  STATUTES  CITED.  zzfii 

F4BI 

VICTORIA  {continued.) 

1  k  2,  c.  110,  s.  9.  (Warrant  of  Attorney :  attestation.)    ...         610 

a.  18.  (Award :  order  for  payment  of  money.)  •  •    471 

a.  19.  (Registering  judgment.)  ....         548 

as.  75,  80.  {Insolvent  debtor:  effect  of  discharge.)        •  .    582 

2  k  3,  c  37,  s.  2.  (Usury.)  ......         461 

4  k  5,  c  lvii.  (St.  Ives  Bay  Pilchard  Fishery  Act)    .  .  .  .483 

5,  Sees.  2,  c  lzzx.  as.  264,  357.  (Newcastle  and  Darlington  Railway  Act: 

obstructing  public  road.)  .  •  484, 485 

6  k  7,  c.  73,  s.  37.  (Attorney :  bill  of  costs.)  .  .  .  .247 

7  k  8,  c  96,  s.  57.  (Execution  >  debt  under  202.    .  306,  310,  312,  314,  315 

c  110.  (Joint  Stock  Company :  execution  against  a  shareholder.)  Ill 

c  113,  as.  10, 13.  (Joint  Stock  Bank  Act:  execution  against  share- 
holders.) ....      403,  405,  407 
a.  23.  (Joint  Stock  Bank :  transfer  of  shares.)  .  188 

8  k  9,  o.  16,  s.  36.  (Companies  Clauses  Consolidation  Act,  1845 :  sci.  fa. 

against  a  shareholder.)  .  .      110,114,397 

o.  18.  (Lands  Clauses  Consolidation  Act,  1845.)         •  .  663  n. 

c.  126.  (Lunacy.)     .......         788 

c.  127.  (Small  Debts  Act.) 311 

9  k  10,  c.  27,  s.  15.  (Friendly  Society :  disputes.)  ...         802 

9  k  10,  c.  ccclx.  (Kilkenny  and  Great  Southern  and  Western  Railway  Act.)    398 

10  k  11,  c.  27.  (Harbour,  Dock,  and  Pier  Clauses  Consolidation  Act,  1847.)  663  n. 

11  k  12,  c.  45,  s.  60.  (Winding-up  Act:  leave  to  bring  action.)         .  4 

12  k  13,  c  106,  as.  78,  86.  (Bankrupt :  filing  affidavit  of  debt  without  rea- 

sonable or  probable  cause.)        .  .  .  387 

8. 137.  (Bankrupt:  filing  judge's  order.)      .  .  .  542 

s.  153.  (Bankrupt:  action  by  assignees  without  the  leave 

of  the  court.)       .....  1 

8.221.  (Bankrupt:  certificate.)         ....  199 

s.  224.  (Bankrupt:  deed  of  arrangement.)       .  .  •  165 

13  k  14,  c.  18,8.  9.  (Service  of  process  in  Ireland.)    .  .  •  .211 

c.  93.  (Ship's  articles.)     ......  512 

c.  115.  (Industrial  and  Provident  Societies  Act.)     •  •        450,  806 

14  k  15,  e.  xlii.  8.  36.  (Harwich  Improvement  Act.)         .  .  .     662  n. 

c.  79,  as.  26,  28.  (Admiralty  sailing  regulations.)    .  .         745,  747 

c.  99,  s.  3-  (Evidence :  in  action  for  orim.  con.)  •  •  761 

15  k  16,  c.  31.  (Industrial  and  Provident  Societies  Act,  1852.)         .  .    450 

3.  76,  as.  18,  19.  (Common  Law  Procedure  Act,  1852:  service  of 

process  out  of  the  jurisdiction.)  .  .         242 

8.25.  (Common  Law  Procedure  Act,  1852:  specially  en- 
dorsed writ.)  .  .  .  308, 313, 367 

a.  27.  (Common  Law  Procedure  Act,  1852 :  signing  judgment.) 

310,  311,  312,  313,  314,  315 

8.  37.   (Common  Law  Procedure  Act,  1852:  misjoinder  of 

parties.)        .....        488,492 

a.  93.  (Common  Law  Procedure  Act,  1852 :  judgment  by 

default.)  .....         462 

as.  149, 150.  (Common  Law  Procedure  Act,  1852:  assign* 

ment  of  errors.)         .  .  •  .  .49 

8. 155.  (Common  Law  Procedure  Act,  1852 :  setting  down 

errors  for  argument.)      ....  50 

8. 210.  (Common  Law  Procedure  Act,  1852 :  ejectment, — 

motion  for  judgment)  •  384 

s.  222.  (Common  Law  Procedure  Act,  1852:  amendment) 

43,  367,  488 


%nr  TABLE  07  STATUTES  CITED,  &c 


MM 


VICTORIA  (continued.) 

15  &  16,  o.  76.  a.  227.  (Common  Law  Procedure  Act,  1852:  interpretation 

clause.)    ......         319 

16  417,  c.  59,  s.  19.  (Stamp:  check.)  .  533 

o.  lziii.  ( Daren th  Valley  Railway  Act.)         '     .  .  .  HO 

17  k  18,  o.  31,  a.  2.  (Railway  and  Canal  Traffic  Act,  1854 :  injunction.)    509, 702 

s.  7.  (Railway  Traffic  Act:  special  contract)  •  •        T 

i.  104.  (Ship's  articles.)  .  .  .  .512 

ss.  296-299.  (Merchant  Shipping  Act,  1854 :  collision.)        .    740 
a.  125,  b.  3.   (Common  Law  Procedure  Act,  1854:   compulsory 

reference.)  ....  471,  SOT 

•.  35.  (Common  Law  Procedure  Act,  1854:  leave  to  appeal. )  437  758 

s.  45.    (Common  Law  Procedure  Act,  1854:  affidavits  in 

answer.)        .....  761 

8.  51.  (Common  Law  Procedure- Act,  1854:  interrogatories.)     671 

as.  79-82.  (Common  Law  Procedure  Act,  1854:  writ  of  in- 
junction.) .....         316 

88.  83-85.  (Common  Law  Procedure  Act,  1854  r  equitable 

pleas.)  .  .  .  271 

s.  90.  (Common  Law  Procedure  Act,  1854  r  interpretation 

clause.)    .......         319 

18  k  19,  e.  63,  s.  41.  (Friendly  Society :  jurisdiction  of  county  court.)  .    796 

o.  67,  s.  7.  (Bills  of  Exchange  Act,  1855 :  amendment  of  writ.)  367 

c.  120.  (Metropolis  Local  Management  Act,  1855.)  119 

s.  225.    (Metropolis  Local  Management  Act:  expenses  of 

paving,  how  recovered.)    V.  •    477 

o.  cxlviii.  (Gun-barrel  Proof  Act,  1853 :  construction  of.)         .  93 

19  k  20,  c.  25.  (Crossed  checks.)  ,  .  .  .528 


OLD  ABRIDGMENTS. 

Bro.  Privilege,  1  ...  ....  619 

Com.  Dig.  Fait  (B.  2.) 624 

Imprisonment  (L.  2. J  .  •  •  •  •  .  501 

Privilege  (A.  1.)  .  ....  619 

2  Rol.  Abr.  28,  L  5 624 

1.20 625 

1.25         .  .  ., 624 

1.27    ........  C25 


TEAR  BOOKS. 

9H.  6,fo.  59fe 624 

2TH.8,  fb.20 620 

REGUUE  GENERALES. 

Hilary  Term,  4  W.  4,  r.  9.    Frivolous  demurrer                       «           .  .50 

Hilary  Term,  15  Vict.  (1853),  r.  68.   Frivolous  demurrer    ...  50 

■    ■               r.  76.    Interest  on  judgment      .  460 


CASES. 


••    •  * 


ARGUED  AND  DECIDED 


COURT    OF    COMMON    ££EAS 


(PUMOAR  to  in  17  A  11  VlOT.  c  138,  a. «,) ' 


•      •  * 


EXCHEQUER  CHAMBER, 


IRIorq  Ifatatian, 
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The  Judges  present,  were, — 

C&E88WELL,  J.,  CrOWDSR,  J., 

Williams,  J.,  Willes,.  J* 


LEE  and  Others,  Assignees  of  WILLIAM  HAWKE,  a  Bankrupt,  *v 

SANGSTER  and  Another.    Feb.  10. 


laooirennutaaot  of  an  notion  baring  boon  brought  by  **)•  aniSDtaf  off  a  bankrupt  without 
obtaining  tho  baro  of  tbo  Court  of  Bankruptcy,  punuant  to  Iht  IS  A  IS  Vict,  c  106,  a,  16** 
grrei  tbe  court  in  which  tbe  action  if  brought  no  power  to  atay  tbo  proceeding!  on  motion. 

Korean  tbo  abeenee  of  rack  loavo  bo  pltadtd  as  a  defence  to  tbo  notion. 

Seiiher  iika  ground  of  objection  on  tbo  part  of  tbo  defendant,  thai  tbo  name  of  tho  oftoial 
•arignee  baa  boon  need  without  bit  content 

This  was  aa  action  brought  in  the  names  of  the  official  assignee  and 
tbe  trade  assignees  in  respect  of  a  debt  alleged  to  be  due  from  the 
defendants  to  the  bankrupt.  The  defendants  had  been  summoned 
tnder  the  120th  'section  of  the  12  &  18  Vict.  e.  106,  and  admitted  ._ 
that  they  owed  the  estate  362.  18a.  Id.  (which  sum  they  paid),  *- 
At  amount  claimed  being  482. ;  and  this  action  was  commenced  oik 
the  same  day,  to  recover  the  entire  sum. 
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Lu$h,  on  a  former  day  in  this  term,  moved  for  a  rule  calling  upon 
the  plaintiffs  to  show  cause  why  all*  farther  proceedings  in  this  cause 
should  not  be  stayed,  on  the  ground  that  the  action  had  been  brought 
without  first  obtaining  the  leajre'-pf  -the  commissioner,  pursuant  to  s. 
153,  which  enacts  "  that  tW'i&ignees,  with  the  leave  of  the  court, 
upon  application  to  such  •court",  but  net  otherwise,  may  commence* 
prosecute,  or  defend  any  .action  at  law  or  suit  in  equity  which  the 
bankrupt  might  hatfe'-cdmmenced  and  prosecuted  or  defended,  and  in 
such  case  the  coHs  to  'tfhich  they  may  be  put  in  respect  of  such  suit  or 
action  shall  bellowed  out  of  the  proceeds  of  the  estate  and  effects  of 
the  bankrupt**-  *  He  submitted,  that,  although  there  were  no  prohibi- 
tory word*';  in  the  act,  the  policy  of  the  enactment  was  sufficiently 
obvious; -and  he  referred  to  Dance  t>.  Wyatt,  6  Bingh.  486,  4  M.  &  P. 
201/ where  (upon  the  statute  7  G.  4,  c.  57,  s.  16)  the  objection  was 
taken  as  a  ground  of  nonsuit.  He  further  objected  that  the  action 
had  been  brought  by  the  trade  assignees  in  the  name  of  the  official 
assignee  without  his  consent.  [Crbsswell,  J. — The  trade  assignees 
had  a  right  to  use  the  name  of  the  official  assignee,  if  he  did  not  choose 
to  interfere.     Upon  the  other  point  there  seems  ground  for  a  rule.] 

Prentice,  on  a  subsequent  day,  showed  cause. — The  153d  section 
of  the  12  &  13  Vict.  c.  106  is  a  provision  for  the  internal  management 
of  the  bankruptcy ;  and  the  only  persons  who  can  complain  of  a  breach 
of  it,  are,  the  creditors,  and  such  breach  clearly  forms  no  ground  of 
*<n  objection  in  the  mouth  of  a  defendant.     It  is  placed  in  that  *part 

J  of  the  statute  which  is  introduced  by  the  words, — « And  with 
respect  to  the  choice  of  assignees,  and  their  rights  and  duties,"  and  is 
evidently  intended  as  directory  to  them.  It  is  somewhat  similar  to  the 
provisions  as  to  what  shall  be  done  or  omitted  to  be  done  by  the  direc- 
tors, contained  in  acts  for  the  incorporation  and  regulation  of  public 
companies, — an  instance  of  which  is  to  be  found  in  the  case  of  The 
Thames  Haven  Dock  and  Railway  Company  v.  Rose,  2  Dowl.  N.  S. 
104.  The  108th  section  of  the  company's  act  (6  t  7  W.  4,  c.  cviii.) 
provided  that  the  business  and  concerns  of  the  company  should  be 
carried  on  under  the  management  of  twelve  directors,  to  be  chosen 
from  amongst  the  proprietors  holding  ten  shares  each,  to  whom  the 
general  management  and  control  of  the  business  of  the  company  was 
intrusted,  and  who  were  authorised  to  do  all  things  necessary  or 
expedient  for  carrying  on  the  business  and  concerns  of  the  company, 
and  to  enforce,  perform,  and  execute  all  the  powers,  authorities,  privi- 
leges, acts,  and  things  in  relation  to  the  said  company :  s.  112  provi- 
ded, that,  when  and  so  often  as  any  director  should  die  or  resign,  or 
become  disqualified  or  incompetent  to  act  as  a  director,  it  should  be 
lawful  for  the  remaining  directors  to  elect  some  other  proprietor,  duly 
qualified,  in  his  place :  s.  116  provided,  that,  at  all  meetings  of  directors 
five  should  be  a  quorum :  and  s.  123  enabled  the  company  to  sue  for 
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calls.  An  action  having  been  brought  under  the  act  for  calls,  the 
defendant  (on  the  8th  of  March)  suffered  judgment  by  default ;  and,  on 
the  Slat  of  May  (in  Trinity  Term),  he  applied  to  set  that  judgment  aside, 
on  the  ground,  that,  at  the  commencement  of  the  suit,  and  during  its 
continuance,  the  direction  consisted  of  eeven  proprietors  only  instead  of 
twelve.  The  court  refused  to  interfere,  as  well  on  the  ground  of  the 
delay  in  the  defendant's  application,  as  because  the  objection  might 
have  been  raised  by  plea :  and  they  ^further  held,  that  the  provi-  ^  . 
Bions  of  the  108th  and  112th  sections  of  the  act  were  directory  ■- 
only,  and  that  the  business  of  the  company  might  well  be  conducted  by 
seven  directors,  unless  the  shareholders  should  interfere  to  require  the 
completion  of  the  whole  number ;  but  that,  at  all  events,  those  provi- 
sions were  intended  for  the  internal  management  of  the  company  only, 
and  could  not  be  taken  advantage  of  by  a  person  in  the  position  of  a 
stranger.  So,  here,  if  there  be  anything  in  the  objection,  it  should 
have  been  raised  by  plea;  or,  if  it  could  be  taken  advantage  of  on  sum- 
mary application,  such  application  should  be  addressed  to  the  Court  of 
Bankruptcy :  Ex  parte  Magnus,  8  Mont.,  D.,  &  De  Qex,  693.(a) 

Lush,  in  support  of  his  rule. — The  words  of  the  153d  section  are 
plain ;  and  its  object  manifestly  was,  to  prevent  the  estate  of  the  bank- 
rupt from  being  squandered  by  recklessly  bringing  actions.  Under 
the  6  G.  4,  c.  16,  there  was  no  power  given  to  the  assignees  to  summon 
debtors ;  nor  any  provisions  giving  them  any  control  in  the  bringing  or 
defending  of  actions.  In  this  act,  both  are  found :  and  the  power  con- 
ferred by  the  120th  section  has  been  already  exercised  in  this  casei 
The  only  question  is,  whether  this  is  a  matter  which  the  court  can 
deal  with  upon  motion.  It  clearly  could  not  be  pleaded;  for,  the 
consent  of  the  Court  of  Bankruptcy  might  be  obtained  the  next  day. 
This,  therefore,  is  the  only  way  in  which  the  objection  can  be  presented. 
[Cresswell,  J. — Is  there  not  a  provision  somewhat  similar  to  this  in  the 
Winding-up  Act,  11  &  12  Vict.  c.  45?  Prentice.— The  60th  section 
provides  that  "no  action,  suit,  or  other  proceeding  in  any  of  Her 
Majesty's  superior  courts  at  Westminster  or  Dublin  shall  be  instituted 
or  brought  or  proceeded  with  by  *the  official  manager,  whether  .._ 
against  a  contributory  of  the  company  or  any  debtor  or  other  "■ 
stranger  thereto,  but  with  the  leave  or  according  to  the  general  direc- 
tion of  the  master,  to  be  obtained  in  that  behalf  by  the  official  mana- 
ger, who  shall  accordingly  apply  for  the  same ;  and  that  no  such  action, 
suit,  or  other  proceeding  shall  be  proceeded  with  if  the  master  shall, 
by  writing  under  his  hand,  direct  that  the  same  shall  be  stayed  or  dis- 
continued :  Provided  always,  that  the  want  of  such  leave  as  aforesaid 
shall  not  be  set  up  as  or  in  anywise  constitute  a  defence  to  any  such 

action,  suit,  or  other  proceeding."]    The  provisions  of  the  Winding-up 

« 

(a)  S«e  8  0.  4,  e.  IS,  f.  88  j  and  let  Pierej  v.  Robert*,  1  Mylnt  A  K.  4,  and  Jones  v.  Yatef,  S 
T.  A  J.  373. 
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Acta  are  addressed  to  a  totally  different  object.  That  which,  the  legi 
lature  had  in  view  here,  was,  to  prevent  the  bringing  of  improper 
notions,  and  to  give  the  control  and  management  of  the  proceedings 
nhen  commenced  to  the  assignees.  [Williams,  J.— What  is  the  c<ra«- 
oequence  if  the  assignees  sne  without  leave  ?]  The  assignees  get  no 
costs.  [Williams,  J. — They  are  to  have  costs  only  in  the  event  of  their 
suing  with  the  leave  of  the  court.  Cockburn,  C.  J.-— Is  it  compulsory 
on  the  assignees  to  summon  the  debtor  under  8.  120  ?]  Leave  to  am 
is  never  given  by  the  commissioner  unless  the  party  has  been  previously 
summoned.  Here,  the  action  was  commenced  on  the  very  day  on 
which  the  defendants  were  summoned  to  appear. 

Cockbubn,  C.  J. — The  point  being  a  new  one,  we  will  take  time  to 
oonsider  before  we  decide  it.  Cur.  adv.  vult. 

Williams,  J.,  now  delivered  the  judgment  of  the  court. 

This  was  a  rule  obtained  in  an  action  brought  by  the  assignees  of  a 
bankrupt,  to  stay  proceedings,  on  the  ground  that  the  plaintiffs  had 
brought  the  action  without  having  first  obtained  the  leave  of  the  Court 
„,  of  ^Bankruptcy,  pursuant  to  the  153d  section  of  the  Bankrupt  Law 

J  Consolidation  Act,  1849,-12  &  13  Vict  c.  106. 

The  language  of  that  section  at  first  sight  seems  strongly  to  support 
the  present  rule;  for,  it  enacts  that  "the  assignees,* with  the  leave  of 
the  court  first  obtained  upon  application  to  such  court,  but  not  otherwiae^ 
may  commence,  prosecute,  or  defend  any  action,"  4c. 

It  was  contended  that  the  right  of  the  assignees  to  sue,  being  a  thing 
created  by  the  act  alone,  must  be  taken  with  the  qualification  annexed 
to  it  by  the  act,  vis.  that  they  shall  not  have  the  right  to  sue,  unless 
they  shall  have  obtained  the  leave  of  the  Court  of  Bankruptcy.  But 
this  argument  would  prove  too  much ;  for,  it  would  show  that  the  fact 
of  no  such  leave  having  been  obtained  would  furnish  a  good  plea  to  the 
action,  and,  consequently,  that  the  present  rule  was  misconceived. 

On  consideration,  however,  we  are  satisfied  that  the  statute  intended 
to  make  the  obtaining  of  the  requisite  leave  a  matter  only  between  the 
assignees  and  the  Court  of  Bankruptcy,  and  not  at  all  between  the 
assignees  and  the  other  party  to  the  suit.  The  enactment,  it  must  b$ 
observed,  extends  to  the  defence  by  the  assignees  of  actions  which  the 
bankrupt  might  have  defended,  as  well  as  to  the  commencement  and 
prosecution  of  actions  which  he  might  have  commenced  and  prosecuted* 
And,  if  the  assignees  were  to  defend  such  an  action  without  having 
obtained  the  leave  of  the  Court  of  Bankruptcy,  it  is  difficult,  if  not 
impossible,  to  suggest  how  the  court  of  common  law  in  which  the  action 
was  pending  could  interfere  with  the  defendants'  proceedings. 

If  the  assignees  neglect  to  obtain  the  requisite  leave  to  sue  or  defend, 
the  aet  provides  that  the  costs  to  which  they  may  be  put  shall  not  bo 
07-  allowed  out  of  the  'bankrupt's  estate.    And  the  Court  of  Bankruptcy 

-*  may,  it  should  seem,  under  the  general  powers  conferred  by  the  act^ 
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nuke  such  orders  on  the  assignees  with  reBpect  to  the  oausa,  as  the 
court  nugr  deem  fight.    Sot  it  appears  to  us  that  no  recourse  can  he 
had  to  the  court  of  common  law  in  which  the  cause  is  pending. 
We  therefore  dunk  this  orole  must  be  discharged,  but  without  costs. 

Rule  discharged,  without  costs. 


WHITE  v.  THE  GREAT  WESTERN  RAILWAY  COMPANY. 

Feb.  20. 

In  a  action  anjaiii*  a  ralbrey  company  for  negligence  in  forwarding  goods,  whereby  they  lost  a 
market,  the  declaration  alleged  thai  tbt  defendants  wore  common  cantata,  and  Yaoclved  the 
foods  in  question  to  be  carried  by  them  ae  euck  common  carrier*  for  hire  and  reward.  Plea, 
(traversing  tbe  arerneift  that  the  defendants  received  the  goods  as  common  carrier:  It 
<apeea*ed  in  <e*ideaee  that  the  defendants  did  not  receive  any  goods  to  be  carried  by  them, 
.unless  the  oonsignor  signed  a. paper  eontaining  various  conditions,  snbjeet  to  which  they  were 
'to  'be  carried.  The  judge,  hdfdtng  that  the  conditions  were  reasonable,  and  the  contract  a 
•apeeial  voatraet^rithin  tbe  17  A  18  Viet  e.  31,  s.  7,  and  that  consequently  the  defendants  did 
not  reoehre  the  .goods  to  be  carried  by  them  as  common  carrier*,  directed  a  nonsuit:— 

BsU,  that  tho  nonsuit  was  right 

This  was  an  action  against  the  Great  Western  Railway  Company 
charging  them,  as  common  carriers,  with  negligence  in  the  conveyance 
of  good*,  wherefy  thqy  arrived  at  their  destination  too  late  for  the 
market. 

The  declaration  stated  that,  the  defendants  being  common  carriers  by 
railway  for  hire,  the  plaintiff,  on  the  12th  of  November,  1855,  caused 
to  be  delivered  to  them,  at  their  request,  and  they  accordingly  then 
received  from  the  plaintiff,  a  quantity  of  cheese,  to  be  by  them,  as  such 
common  carriers,  carried  and  conveyed  ou  a  certain  railway,  from  Bath, 
to  wit,  to  Basingstoke,  for  hire  and  reward  then  paid  by  the  plaintiff  to 
them  in  that  behalf :  yet  the  defendants,  by  the  negligence  and  default 
of  themselves  and  their  servants,  wrongfully,  and  contrary  to  their  duty 
in  that  behalf,  neglected  and  omitted  to  *carry  or  convey  the  said  ^ 
cheese  as  aforesaid  for  a  long  and  unreasonable  time  in  that  behalf;  L 
and,  by  means  thereof,  the  plaintiff  lost  a  market  for  the  sale  of  the 
said  cheese,  and  was  obliged  to  sell  the  same  at  a  subsequent  market, 
for  a  less  sum  of  monqy  than  he  could  and  would  have  done  had  the 
defendants  carried  and  conveyed  the  said  cheese  as  aforesaid  within  a 
reasonable  time  in  that  behalf;  and  the  plaintiff  was  also  necessarily  put 
to  great  expense  in  and  about  the  endeavouring  to  procure  and  in  pro* 
coring  the  defendants  to  carry  and  convey  the  said  cheese  from  Bath  to 
Basingstoke  aforesaid,  and  in  and  about  necessary  travelling  to  and  from 
the  said  market  by  reason  of  the  premises,  and  which  became  and  wene 
thereby  wholly  useless ;  Averment  that  all  conditions  precedent  and  all 
matters  and  things  necessary  to  entitle  the  plaintiff  to  maintain  the 

'action,  had  happened  and  existed  before  suit:  And  the  plaintiff  claimed 

60/. 
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The  defendants  pleaded, — first,  that  the  plaintiff  did  not  cause  to  be 
delivered  to  the  defendants,  nor  did  they  receive  from  the  plaintiff,  the 
said  cheese,  to  be  by  them  carried  and  conveyed  an  alleged, — secondly, 
not  guilty, — thirdly,  that  the  said  cheese  in  the  declaration  mentioned 
wis  delivered  by  the  plaintiff  to,  and  accepted  and  received  by,  the 
defendants,  to  be  carried  and  conveyed  under  and  subject  to  a  certain 
contract  and  condition,  which  rendered  them  not  liable  for  the  loss, 
damages,  or  expenses  in  the  declaration  mentioned,  to  wit,  that  the 
company  would  not  under  any  circumstance*  be  liable  for  lose  of  market 
or  other  claim  arising  from  delay  or  detention  of  any  train;  whether  at 
starting,  or  at  any  of  the  stations,  or  in  the  course  of  the  journey  y  and 
that  the  company  did  not  undertake  to  send  goods  by  any  particular  trainy 
if  there  were  an  insufficient  number  of  trucks  at  the  station,  or  the  truck* 
*q-i  eould  not  be  conveniently  used  for  the  purpose,  ^notwithstanding  the 

*  goods  might  have  been  taken  to  the  station  before  the  time  appointed  by 
the  company  ;  and  that  the  plaintiff's  claim  was  a  loss  within  the  true 
intent  and  meaning  of  the  said  condition,  and  not  otherwise, — fourthly, 
that,  at  the  time  of  the  delivery  of  the  said  cheese  to  the  defendants  as 
aforesaid,  the  plaintiff  agreed  to  bear  the  risk  of  all  loss  or  damage 
relating  to  the  carriage  or  conveyance  of  the  said  cheese,  in  considera- 
tion of  the  defendants  charging  him  at  a  reduced  rate  for  the  carriage 
thereof;  and  that  the  plaintiff  was  accordingly  charged  at  such  reduced 
rate,  and  the  said  cheese  was  carried  and  conveyed  by  the  defendants 
under  and  subject  to  that  agreement,  and  not  otherwise ;  and  that  the 
loss  or  damage  in  the  declaration  mentioned  was  and  is  part  of  the  loss 
or  damage  agreed  to  be  borne  by  the  plaintiff  as  aforesaid,  and  not  any 
other  loss  or  damage. 

The  plaintiff  joined  isBue  upon  each  of  the  above  pleas :  And,  for  a 
further  replication  to  the  third  plea,  the  plaintiff  said  that  the  contract 
in  the  declaration  mentioned  was  made  and  entered  into  after  the  pass- 
ing and  coming  into  operation  of  the  Railway  and  Canal  Traffic  Act, 
1854,  (17  4;  18  Vict.  c.  31),  and  that  the  said  contract  and  condition 
in  that  plea  mentioned  was  and  is  unjust  and  unreasonable  within  the 
true  intent  and  meaning  of  that  statute :  And,  for  a  further  replication 
to  the  fourth  plea,  the  plaintiff  said  that  the  agreement  in  that  pica 
mentioned  was  made  after  the  passing  and  coming  into  operation  of 
the  same  act  of  parliament,  and  was  and  is  a  special  contract  within  the 
true  intent  and  meaning  of  the  7th  section  of  the  said  act ;  and  that 
such  agreement  was  not  signed  by  the  defendants  or  by  the  person 
delivering  the  said  cheese  for  carriage,  as  by  the  said  act  of  parliament 
is  required  in  that  behalf. 

The  plaintiff  also  new  assigned,  to  the  third  plea, — that  he  sued  the 

♦101  defendants  in  this  action  not  only  for  *the  loss  arising  as  in  that 

-*  plea  mentioned,  but  also  for  that  the  defendants,  after  they  had 

received  into  their  custody  the  said  cheese  for  the  purpose  of  so  carrying 
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and  conveying  the  same  as  aforesaid,  wrongfully  neglected  and  omitted 
to  commence  or  set  about  the  carrying  and  conveying  of  the  said  cheese, 
and  wrongfully  delayed  so  doing  for  a  long  and  unreasonable  time  in 
that  behalf,  and  not  in  consequence  or  by  reason  of  any  such  delay, 
detention,  or  cause  as  in  that  plea  mentioned ;  and  to  the  fourth  plea,— 
that  he  sued  the  defendant  in  this  action  not  only  for  the  loss  arising  as 
in  that  plea  mentioned,  but  also  for  that  the  defendants,  after  they  had 
received  into  their  custody  the  said  cheese  for  the  purpose  of  so  carry- 
ing and  conveying  the  same  as  aforesaid,  wrongfully  neglected  and 
omitted  tct  commence  or  set  about  the  carrying  or  conveying  of  the 
Biid  cheese,  and  wrongfully  delayed  so  doing  for  a  wrong  and  unreason- 
able space  of  time  in  that  behalf,  and  not  during  the  risk,  carriage,  or 
conveyance  in  that  plea  mentioned,  and  that  the  loss  occasioned  to  him 
the  plaintiff  by  such  last-mentioned  wrongful  act  was  other  than  and 
no  part  of  the  loss  in  that  plea  mentioned. 

The  defendants  took  issue  on  the  replications  to  the  third  and  fourth 
pleas,  and  pleaded  not  guilty  to  the  new  assignments. 

The  cause, — which  was  originally  commenced  in  the  county  court  of 
Bath,  and  removed  by  certiorari, — was  tried  before  Channell,  Serjt.,  at 
the  last  Summer  Assizes  for  Somersetshire.  The  facts  were  as  fol* 
lows: — The  plaintiff,  who  is  a  farmer  residing  at  Timsbury,  in  the 
county  of  Somerset,  being  desirous  of  forwarding  a  quantity  of  cheese 
to  Bisbopstoke,  in  the  county  of  Hants,  for  sale  at  the  market  to  be 
held  there  on  Thursday,  the  15th  of  November,  1855,  caused  it  to  be 
sent  to  the  Bath  Station  of  the  Great  Western  Railway  on  Monday, 
the  12th,  paying  the  carriage  to  Basingstoke  (where  the  *Great  r#11 
Western  Railway  joins  the  South  Western  line  leading  to  Bishop-  *- 
stoke),  and  directing  the  servants  of  the  Great  Western  Railway  Com- 
pany to  forward  it  to  its  destination,  which  they  assured  him  it  would 
arrive  at  in  time  for  the  next  Thursday's  market.  Relying  upon  this 
assurance,  the  plaintiff  went  on  the  15th  to  Bishops t ok  e  to  attend  the 
market,  but  the  cheese  did  not  arrive ;  and  this  action  was  brought  to 
recover  261.  for  the  loss  and  expense  incurred  by  the  plaintiff  in  conse- 
quence. 

It  appeared  that  the  course  of  transit  from  Bath  to  Bishopstoke,  is, 
by  the  Great  Western  Railway  from  Bath  to  Reading,  and  thence  to 
Basingstoke,  and  from  Basingstoke  by  the  South  Western  Railway  to 
Bishopstoke ;  that,  in  the  ordinary  course,  the  plaintiff's  cheese  should 
have  started  from  Bath  at  10  p.  M.,  on  Monday,  arriving  at  Bishop- 
stoke  some  time  on  the  following  day ;  but  that,  in  consequence  of  the 
engine  being  of  insufficient  power  to  propel  the  whole  train  of  trucks, 
the  cheese  was  not  forwarded  from  Bath  until  4.30  P.  M.  on  Tuesday ; 
that  it  arrived  at  Reading  on  Tuesday  night,  and  might  have  been  sent 
on  to  Basingstoke  at  5.30  a.  m.  on  Wednesday,  but,  in  consequence  of. 
the  insufficiency  of  the  "  staff"  at  Reading,  it  was  detained  there  till 
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&80  <A.  m.  on  Thursday,  and  consequently  did  not  arrive  aft  Bishopstok* 
until  the  market  was  over. 

It  further  appeared,  that,  at  the  time  the  cheese  was  delivered  at  tha 
Bath  station,  the  plaintiff  received  from  the  station  master  a  receipt  for 
the  carriage  (21. 12a.  lid.)  of  which  the  following  is  a  copy : — 

«  Great  Western  Railway; 

«  Bath  Station.    Nov.  12th,  1855. 


WHB6i8d  Addrtft 

•f  CoDtifBM. 


White, 
JlUhojntokt. 


'Owon*!  riik. 


Goods  or  Cattle. 


100  obeete. 


S£tatta]  to  B[taUon.] 


Delivery. 


Tom. 

owL 

q». 

lb*. 

£ 

«. 

S 

i 

6 

0 

0 

S 

IS 

-S 

IS 

11 


11 


•12] 


*<<  Received  two  pounds  twelve  shillings  and  eleven  pence  for 
conveyance  of  the  above  goods  to  Basingstoke  on  the  conditions 
Stated  on  the  other  side. 

"  For  the  Great  Western  Railway, 

«  John  Thomas/* 


The  conditions  printed  at  the  back  of  the  receipt  (and  to  which  the 
plaintiff  affixed  Iub  signature),  were  (amongst  others)  as  follows:— 
"Ninthly y  that  they  [the  company]  will  not  under  any  circumstances 
be  liable  for  loss  of  market  or  other  claim  arising  from  delay  or  deten- 
tion of  any  train,  whether  in  starting,  or  at  any  of  the  stations,  or  in 
the  course  of  the  journey.  The  company  do  not  undertake  to  send 
goods  by  any  particular  train  if  there  be  an  insufficient  number  of 
trucks  at  the  station,  or  the  trucks  cannot  be  conveniently  used  for  the 
purpose,  notwithstanding  the  goods  may  have  been  taken  to  the  station 
before  the  time  appointed  by  the  company." 

On  the  part  of  the  defendants  it  was  submitted  that  the  goods  were 
not  received  by  them  "as  common  carriers,"  as  alleged  in  the  declara- 
tion, but  upon  the  special  terms  endorsed  on  the  receipt  and  signed  by 
the  plaintiff. 

For  the  plaintiff  it  was  insisted  that  the  conditions  were  unreason- 
able and  therefore  void  by  operation  of  the  7th  section  of  the  Railway 
and  Canal  Traffic  Aot,  1854, — 17  &  18  Vict.  c.  81 ;  and  consequently 
that  the  contract  must  be  treated  as  unconditional. 

The  learned  judge,  upon  the  authority  of  the  case  of  Hughes  t>.  'The 
Great  Western  Railway,  14  G.  B.  637,  ruled  that  the  defendants  did 
not  undertake  to  carry  the  goods  in  question  as  "  common  carriers,** 
but  upon  the  special  terms  mentioned  in  the  conditions ;  and  he  accorft* 
ingly  nonsuited  the  plaintiff. 

jtinglak$9  Serjt.,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  for 
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a  new  trial,  on  the  ground  that  the  condition  under  which  the  cheese '. 
was  received  hy  the  defendants,  *viz.  that  they  the  defendants  r^o' 
did  not  undertake  to  send  goods  hy  any  particular  train,  &c,  did  ^ 
not  apply  to  and  disprove  the  cause  of 'action  upon  the  facts  proved, 
and  that  the  case  ought  to  have  been  left  to  the  jury. 

Butt,  Q.  C,  and  Montague  Smithy  Q.  C,  in  Hilary  Term  last,  showed : 
cause. — The  material  question  is,  whether  the  cheese  was  received  by 
the  defendants  under  a  contract  as  common  carriers  or  under  a  special 
contract.     The  7th  section  of  the  17  4;  18  Vict.  c.  81,  enacts,  that 
« every  such  company  as  aforesaid  shall  be  liable  for  the  loss  of  or  for' 
any  injury  done  to  any  horses,  cattle,  or  other  animals,  or  to  any  articles, 
goods,  or  things,  in   the  receiving,  forwarding,  or   delivery  thereof/ 
occasioned  by  the  neglect  or  default  of  such  company  or  its  servants,  • 
notwithstanding  any  notice,  condition,  or  declaration  made  and  gixen 
by  such  company  contrary  thereto,  or  in  anywise  limiting  such  liability ; 
every  such  notice,  condition,  or  limitation  being  hereby  declared  to  be 
noil  and  void :  Provided  always,  that  nothing  herein  contained  shall  be 
construed  to  prevent  the  said  companies  from  making  such  conditions 
with  respect  to  the  receiving,  forwarding,  and  delivering  of  any  of  the 
said  animals,  articles,  goods,  or  things,  as  shall  be  adjudged  by  the  court 
or  judge  before  whom  any  question  relating  thereto  shall  be  tried,  to  be 
just  and  reasonable :  Provided  always,  that  no  greater  damages  shall' 
be  recovered  for  the  loss  of  or  for  any  injury  done  to  any  of  such 
animals,  beyond  the  sums  hereinafter  mentioned, — that  is  to  say,  for 
any  horse,  50?.,  for  any  neat  cattle  per  head,  157.,  for  any  sheep  or 
pigs  per  head,  2 J., —unless  the  person  sending  or  delivering  the  same 
to  such  company  shall,  at  the  time  of  such  delivery,  have  declared  them 
to  be  respectively  of  higher  value  than  as  above  mentioned;  in  which  case* 
it  shall  be  lawful  for  such  company  to  demand  and  receive  by  way  of  • 
compensation  for  the  "increased  risk  and  care  thereby  occasioned,  f+1  , 
a  reasonable  per-centage  upon  the  excess  of  the  value  so  declared  *- 
above  the  respective  sums  so  limited  as  aforesaid,  and  which  shall  be' 
paid  in  addition  to  the  ordinary  rate  of  charge ;  and  such  per-centage 
or  increased  rate  of  charge  shall  be  notified  in  the  manner  prescribed 
in  the  statute  11  G.  4  &  1  W.  4,  c.  68,  and  shall  be  binding  upon  such* 
company  in  the  manner  therein  mentioned :   Provided  also,  that  the* 
proof  of  the  value  of  such  animals,  articles,  goods,  and  things,  and  the 
amount  of  the  injury  done  thereto,  shall  in  all  cases  lie  upon  the  person 
claiming  compensation  for  such  loss  or  injury:  Provided  also,  that  no 
tptcial  contract  between  such  company  and  any  other  parties,  respecting* 
the  receiving,  forwarding,  or  delivering  of  any  animals,  articles,  goods, ' 
or  things,  as  aforesaid,  shall  be  binding  upon  or  affect  any  such  partyy 
unless  the  same  be  signed  by  him  or  by  the  person  delivering  suoh* 
Animals,  articles,  goods,  or  things  respectively  for  carriage :  Provided 
&o,  that'  nothing  herein  contained  shall  alter '  or  affect  the  rights^ 
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privileges,  or  liabilities  of  any  such  company  under  the  said  act  of  11 
6.  4  1 1  W.  4,  c.  68,  with  respect  to  articles  of  the  descriptions  men* 
tioned  in  the  said  act."  Here,  the  goods  were  received  upon  a  special 
contract  within  that  section ;  consequently,  the  first  plea  was  proved,  and 
the  nonsuit  was  right.  [Cresswell,  J. — The  plaintiff  contends  that  the 
special  contract  did  not  relieve  the  defendants  from  their  ordinary 
liabilities  as  common  carriers.]  It  may  be  that  some  of  the  stipulations 
are  unreasonable,  but  still  that  will  not  affect  those  that  are  reasonable, 
or  make  the  contract  the  less  a  special  contract.  In  The  York,  New- 
castle, and  Berwick  Railway  Company,  App.,  Crisp.,  Reap.,  14  C.  B. 
527  (E.  C.  L.  R.  vol.  78),  pigs  were  delivered  by  A.  at  a  railway 
station  at  Alnwick,  to  be  carried  to  Newcastle,  A.  paying  the  carriage, 
and  receiving  a  ticket,  intimating  the  terms  upon  which  alone  the 
^  r-  company  'undertook  to  carry  them,  one  of  which  was,  that  « the 

-*  company  be  not  responsible  for  the  non-delivery  of  the  stock 
within  any  certain  or  reasonable  time,  nor  in  time  for  any  particular 
market,  nor  are  they  required  to  forward  by  any  particular  train."  In 
an  action  by  A.  against  the  company,  in  the  county  court,  for  injury 
to  the  pigs  from  delay  in  the  conveyance  of  them,  the  judge  left  it  to 
the  jury  to  say  whether  the  company  received  the  pigs  as  common 
carriers  for  hire  for  carriage,  or  whether  they  received  them  under  the 
special  contract  set  forth  in  the  ticket.  The  jury  having  found  against 
the  company, — this  court,  on  appeal,  held  that  the  judge  had  misdirected 
the  jury,  inasmuch  as  there  was  no  evidence  whatever  that  the  company 
had  received  the  pigs  upon  any  other  contract  than  that  set  forth  in  the 
special  contract.  That  was  followed  by  the  case  of  Hughes  v.  The 
Great  Western  Railway  Company,  14  C.  B.  637  (E.  C.  L.  R.  vol.  78) : 
it  was  there  proved,  that,  when  the  pigs  were  delivered  to  the  defend- 
ants, the  plaintiff  signed  a  note  in  which  it  was  stipulated  "  that  the 
defendants  would  not  be  liable  or  responsible  for  the  carriage  or  delivery 
Of  the  pigs  within  any  certain  or  definite  time,  nor  in  time  for  any 
particular  market;"  and  the  learned  judge,  holding  that  the  contract 
alleged  in  the  declaration, — which  charged  the  defendants  as  common 
carriers,  and  alleged  a  breach  of  duty  in  not  delivering  the  pigs  within 
a  reasonable  time, — was  not  proved,  nonsuited  the  plaintiff:  and  the 
court  upheld  the  nonsuit.  The  decision  in  these  cases  is  in  strict 
accordance  with  all  the  rules  of  pleading :  and  the  recent  statutes  make 
no  difference.  Shaw  v.  The  York  and  North  Midland  Railway  Com- 
pany, 13  Q.  B.  347  (E.  C.  L.  R.  vol.  66),  is  an  authority  to  the  same 
effect.  [Cockburn,  C.  J. — The  statute  does  not  make  the  company 
cease  to  be  common  carriers,  though  it  somewhat  lessens  their  liability 
as  such.]  The  question  here  is,  not  what  character  the  company  bears 
*1fi1  8ener*Hy>  b^  *hat  is  the  'nature  of  the  contract  they  have  here 

*  entered  into     If  a  special  one,  it  ought  to  have  been  declared  on 
as  such,  and  the  question  as  to  the  reasonableness  of  the  conditions 
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trader  a.  7  does  not  arise :  see  Simonds  v.  The  Great  Western  Railway 
Company,  and  The  London  and  North  Western  Railway  Company, 
App.,  Dunham,  Reap.,  18  C.  B.  805,  826 ;  Wise  v.  The  Great  Western 
Railway  Company,  1  Hurlst.  &  N.  63  ;t  Pardington  v.  The  South  Wales 
Railway  Company,  1  Hurlst.  &  N.  392,  26  L.  J.  Excb.  106.  f  In  this 
latter  case,  Bramwell,  B.,  sayB :  "  I  think  the  proper  construction  of  the 
act,  is  that  the  company  shall  not  be  allowed,  by  giving  general  notices, 
conditions,  or  declarations,  to  free  themselves  from  liability  for  the  loss 
or  injury  to  the  cattle  carried  by  them,  but  that  they  may  do  so  by. 
making  such  conditions  as  shall  appear  just  and  reasonable ;  and  that 
is  quite  consistent  with  their  making  a  special  contract  with  the  party 
for  whom  they  carry,  with  a  view  of  protecting  themselves  from  liability. 
It  would  he  quite  monstrous  to  say  that  such  a  bargain  might  not  be 
made  between  man  and  man.  It  seems  quite  reasonable  that  the  com- 
pany should  say,  <We  will  not  be  liable  for  any  injury  done  to  the 
cattle  by  our  servants/  They  receive  a  smaller  sum  for  the  carriage  of 
the  cattle  in  consequence  of  their  being  exempt  by  the  contract  from 
liability ;  and  it  would  be  very  strange  if  we  were  to  hold,  that,  after 
such  a  contract  was  made,  the  owner  of  the  cattle  might  recover.  I. 
think  the  question  of  reasonableness  under  the  statute  does  not  arise : 
hat,  if  it  does,  I  think  that  such  a  notice  would  be  reasonable." 

Kinglake,  Serjt.,  and  Prideauz,  in  support  of  the  rule. — There  was 
abundant  evidence  to  show  that  the  injury  complained  of  arose  from 
the  negligence  of  the  company's  servants.  [Cresswsll,  J. — Do  you 
say  that  all  the  conditions  are  unreasonable?]  They  clearly  are 
*anreasonable ;  and  therefore  the  contract  must  be  treated  as  -j-- 
unconditional.  [Crbsswell,  J. — If  any  part  be  reasonable,  the  L 
con  tract  upon  which  the  goods  were  delivered  to  the  defendants  was 
not  shnpliciter  the  contract  declared  on.  If  there  be  any  exception 
out  of  the  ordinary  responsibility  of  a  common  carrier,  the  declaration 
that  the  defendants  contracted  as  common  carriers  is  not  made  out : 
Latham  v.  Rutley,  2  B.  &  C.  20  (E.  C.  L.  R.  vol.  9),  3  D.  &  R.  211 
(E.  C.  L.  R.  vol.  16).]  Latham  v.  Rutley  was  not  an  action  founded 
upon  the  breach  of  duty,  but  an  action  of  assumpsit,  and  therefore  not 
applicable  here.  The  liability  of  the  company  as  common  carriers  can 
only  be  varied  by  the  express  provisions  of  the  act,  or  by  some  special 
•oatract  not  at  variance  with  its  provisions.  [Cockburh,  C.  J. — There 
is  so  contract  at  all  here  but  the  special  contract  proved.]  The  fact  of 
their  having  made  a  special  contract,  does  not  relieve  the  company  from 
the  duty  arising  from  their  public  profession,— Denton  v.  The  Great 
Kflfthern  Railway  Company,  5  Ellis  k  B.  860  (£.  C.  L.  R.  vol.  85),— 
or  exempt  them  from  responsibility  for  negligence :  Wyld  v.  Piokford^ 
8M.t  W.  448. f  It  was  therefore  competent  to  the  plaintiff  to  declare 
gemraUy  as  he  has  done  here :  for,  it  is  always  sufficient  for  a  plaintiff, 
to  allege  so  much  of  a  contract  or  of  a  duty  for  the  breach  or  non* 
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performance  of  which  he  complains:  Cotterill  v.  Cuff,  4  Taunt.  285. 
So  here,  the  duty  to  carry  and  deliver  within  a  reasonable  time  arises 
out  of  the  defendants'  position  as  common  carriers,  and  it  was  Dot. 
necessary  to  show  in  the  declaration  that  it  was  subject  to  any  excep- 
tions or  qualifications.  [Cockborn,  C.  J. — In  Hughes  v.  The  Great 
Western  Railway  Company,  it  was  distinctly  held  that  the  circumstance 
of  the  company  having  received  the  pigs  under  a  special  contract  was 
not  consistent  with  the  allegation  that  they  received  them  as  common 
carriers  to  deliver  within  a  reasonable  time.  That  case  is  precisely 
^o-i  in  point.  The  special  contract  there  ^differs  in  no  degree  from 
-*  the  contract  proved  here.]  The  circumstances  of  that  case  were 
very  peculiar :  the  learned  judge  thought  there  was  no  evidence  for 
the  jury ;  and  the  counsel  for  the  plaintiff,  acquiescing  in  that  ruling, 
consented  to  be  nonsuited.  The  first  part  of  the  17  &  18  Vict.  c.  81,  s. 
7,  imposes  upon  the  company  the  liability  of  common  carriers ;  and  they; 
are  only  enabled  to  get  rid  of  the  effect  of  that,  by  showing  that  their 
primfi  facie  liability  is  limited  by  a  special  condition  which  the  court  or 
judge  shall  deem  just  and  reasonable,  and  which  shall  be  in  writing, 
and  signed  by  the  party.  In  Simonds  v.  The  Great  Northern  Railway. 
Company,  18  C.  B.  805  (E.  C.  L.  R.  vol.  86),  there  was  a  plea  setting  up 
the  special  contract,  with  an  averment  that  the  loss  arose  out  of  the 
circumstances  provided  against  by  the  special  contract.  Indeed,  in  all 
cases  since  the  passing  of  that  act,  the  special  contract  has  been  pleaded* 
[Cockburn,  C.  J. — How  do  you  find  the  cases  before  the  act,  where 
the  carrier's  liability  was  limited  by  notice  ?]  The  practice  was  .to 
declare  generally,  leaving  the  carrier  to  set  up  the  qualification  or 
restriction,— Clarke  v.  Gray,  6  East,  564:  but  such  notice  did  not 
protect  the  carrier  against  the  consequences  of  gross  negligence  or 
felony  of  his  servants :  Bodenham  v.  Bennet,  4  Price,  81 ;  Birkett  v. 
Willan,  2  B.  &  Aid.  856 ;  Syms  v.  Chaplin,  5  Ad.  &  E.  634  (E.  C.  L. 
R»  vol.  27) ;  Butt  v.  The  Great  Western  Railway  Company,  11  C.  B. 
140  (E.  C.  X.  R.  vol.  78).  Cur.  adv.  vult. 

'  Cress  well,  J.,  now  delivered  the  judgment  of  the  court, 
i  In  this  case,-— which  was  argued  before  the  Lord  Chief  Justice,  and 
my  Brother  Crowder  and  myself, — it  seems  to  the  court  that  the 
Question  is  one  of  mere  special  pleading.  The  declaration  alleged  that 
the  defendants  were  common  carriers,  and  received  the  goods  in  question* 
j+q-j  to  be  carried  by  them  as  such  common  carriers  for  hire  *and  reward. 
:  *  The  plea  traversed  the  averment  that  the  defendants  received  the 
goods  as  common  carriers. 

-  It  appeared  in  evidence  that  the  defendants  did  not  receive  any  goods! 
tfr  be  carried  by  them,  unless  the  consignor  signed  a  paper  containing, 
various  conditions  subject  to  which  they  were  to  be  carried.  It  was 
contended  that  the  conditions  were  unreasonable,  and  therefore  void  by 
operation,  of.  the  statute*!  J A.  18  Vict.  c.-31T  and  that  the  contract  muafc 
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be  treated  as  unconditional.  The  learned  judge  thought  the  conditions 
reasonable,  that  the  contract  was  special,  and  that  the  defendants  did 
not  receive  the  goods  to  be  carried  by  them  as  common  carriers,  and 
directed  a  nonsuit. 

The  court  is  of  opinion  that  he  was  right.  The  case  of  Latham  *. 
Rutley,  2  B.  &  C.  20,  3  D.  4  R.  211,  appears  to  be  directly  in  point 
That  was  assumpsit  against  the  defendants  as  common  carriers.  The 
declaration  stated  that  the  plaintiffs,  at  the  request  of  the  defendants, 
delivered  a  parcel  to  them  to  be  carried  from  London  to  Dover,  and 
there  delivered,  and  that  the  defendants,  in  consideration  thereof,  and 
for  hire  and  reward,  undertook  to  carry  safely,  but  through  their  neg- 
ligence the  parcel  was  lost.  The  jury  found  that  the  contract  for  the 
carriage  of  this  parcel  was  subject  to  the  exception  of  fire  and  robbery* 
bat  that  the  loss  was  not  within  the  exception.  The  plaintiff  had, a 
verdict,  subject  to  a  motion  for  a  nonsuit.  The  Solicitor-General,  show* 
ing  cause,  contended  that  the  action  was  founded  on  the  common  law 
liability  of  carriers,  and  that  the  proviso  in  their  favour  did  nor  alter 
the  nature  of  the  contract,  but,  if  the  loss  happened  by  either  of  the 
causes  excepted,  that  was  matter  of  defence ;  whereupon  Holroyd,  J.,— 
an  admirable  pleader, — observed :  "  It  does  not  appear  that  the  defend-; 
ants  received  the  goods  upon  their  common  law  liability ;"  and  the  rule 
for  a  nonsuit  was  made  absolute.  > 

.  *It  was  argued  in  the  present  case,  that  the  case  of  Latham  p.  r+nn 
Rutley,  being  in  assumpsit,  was  not  an  authority*  As  far  as  the  *- 
question  determined  at  Nisi  Prius  in  this  case  is  concerned,  it  seems  to 
the  court  to  make  no  difference  whether  it  was  in  assumpsit  or  case. 
But  the  recent  case  of  Walker  v.  The  York  and  North  Midland  Rail- 
tray  Company,  2  Ellis  4;  B.  740,  was  in  case.  The  declaration  alleged 
that  the  goods  were  delivered  by  the  plaintiff  to  the  defendants  as  com- 
mon carriers,  and  received  by  them  as  common  carriers,  to  be  carried, 
&c.  Pleas, — secondly,  a  traverse  of  the  averment  that  the  defendants 
received  the  goods  as  common  carriers  on  the  terms  alleged, — thirdly; 
Betting  out  a  special  contract.  Lord  Campbell,  in  delivering  the  judg- 
ment of  the  court,  says, — "  The  declaration  alleges  that  the  defendants 
received  the  goods  as  common  carriers,  with  a  common-law  liability. 
The  second  plea  says  that  they  did  not  receive  them  on  those  terms ; 
and  the  third  plea,  that  they  received  them  on  certain  conditions.  Is 
there  not  evidence  that  the  defendants  had  not  received  them  on  the 
terms  alleged,  which  is  the  second  issue  ?  and  that  there  was  a  special 
contract,  which  is  the  third?"  The  court  cannot  distinguish  either  of 
those  cases  from  the  present,  and  therefore  think  that  the  rule  for  set- 
ting aside  the  non&uit  must  be  discharged. 

The  York,  Newcastle,  and  Berwick  Railway  Company,  App.,  Crisp, 
ftesp.,  14  C.  B.  527  (E.  C.  L.  R.  vol.  78),  ib  another  authority  to  the 
lame  effect.  Rule  discharged.. 
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Prideaux,  for  the  plaintiff,  asked  leave  to  appeal,  under  the  17  k  18 
Vict  c.  125,  s.  85. 

♦211      Williams,  J. — Neither  my  Brother  Willes  nor  *myself(it) 
J  heard  the  case  argued,  and  therefore  we  could  not  take  upon  our- 
selves to  give  any  leave  to  appeal.     Besides,  I  conceive  the  case  to  be 
an  extremely  plain  one. 

Willes,  J. — Wise  v.  The  Great  Western  Railway  Company,  1  Hurlst. 
k  N.  63,f  and  Pardington  v.  The  South  Wales  Railway  Company,  1 
Hurlst.  4;  N.  392,  f  are  precisely  in  accordance  with  the  judgment  just 
pronounced.  I  must  confess  I  thought  the  point  had  been  settled  in 
all  the  courts. 

Prideaux  continuing  very  perseveringly  to  urge  the  hardship  of 
abutting  the  plaintiff  out  from  contesting  the  propriety  of  the  judgment, 
in  a  court  of  error,  and  suggesting  that  it  was  not  a  case  in  which  the 
other  side  could  be  at  all  prejudiced  by  the  delay, 

Williams,  J.,  said: — Without  meaning  to  intimate  the  slightest 
doubt,  but  merely  on  the  ground  that  neither  of  the  members  of  the 
court  now  present  heard  the  case  argued,  we  will  give  the  plaintiff  time 
to  apply  to  one  of  the  other  judges  for  leave  to  appeal.  There  will  be 
ample  time  for  that ;  for  my  Brother  Cresswell  does  not  leave  town  for 
the  circuit  until  Saturday,  and  the  Lord  Chief  Justice  and  my  Brother 
Crowder  not  until  Monday  next.  All  we  can  do  is,  to  stay  the  pro* 
feedings  until  Tuesday,  to  give  you  an  opportunity  to  make  your  appli- 
cation to  one  of  those  learned  judges. 

The  application  was  made,  but  not  granted. 

(a)  The  only  judges  in  court. 


•22]         *HALL  v.  CONDER  and  Another.    Feb.  20. 

By  an  agreement, — reciting  that  tbe  plaintiff  "  had  invented  a  method  for  the  prevention  of  boiler 
explosions,  and  had  obtained  a  patent  fur  tbe  use  of  the  tame  within  the  united  kingdom,  and 
was  desirous  of  taking  ont  patents  in  France,  Belgium,  and  such  other  places  as  might  b* 
found  expedient,"  and  further  reciting  that  ho  had  disposed  of  a  moiety  of  tbe  English  patent, 
and  hod  applied  to  the  defendants  to  purchase  the  other  moiety,  and  to  assist  him  in  taking 
out  the  foreign  patents, — it  was  agreed  that  the  defendants  should  pay  to  the  plaintiff  25O0£ 
in  *Hch  manner  as  »houtd  be  Mutually  agreed  ow,  and  also  a  proportion  of  tbe  net  Droits :  and, 
in  consideration  of  such  engagement  on  the  part  of  tbe  defendants,  the  plaintiff  "  agreed  t* 
make  over  and  transfer,  and  did  thereby  accordingly  make  over  and  transfer  to  the  defendants 
one  half  of  the  said  foreign  patents  when  the  same  should  be  obtained,  and  the  abore-mentioned 
one  half  of  tbe  English  patent  thereinbefore  referred  to/' 

A  declaration  on  the  above  agreement,  averring  that  the  plaintiff  was  ready  and  willing  to  do 
and  did  all  things  necessary  on  his  part  to  entitle  him  to  the  performance  or  tbe  agreement, 
and  to  tbe  payment  of  the  2500/.  by  the  defendants,  alleged  for  breaches, — first,  that,  nlthosag^ 
a  reasonable  time  bad  elapsed,  the  defendants  refused  to  pay  the  2500/.  or  any  part  thereof,— 
secondly,  that,  although  a  reasonable  time  had  elapsed,  the  defendants  refused  to  enter  into  or 
make  .uiy  agreement  or  arrangement  with  tbe  plaintiff  respecting  the  manner  in  which  tho 

(  2500/.  should  be  paid, — thirdly,  that,  although  a  reasonable  time  had  elspsed,  the  defendants 
refused  to  fix  upon  or  agree  with  tbo  plaintiff  respecting  tbe  lime  or  tituos  at  which  the  25001, 
or  any  part  thereof  should  be  puid. 
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*the  defendants  pleaded,  to  Ifat  first  breach,  that,  it  the  commencement  of  the  action,  da  agree- 
sent  bad  been  come  to  as  to  the  manner  in  which  the  2500/.  should  be  paid.  They  aleo 
demurred  to  the  second  and  third  breaches.  And,  as  to  all  the  breaches,  they  further  pleaded, 
secondly,  that  the  invention-  wai  wholly  worthies*  and  of  no  publio  utility,  and  was  not  new 
at  to  the  pvblie  use  thereof  in  England,  and  that  the  plaintiff  was  not  the  true  and  first  inventoi 
thereof — thirdly,  that,  after  the  making  of  the  agreement,  and  before  the  time  for  performing 
It  had  arrived,  and  before  breach,  and  before  the  commencement  of  the  salt,  it  was  agreed  that 
the  defendants  should  pay  and  the  plaintiff  reoelve  200/.  as  the  balance  then  to  be  paid  of  the 
2M0&  stipulated  for,  and  that  the  said  sum  of  2002.  should  be  in  full  satisfaction  of  all  claims 
ef  the  plaintiff  in  respect  of  the  agreement  until  some  profit  should  hare  been  realised  by  the 
defendants  from  the  invention  and  the  letters  patent;  that,  in  pursuance  of  such  agreement, 
the  200/.  were  paid  and  received  by  the  plaintiff  in  such  full  satisfaction  as  aforesaid ;  and  that 
no  profit  had  been  realized  from  the  invention. 

fhe  ptaistiff  demurred  to  each  of  these  pleas : — 

HeM9  that  the  second  breach  was  well  assigned ;  for  that  the  time  for  payment  of  the  money  had 
arrived;  and,  if  the  agreement  as  to  the  mode  of  payment  was  a  condition,  the  defendants,  by 
refusing  to  enter  into  any  agreement,  had  rendered  the  performance  of  it  impossible,  and  had 
either  placed  fhe  plaintiff  in  the  same  position  as  if  there  had  been  no  condition,  or  bad 
become  liable  to  a  olaim  of  the  same  amount,  as  damages  for  wrongfully  refusing  to  agree. 

Held  also,  that  the  second  plea  was  bad ;  for,  that,  In  the  absence  of  any  allegation  of  fraud,  it 
wmit  be  assumed  that  the  plaintiff  was  an  inventor,  and  there  was  no  warranty,  express  or 
implied,  either  that  he  was  the  true  and  first  inventor  within  the  meaning  of  the  statute  of 
James,  or  that  the  Invention  was  useful  or  new;  but  that  the  contract  was  for  the  sale  of  the 
patent  such  as  it  was,  each  party  having  equal  means  of  ascertaining  its  value,  and  each  acting 
en  his  own  judgment. 

Held  also,  that  the  third  plea  was  bad,  being  pleaded  to  all  the  breaches,  and  being  no  traverse 
of  the  first. 

Whether  the  tret  plea  afforded  any  answer  to  the  first  breach, — quart  t  for,  semole,  that,  if  no 
mode  of  payment  of  the  2500/,  was  agreed  on,  the  money  would  be  payable  as  the  law  directs 
where  there  is  no  stipulation  for  agreement. 

leave  to  add  a  plea  to  the  second  and  third  breaches  (traversing  the  requests  and  breaches 

therein  respectively  alleged)  refused. 
The  court  wHI  not  allow  execution  to  issue  notwithstanding  proceedings  in  error,  under  the  150th 
section  of  the  Commoo  Law  Procedure  Act,  1852,  unless  the  grounds  of  error  assigned  are  so 
frivelovs  as  to  be  dearly  Incapable  ef  being  sustained  on  argument. 

This  was   an  action   of  debt   originally  commenced   in  the   Lord 

Mayor's  Court,  London,  and  removed  by  habeas  corpus  into  this  court. 

♦The  first  count  of  the  declaration  stated,  that  theretofore,  and  r<lpq 

before  the  commencement  of  this  suit,  to  wit,  on  the  SOth  of  *- 

January,  1856,  it  was  agreed  by  and  between  the  plaintiff  and  the 

defendants  in  the  words  and  figures  following,  that  is  to  say,  "  Upper 

Charles  Street,  Westminster.     Memorandum  of  agreement  made  the 

30th  day  of  January,  1856,  between  W.  K.  Hall,  of  the  United  States 

of  America,  of  the  one  part,  and  Francis  Gonder  &  Co.,  of  No.  4 

tipper  Charles  Street,  Westminster,  engineers  and  contractors,  of  the 

other  part :  Whereas  the  said  W.  K.  Hall  has  invented  a  method  for 

the  prevention  of  boiler  explosions,  and  has  obtained  a  patent  for  the 

use  of  the  same  within  the  United  Kingdom,  and  is  desirous  of  taking 

out  patents  in  France,  Belgium,  and  such  other  places  as  may  be  found 

expedient :  And  whereas  the  said  W.  K.  Hall  has  already  parted  with 

or  assigned  away  an  interest  of  one-half  of  the  said  English  patent, 

and  is  desirous  of  disposing  of  the  remaining  half,  to  which  he  hereby 

declares  that  he  has  full  right  and  title :  And  whereas  the  said  W.  K. 

Hall  has  applied  to  the  said  Francis  Conder  &  Co.  to  assist  him  in 


:  23  HALL  t>.  CONDER.    H.  V.  1857. 

taking  out  the  said  foreign  patents,  and  also  to  purchase  his  above* 
stated  interest  in  the  said  English  patent:  It  is  hereby  agreed  between 

'.the  said  parties  that  the  said  Francis  Conder  &  Co.  shall  forthwith  pro- 
ceed to  take  out  and  secure  such  patents  for  France,  Belgium,  and  such 
other  places  as  may  be  mutually  agreed  on  between  the  said  parties  to 

<  this  agreement,  with  the  exception  of  the  United  States  of  America : 
And  it  is  further  agreed  that  they  .shall  pay  to  the  said  W.  K.  Hall  the 

•  •911  8um  °^  2500Z.  in  such  manner  as  shall  be  mutually  agreed  *<m, 

J  and  a  further  sum  equal  to  one-tenth  of  the  net  proceeds  of  one- 
half  the  English  patent,  from  and  after  the  time  that  the  said  net 

•  profits  shall  amount  to  the  sum  of  20,000Z.  on  the  whole  patent:  And, 
in  consideration  of  such  engagement  on  the  part  of  the  said  Francis 
Conder  &  Co.,  the  said  W.  K.  Hall  agrees  to  make  over  and  transfer, 
and  does  hereby  accordingly  make  over  and  transfer  to  the  said  Francis 
Conder  &  Co.  one-half  of  the  said  foreign  patents  when  the  same  shall 
be  obtained,  and  the  above-mentioned  one-half  of  the  English  patent 
hereinbefore  referred  to :  And  the  said  W.  K.  Hall  further  agrees  to 
execute  such  further  legal  documents  as  may  be  requisite  for  the  due 

'  carrying  out  of  this  agreement.  In  witness  whereof  the  said  parties 
have  hereto  set  their  signatures  the  day  hereinbefore  named.  Francis 
Conder  k  Co.  W.  K.  Hall."  Averment,  that,  after  the  making  of  the 
s&id  agreement  as  aforesaid,  the  plaintiff  was  ready  and  willing  to  do, 
and  did,  all  things  necessary  on  his  part  to  entitle  him  to  the  perform- 
ance of  the  said  agreement,  and  to  the  payment  of  the  said  sum  of 
26001.  by  the  defendants :  Yet  the  defendants,  although  a  reasonable 
time  had  elapsed  since  the  making  of  the  said  agreement,  had  wholly 

4  neglected  and  refused,  and  still  did  wholly  neglect  and  refuse,  to  per* 
form  tho  same,  in  this,  that  they  the  defendants,  although  a  reasonable 

,  time  had  elapsed,  and  they  had  been  often  requested  to  pay  to  the  plain- 
tiff the  said  sum  of  25001.,  had  hitherto  wholly  neglected  and  refused, 

■'  and  still  did  wholly  neglect  and  refuse,  to  pay  the  same,  or  any  part 

'  thereof,  to  the  plaintiff; — and  in  this,  that  they  the  defendants,  although 
a  reasonable  time  had  elapsed  since  the  making  of  the  said  agreement, 
and  although  they  had  been  often  requested  so  to  do,  had  hitherto 
wholly  neglected  and  refused,  and  still  did  wholly  neglect  and  refuse, 

'  to  enter  into  or  make  any  agreement  or  arrangement  with  the  plaintiff 
$on  respecting  the  manner  in  which  *the  said  sum  of  2500/1  should  bo 
J  paid  by  them  to  the  plaintiff; — and  also  in  this,  that  the  defend 

'  Ants,  although  a  reasonable  time  had  elapsed  since  the  making  of  the 
tiaid  agreement,  and  although  often  requested  so  to  do,  had  hitherto 
wholly  neglected  and  refused,  and  still  did  neglect  and  refuse,  to  fix 
upon  or  agree  with  the  plaintiff  respecting  the  time  or  times,  or  respect- 
ing any  time  or  times,  at  which  the  said  sum  of  25001.,  or  any  portion 
or  instalment  thereof,  should  be  paid  by  them  to  the  plaintiff,  &c. 
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The  declaration  also  contained  counts  for  work  and  labour,  money 
paid,  Ac.,  interest,  and  money  due  upon  accounts  stated. 

First  plea,  to  the  first  breach,  that,  at  the  commencement  of  this 
action,  no  agreement  had  been  come  to  between  the  plaintiff  and  the 
defendants  as  to  the  manner  in  which  the  said  sum  of  2500/.  should  be 
paid  by  the  defendants  to  the  plaintiff. 

The  defendants  also  demurred  to  the  first  count  so  far  as  the  same 
related  to  the  breaches  secondly  and  thirdly  assigned,  the  ground  of 
demurrer  as  to  each  of  the  said  breaches  being,  "that  no  cause  of 
action  is  shown,  the  so-called  breaches  not  having  correlative  obliga- 
tions stated  in  or  to  be  inferred  from  the  said  first  count." 

Second  plea,  to  all  the  breaches,  that  the  said  invention  was  wholly 
worthless,  and  of  no  public  utility  or  advantage  whatever,  and  was  not 
new  as  to  the  public  use  thereof  in  England,  and  that  the  plaintiff  was 
not  the  true  and  first  inventor  thereof. 

Third  plea,  to  all  the  breaches,  that,  after  the  making  of  the  agree- 
ment in  the  first  count  mentioned,  and  before  the  time  for  performing 
the  said  agreement  in  any  respect  had  arrived,  and  before  any  breach 
thereof,  and  before  the  commencement  of  this  suit,  it  was  mutually 
agreed  by  and  between  the  plaintiff  and  the  defendants,  that  the  defend? 
ants  should  pay  to  the  plaintiff  *and  the  plaintiff  receive  from  _£ 
the  defendants,  the  sum  of  200Z.  as  the  balance  then  to  be  paid  *• 
by  the  defendants  to  the  plaintiff  of  the  said  sum  of  2500/.  to  be  paid 
to  the  plaintiff  according  to  the  said  agreement  in  the  said  first  count 
mentioned ;  and  that  the  said  sum  of  2002.  should  be  in  full  satisfaction 
ef  all  claims  and  demands  of  the  plaintiff  upon  the  defendants  in  rear 
pect  of  the  said  agreement,  until  some  profit  should  have  been  realized 
to  the  defendants  from  the  said  invention  and  the  said  letters  patent; 
that,  in  pursuance  of  the  said  agreement,  they  paid  the  plaintiff  the 
said  Bum  of  2002.,  and  the  plaintiff  received  the  same,  in  such  full  satisr 
faction  as  aforesaid ;  and  that,  since  the  said  payment  to  the  plaintiff 
of  the  said  200/.,  no  profit  had  been  realized  on  the  said  invention  by 
the  defendants  or  by  any  person  or  persons  claiming  an  interest  thereby 
through  the  defendants. 

Fourth  plea,  as  to  the  residue  of  the  declaration,  never  indebted. 

Fifth  plea,  as  to  the  residue  of  the  declaration,  a  set-off  for  money 
lent,  4c. 

Sixth  plea,  payment  before  action. 

The  plaintiff  took  and  joined  issue  on  the  first,  second,  third, 
fourth,  and  sixth  pleas,  and  joined  in  demurrer  as  to  the  second  and 
fourth  breaches. 

He  also  demurred  to  the  first  plea,  the  ground  stated  in  the  margin 
being  "that  the  defendants'  obligation  under  the  contract  remained 
notwithstanding  the  absence  of  the  said  agreement," — to  the  second 
flea,  on  the  ground  "  that  it  was  not  necessary  that  the  patent  should 
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have  been  good  or  new,  or  that  the  plaintiff  w*s  the  first  inventor,  and, 
if  it  were,  that  it  did  not  appear  by  the  second  plea  but  that  the 
defendants  knew  the  contrary  when  they  made  the  contract  declared 
on/' — and  to  the  third  plea,  on  the  ground  "that  it  was  without  mew- 
ing, and  set  up  no  valid  contract. " 

mtyr-t  *And  for  a  further  replication  to  the  third  plea,  the  plaintiff 
-*  said  that  he  was  induced  to  enter  into  and  make  the  said  agree* 
toent  in  that  plea  mentioned,  through  and  by  means  of  the  fraud,  covin, 
and  deceit  of  the  defendants ;  and  for  a  further  replication  as  to  the 
fifth  plea,  never  indebted. 

The  defendants  joined  in  demurrer  as  to  the  first,  second,  and  third 
pleas,  and  took  issue  on  the  further  replication  to  the  third  plea,  and 
joined  issue  on  the  replication  to  the  fifth  plea. 

The  demurrer  was  argued  in  Hilary  Term  last. 

Bylesy  Serjt.  (with  whom  was  Lu$h),  for  the  plaintiff.— The  first 
breach,  which  alleges  the  non-payment  of  the  25007.,  is  a  good  breach. 
The  consideration  for  the  defendants'  agreement  to  pay  that  sum,  is, 
the  assignment  of  the  plaintiff's  interest  in  a  patent  already  obtained 
in  England,  and  also  in  patents  about  to  be  obtained  in  France  and 
Belgium.  The  first  question  arises  upon  the  meaning  of  the  agreement 
to  pay  the  plaintiff  the  25007.  "  in  such  manner  as  shall  be  mutually 
agreed  on."  The  context  shows  that  those  words  have  no  reference  to 
time:  the  word  "manner"  must,  therefore,  receive  its  ordinary  con* 
^traction,— *-« form"  or  "mode;"  for  instance,  in  cash,  or  in  notes,  or 
through  a  banker,  or  in  any  way  whioh  does  not  import  the  giving  of 
time.  It  may,  indeed,  be  doubtful  whether  it  amounts  to  anything 
tnore  than  is  ordinarily  implied  in  every  agreement  for  the  payment  of 
tnoney, — to  pay  upon  request :  and,  if  so,  the  bringing  of  the  action  is 
a  sufficient  request.  But,  assuming  that  the  words  in  question  mean 
that  something  is  to  be  agreed  upon  between  the  parties  before  the 
jtooney  is  to  be  paid,— -that  the;  are  to  agree,  not  merely  as  to  the 
Mode,  but  also  as  to  the  time  of  payment, — the  declaration  contains  a 
general  averment  of  performance  of  all  conditions  precedent  on  the 

♦281  Part  °^  *^e  pla*nt*ff  *°  entitle  him  to  the  payment  of  the  money : 
J  the  money,  therefore,  being  due,  in  the  absence  of  any  agreement 
ms  to  the  time  and  mode  of  payment,  such  payment  must  be  made  as 
the  law  directs  where  there  is  no  stipulation.  The  first  plea,  which 
addresses  itself  to  that  breach,  is,  that,  at  the  commencement  of  this 
action,  no  agreement  had  been  come  to  between  the  plaintiff  and  the 
defendants  as  to  the  manner  in  which  the  25007.  should  be  paid.  This 
plea,  it  may  be  conceded,  cuts  from  under  the  plaintiff  the  averment 
that  all  things  were  done  that  were  necessary  to  entitle  him  to  have 
the  agreement  performed  by  the  defendants:  but  the  allegation  of 
teadiness  and  willingness  remains ;  and  that  is  enough  to  sustain  the 
breach :  notes  to  Peters  v.  Opie,  2  Wms.  Saund.  852,  citing  Lancashire 
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v.  EilKngworth,  Com.  Rep.  117,  12  Mod.  580,  1  Lord  Kaym.  686, 
B&wson  9.  JohnBon,  1  East,  208,  Bordenave  v.  Gregory,  5  East,  107, 
and  Laird  v.  Pim,  7  M.  ft  W.  474.f    The  second  and  third  breaches, 
which  allege  a  refusal  on  the  part  of  the  defendants  to  agree  as  to  the 
manner  or  the  time  of  payment  of  the  money,  are  clearly  unexception- 
able breaches.     The  second  plea,  which  is  addressed  to  all  the  breaches, 
amounts  to  this,— -"  Your  patent,  which  you  hare  agreed  to  assign  to 
as,  is  liable  to  be  defeated  by  plea,  or  by  scire  facias,  by  reason  of  want 
of  public  utility  or  novelty."   .  Re  it  so,  still  the  plaintiff  has  that  which 
he  professes  to  selL    [Cockburn,  C.  J. — The  agreement  commences 
with  a  recital  that  the  plaintiff  "  has  invented  a  method  for  the  preven- 
tion of  boiler  explosions,  and  has  obtained  a  patent  for  the  nse  of  the 
tome."     If  he  is  not  the  first  inventor,  the  patent  is  of  no  avail.     Afe 
the  defendants  to  pay  this  large  sum,  when  they  find  the  patent  void  ?] 
It  may  be  that  they  may  have  a  remedy  against  the  plaintiff,  should  it 
so  tarn  oat :  bnt  non  constat  that  the  invalidity  of  the  contract  would 
be  discovered  or  set  up.    [Cockburn,  C.  J. — Are  the  *defendants  rj>5Q 
bound  to  take  the  chance  of  that  ?]     The  law  will  not  regard  the  *- 
value  of  the  consideration  for  the  defendants'  promise,  however  worth- 
less  or  inadequate  it  may  appear  to  be :  Haigh  v.  Brooks,  10  Ad.  ft  E. 
809,  328  (E.  C.  L.  R.  vol.  37),  2  P.  4  D.  477,  8  P.  k  D.  452.     That 
was  an  action  upon  a  promise  made  by  the  defendant  in  consideration 
of  the  plaintiff's  giving  up  a  guarantee  which  turned  out  to  be  worth- 
less: and,  in  giving  judgment,  Lord   Denman  (10   Ad.  &  E.  820) 
lays, — u  We  are  by  no  means  prepared  to  say  that  any  circumstances 
ihort  of  the  imputation  of  fraud  in  fact  could  entitle  us  to  hold  that 
»  party  was  not  bound  by  a  promise  made  upon  any  consideration  which 
csuld  be  valuable ;  while  of  its  being  so  the  promise  by  which  it  was 
obtained  from  the  holder  of  it  must  always  afford  some  proof.     Here, 
whether  or  not  the  guarantee  could  have  been  available  within  the  doe- 
trine  of  Wain  tr.  Warlters,  6  East,  10,  the  plaintiffs  were  induced  by 
the  defendant's  promise  to  part  with  something  which  they  might  have 
kept,  and  the  defendant  obtained  what  he  desired  by  means  of  that 
promise.     Both  being  free  and  able  to  judge  for  themselves,  how  can 
the  defendant  be  justified  in  breaking  this  promise,  by  discovering  after- 
wards that  the  thing  in  consideration  of  which  he  gave  it  did  not  poa- 
*k  that  value  which   he  supposed  to  belong  to  it?    It  cannot  be 
ascertained  that  that  value  was  what  he  most  regarded.     He  may  have 
ktd  other  objects  and  motives ;  and  of  their  weight  he  was  the  only 
j*dge."    That  principle  is  strictly  applicable  here.     [Williams,  J.-*» 
Ita  case  seems  rather  to  fall  within  that  class  of  cases  in  which  it  has 
Wen  held  that  there  is  no  implied  warranty  of  title  or  quality,  on  the 
tole  of  an  ascertained  chattel.]     Assuming  the  absence  of  fraud,  the 
taaxim  »  Praesentia'  corporis  tollit  errorem  nominis,  et  Veritas  nominis 
to&it  errorem  demonstrationist'  applies.     Or,  the  case  may  be  assimK 
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^n01  lated  to  that  of  a  man  selling  *a  lease   after  a  forfeiture  has 
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been  incurred :  if  the  party  takes  the  benefit  of  the  contract,  he 


,  is  not  to  be  absolved  from  paying  the  price,  because  it  turns  out,  with- 

•  out  any  fraud  on  the  part  of  the  seller,  that  the  thing  is  of  less  value 

•  than  was  anticipated.    In  Kintrea  v.  Perston,  1  Hurlst.  ft  N.  357, f  25 
.  Law  J.  Ex.  287,  it  was  held  that  a  contract  for  the  sale  of  an  agree- 
ment for  a  lease  does  not  imply  an  undertaking  that  the  proposed  lessor 

.  has  title  to  grant  the  lease ;  and,  in  the  absence  of  any  express  stipu- 
lation, it  is  no  defence  to  an  action  upon  such  contract  that  the  lessor 
.  has  no  title.     Assuming  that  the  objection  to  the  patent  is  tenable, 
there  is  a  chance  that  the  defect  will  not  be  discovered.     [Crbsswell, 
'  J. — That  would  be  tantamount  to  making  the  defendants  pay  the  plain- 
'  tiff  a  large  sum  for  the  ohance  of  successfully  defrauding  the  public. 
The  suggestion  is,  that  the  plaintiff  deceived  the  crown  by  alleging  that 
;h6  was  the  first  inventor:   and  the  invalidity  of  the  patent  may  bo 
.shown  under  the  plea  of  non  concessit.]     So  far,  at  all  events,  as  con- 
cerns foreign  countries,  the  invention  may  be  new.    [Cockburx,  C.  J. — 
The  whole  rests  upon  the  fact  of  the  plaintiff  being  the  true  and  first 
inventor:  the  agreement  starts  with  that  recital.]     The  surrender  of  a 
.doubtful  right  is  a  good  consideration  for  a  promise  to  pay  a  stipulated 
;  sum :  Longridge  v.  Dorville,  5  B.  ft  Aid.  117  (E.  C.  L.  R.  vol.  7).     A 
■.  defeasible  contract  may  still  be  of  some  value.    [Williams,  J.,  referred 
.to  Gorapertz  v.  Bartlett,  2  Ellis   ft  B.  849  (E.  G.  L.  R.  vol.  7f>). 
There,  an  unstamped  bill  of  exchange,  endorsed  in  blank,  purporting 
.  to  be  a  foreign  bill,  was  sold,  without  recourse,  by  the  holder,  who  was 
,not  a  party  to  the  bill.     It  proved  to  have  been  drawn  in  this  country, 
:and  was  therefore  unavailable  for  want  of  a  stamp,  and  could  not  be 
^enforced  against  the  parties.     The  vendor  and  purchaser,  at  the  time 
of  the  sale,  were  both  alike  ignorant  of  this  defect.     It  was  held  that 
•the  purchaser  was  entitled  to  recover  back  the  price  from  the  vendor, 
^o-i-i  on  the  ground  *that  the  article  sold  as  a  foreign  bill  did  not  answer 
J  the  description  by  which  it  was  sold :  though  it  would  have  been 
otherwise  (the  sale  being  without  any  warranty,  and  there  being  no 
fraud)  had  the  latent  defect  been  one  consistent  with  the  article  being 
a  foreign  bill.     Lord  Campbell,  in  giving  judgment,  there  says:  "The 
law  is,  I  think,  accurately  laid  down  in  the  passage  cited  from  Addison 
on  Contracts  (2d  edit.  p.  152).     If,  being  what  was  sold,  the  bill  was 
valueless  because  of  the  insolvency  of  the  parties,  the  vendor  would 
not  be  answerable :  but  he  is  answerable,  if  the  bill  be  spurious.    Jones 
v.  Ryde,  5  Taunt.  488,  and  Young  v.  Cole,  3  N.  C.  724,  4  Scott,  489, 
are  strongly  in  point.    Young  v.  Cole  is  indeed  a  very  strong  case ;  for, 
the  things  sold  there  as  Guatemala  bonds  were  in  one  sense  of  the 
words  Guatemala  bonds ;  but  they  were  not  what  was  professed  to  be 
sold,  viz.  bonds  binding  on  the  Guatemala  government.     The  case  is 
precisely  as  if  a  bar  was  sold  as  gold,  but  was  in  fact  brass,  the  vendor 
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king  innocent.  In  such  a  case,  the  purchaser  may  recover."  In  the' 
cases  put  of  the  lease  or  the  agreement  for  a  lease,  there  is  not,  as  ia 
the  case  put  by  Lord  Campbell,  a  total  failure  of  consideration, 
[Crbsswxll,  J. — In  Haigh  v.  Brooks,  the  defendant  had  the  very  thing 
he  contracted  for,  both  parties  knowing  what  it  was  that  they  were 
bargaining  about.]  So,  in  the  case  of  the  bezar  stone, — Chandler  v. 
Lopns,  Cro.  Jac.  4,  and  in  the  case  of  the  gold  bar,  the  purchaser  got 
the  thing  he  bargained  for.  [Williams,  J. — But  in  those  cases,  as  in 
Gompertx  v.  Bartlett,  the  thing  did  not  answer  the  description  by  which 
it  was  sold.]  Here,  the  article  contracted  for  is  identified :  it  is  a 
patent  which  the  plaintiff  had  obtained  for  "  a  method  for  the  preven- 
tion of  boiler  explosions."  So  long  as  that  patent  is  a  subsisting 
patent,  the  defendants  are  liable  on  their  agreement ;  though,  should  it 
be  avoided  for  want  of  novelty,  or  as  not  being  the  proper  subject  of  a 
patent,  *they  may  have  a  remedy  by  cross-action,  or  may  claim  to  r+oo 
reduce  the  damages.  The  third  plea  is  clearly  bad.  Cumber  v.  *- 
Wane,  1  Stra.  426,  and  the  authorities  cited  in  the  notes  to  that  case  in 
1  Smith's  Leading  Cases,  246  et  seq.,  show  that  payment  of  a  smaller 
som  cannot  be  pleaded  in  satisfaction  of  a  larger  liquidated  debt.  It  is 
true  the  plea  states  that  the  smaller  sum  was  agreed  to  be  paid  before 
breach.  But  there  is  no  chasm  between  the  making  of  the  contract 
and  the  breach  of  it,  in  which  there  could  be  a  rescission  of  the  contract. 
[Crbsswsll,  J. — The  language  of  the  plea  would  seem  to  imply  that 
2300/.  of  the  stipulated  sum  had  already  been  paid.]     Exactly  so. 

Field,  contri.— It  was  a  condition  precedent  that  the  manner, — that 
is,  the  time  as  well  as  the  mode,— of  payment  of  the  2600J.  should  be 
mutually  agreed  upon.  There  is  no  cause  of  action  as  alleged  in  the 
first  breach,  until  such  agreement  was  come  to.  [Cockburn,  C.  J.— 
When  were  the  parties  to  agree  as  to  the  time  and  mode  of  payment  ? 
If  that  be  left  uncertain,  the  law  infers  that  the  payment  shall  be  made 
in  a  reasonable  time.]  The  uncertainty  vitiates  the  whole  contract : 
Cope  v.  Albinson,  8  Exoh.  185. f  In  Milnes  v.  Gery,  14  Yes.  460,  an 
agreement  was  entered  into  for  the  sale  of  premises  according  to  the 
talnation  of  two  persons,  one  chosen  by  each  party,  or  of  an  umpire  to 
be  appointed  by  those  two  in  case  of  disagreement ;  and  a  bill  for  a 
specific  performance,  praying  that  the  court  would  appoint  a  person  to 
make  the  valuation,  or  otherwise  ascertain  it,  was  dismissed, — Sir  W. 
Grant,  M.  B.,  saying,  "  The  more  I  have  considered  this  case,  the 
more  I  am  satisfied,  that,  independently  of  all  other  objections,  there 
is  no  such  agreement  between  the  parties  as  can  be  carried  into  execu- 
tion. The  only  agreement  into  which  the  defendant  entered,  was,  to 
purchase  at  a  price  to  be  'ascertained  in  a  specified  mode.  No  p#«~ 
price  having  ever  been  fixed  in  that  mode,  the  parties  have  not  L 
agreed  upon  any  price.  Where,  then,  is  the  complete  and  concluded' 
contract  which  this  court  is  called  upon  to  execute?    The  price  is  of 
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the  essence  of  a  contract  of  sale.  In  this  instance  the  parties  bare 
agreed  upon  a  particular  mode  of  ascertaining  the  price.  The  agree* 
ment  that  the  price  shall  be  fixed  in  one  specific  manner  certainly  does 
yot  afford  an  inference  that  it  is  wholly  indifferent  in  what  manner  it  is 
to  be  fixed."  An  instance  of  this  kind  of  uncertainty  m  a  contract, 
is  found  in  the  case  of  Taylor  v.  Brewer,  1  M.  ft  Selw.  290,  where,  & 
person  having  performed  work  for  a  committee  under  a  resolution 
entered  into  by  them  « that  any  service  to  be  rendered  by  him  should 
be  taken  into  consideration,  and  such  remuneration  be  made  as  should 
be  deemed  right;"  and  it  was  held  that  an  action  would  not  lie  to 
recover  a  recompense  for  such  work,  the  resolution  importing  that  the 
committee  were  to  judge  whether  any  remuneration  was  due.  The 
second  plea  is  clearly  a  good  answer  to  the  declaration.  The  contraet 
is  executory.  It  purports  to  pass  to  the  defendants  a  legal  right  (as  to 
a  moiety)  to  the  alleged  invention  for  the  time  the  patent  has  to  run. 
It  must  be  assumed  that  the  parties  intended  the  one  to  sell  and  the 
others  to  buy  something  of  value.  In  Purvis  v.  Bayer,  9  Price,  488> 
518,  Lord  Chief  Baron  Richards  says :  « It  is  a  general  rule  in  equity, 
founded  on  principles  of  honesty  and  the  dictates  of  good  sense,  that, 
if  a  person,  generally  speaking,  offers  anything  for  sale,  the  vendee, 
or  he  who  becomes  the  purchaser,  is  entitled  to  see  that  the  vendor  has 
it  with  the  qualifications  and  in  the  way  in  which  he,  the  vendee,  under  ^ 
stood  that  he  bought  it ;  that  is,  so  as  to  afford  him  an  assurance  of 
having  bought  what  he  wanted,  and  meant  to  buy,  or  at  least  what  wae 
offered  or  professed  to  be  sold, — or  he  may  reject  the  contract.'9 
*<U1  [Cresswkll,  *J. — Those  observations,  apart  from  the  facts  with 
J  reference  to  which  they  are  made,  are  not  very  intelligible.]  The 
point  decided  in  the  case,  was,  that,  if  a  contract  be  made  for  the 
sale  of  leasehold  property  unconditionally  and  without  a  stipulation  in 
terms  on  the  part  of  the  vendor  that  he  means  to  sell  his  interest  only 
in  the  residue  of  the  term,  and  that  he  will  not  warrant  his  lessor'* 
title, — he  is  bound  to  show  to  the  satisfaction  of  the  purchaser  that 
his  lessor,  or  the  original  grantor  of  the  term,  was  entitled  to  graat 
the  lease.  He  cannot  otherwise  oblige  the  purchaser  to  complete  the 
contract  made  for  the  purchase  of  the  premises.  [Cresswell,  J. — 
Spratt  v.  Jeffery,  10  B.  ft  G.  249  (E.  G.  L.  R.  vol.  21),  5  M.  ft  R.  188, 
seems  to  be  an  authority  against  you.  There,  by  contract,  A.  agreed 
to  sell  to  B.  the  two  leases  and  goodwill  in  trade  of  a  public-house,  and 
shop  adjoining,  for  42501.,  "as  he  holds  the  same,"  for  twenty-eigh* 
years  from  Midsummer  next  ensuing,  at  the  annual  rent  therein  men- 
tioned, and  B.  agreed  to  accept  a  proper  assignment  of  the  said  leasee 
and  premises  as  above  described,  without  requiring  the  lessor's  title ; 
and,  upon  payment  of  the  said  sum  of  4250/.,  A.  agreed  to  execute  a* 
effectual  assignment  of  the  said  leases,  and  deliver  up  possession  of  all 
the  said  premises :  and  it  was  held  that  the  true  meaning  of  this  agree? 
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toent  was,  that  the  vendee  was  to  purchase  the  two  leases  without 
inquiring  into  the  title  of  the  lessor,  and  could  not  refuse  to  eomplete 
his  purchase  on  account  of  an  objection  to  that  title.]     Purvis  v.  Bayer 
is  confirmed  by  Souter  v.  Drake,  5  B.  &  Ad.  992  (E.  C.  L.  K.  vol.  27), 
where  it  is  distinctly  laid  down,  that,  in  every  contract  for  the  sale  of  an 
existing  lease,  there  is  an  implied  undertaking  by  the  seller  (if  the  con* 
trary  he  not  expressed)  to  make  out  the  lessor's  title  to  demise ;  and 
that,  mithout  showing  such  title,  the  seller  cannot  maintain  an  action 
at  law  against  the  buyer  for  refusing  to  complete  the  purchase.     The 
terms  of  the  instrument  in  Spratt  t>.  Jeffery  showed  that  both  parties 
^intended  to  waive  the  question  of  title.     Here,  if  the  defendants  r*q« 
had  paid  the  money,  they  would  have  been  entitled  to  recover  it  L 
back :  Grippe  v.  Beade,  6  T.  B.  606.     [Crbsswell,  J.— In  that  case 
die  defendant  had  not  that  which  he  professed  to  sell ;  and  the  purchaser 
Tas  evicted.     Here,  however,  the  plaintiff  had  the  patent.]     True ;  but 
it  was  worthless.     In  Morley  v.  Attenborough,  3  Exch.  500,  509,  f 
Parke,  B.,  says, — "  With  respect  to  executory  contracts  of  purchase  and 
sale,  where  the  subject  is  unascertained,  and  is  afterwards  to  be  eon* 
veyed,  it  would  probably  be  implied  that  both  parties  meant  that  a  good 
title  to  that  subject  should  be  transferred,  in  the  same  manner  as  H 
would  be  implied,  under  similar  circumstances,  that  a  merchantable 
article  was  to  be  supplied.     Unless  goods  which  the  party  could  enjoy 
is  bis  own,  and  make  full  use  of,  were  delivered,  the  contract  would 
not  be  performed.     The  purchaser  could  not  be  bound  to  accept  if  he  dis- 
covered the  defect  of  title  before  delivery,  and  if  he  did,  and  the  goods 
were  recovered  from  him,  he  would  not  be  bound  to  pay,  or,  having 
paid,  he  would  be  entitled  to  recover  back  the  price,  as  on  a  considera- 
tion which  had  failed."     Here,  the  object  of  the  contract  was,  the 
purchase  of  the  invention.     That  has  not  been  attained.     The  case 
differs,  therefore,  from  Haigh  t>.  Brooks,  where  the  defendant  got  all 
he  bargained  for,  and  all  that  the  plaintiff  professed  to  sell.     So  in 
Kintrea  v.  Perston,  all  that  the  plaintiff  intended  to  sell,  was,  the 
agreement     In  Hastie  v.  Couturier,  9  Exch.  102,  f  the  plaintiffs,  mer- 
chants at  Smyrna,  chartered  a  vessel  to  proceed  to  Salonica,  and  there 
baring  loaded  a  cargo  of  Indian  corn  to  proceed  to  a  safe  port  in  the 
united  kingdom.     The  plaintiffs  accordingly  shipped  at  Salonica  1180 
quarters  of  Indian  corn ;  and,  on  -the  22d  of  February,  1848,  the 
master  signed  a  bill  of  lading  making  the  corn  deliverable  "  to  order  of 
the  plaintiff*,  or  to  their  assigns,  he  or  they  paying  freight  as  per  r+an 
•charter-party."     The  plaintiffs  endorsed  the  bill  of  lading,  and  L 
sent  it  together  with  the  charter-party  to  B.,  their  London  agent,  with 
orders  to  sell  the  cargo  on  their  account ;  and  they  also,  through  B., 
insured  the  cargo  "  at  and  from  Salonica  to  the  port  of  discharge  i* 
the  united  kingdom,"  &c,  "corn  warranted  free  from  average,  unleaf 
general,  or  the  ship  be  stranded/'     On  the  1st  of  May,  1848,  B. 
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employed  the  defendants,  corn-factors  in  London,  to  sell  the  cargo,  an«f 
sent  them  the  bill  of  lading  endorsed,  the  charter-party,  and  policy  of 
insurance,  and  they  advanced  600/.  on  the  cargo.  The  custom  of  corn- 
factors  is,  to  sell  under  a  del  credere  commission,  and  when  so  selling 
not  to  mention  the  purchaser.  On  the  15th  of  May,  1848,  the  defend* 
ants  sold  the  cargo  to  C,  and  sent  him  a  bough t-note,  which  stated 
that  he  had  bought  of  them  "  1180  quarters  of  Salonica  Indian  corn  of 
fair  average  quality  when  shipped,  at  27a.  per  quarter,  free  on  board, 
and  including  freight  and  insurance  to  a  safe  port  in  the  united  king- 
dom :  payment  at  two  months  from  this  date,  upon  handing  over  shipping 
documents."  On  the  same  day,  the  defendants  wrote  to  B.  advising 
him  of  the  sale,  but  without  making  any  mention  of  the  purchaser,  or 
of  commission.  The  vessel  sailed  from  Salonica  on  the  23d  of  February, 
find,  having  met  with  tempestuous  whether,  the  cargo  became  so  heated 
and  fermented  that  the  vessel  was  obliged  to  put  into  Tunis  Bay,  where 
the  cargo,  having  been  surveyed,  was  found  to  be  unfit  to  be  carried 
further,  and,  on  the  24th  of  April,  it  was  sold.  On  the  28d  of  May,  0. 
gave  the  defendants  notice  that  he  repudiated  the  contract,  on  the 
ground  that  the  cargo  did  not  exist  at  the  time  of  the  sale  to  him.  In 
March,  1849,  C.  became  bankrupt.  The  plaintiffs  brought  an  action 
against  the  defendants  to  recover  the  price  of  the  cargo,  and  declared 
specially  on  a  del  credere  guarantee :  and  it  was  held  in  the  Exchequer 
Chamber, — reversing  the  judgment  of  the  Court  of  Exchequer, — that 
^opt-i  the  "contract  was  for  the  sale  of  a  cargo  supposed  to  exist  and 
J  capable  of  transfer  to  the  purchaser,  and  that,  inasmuch  as  it  had 
been  sold  to  other  persons  prior  to  the  time  of  the  contract,  the  plain* 
tiffs  could  not  recover.  And  that  decision  was  affirmed  by  the  House 
of  Lords:  see  Couturier  t>.  Hastie,  5  House  of  Lords  Cases,  678* 
[Cockburn,  C.  J. — That  case  would  be  more  to  the  purpose  if  this 
patent  had  been  repealed  before  the  making  of  the  contract.]  Strick- 
land v.  Turner,  7  Exch.  208,f  is  also  a  strong  authority  in  favour  of 
the  defendants.  There  E.  II.  L.,  who  resided  at  Sydney,  New  South 
Wales,  being  entitled  to  an  annuity  for  his  life,  assigned  it,  in  1847,  to 
certain  trustees,  to  dispose  of  it  for  his  benefit.  The  plaintiff  entered 
8  correspondence  by  letter  with  the  trustees,  upon  the  subject  of  the 
purchase,  and,  from  the  various  letters  which  passed  between  the 
parties,  it  appeared  that  the  terms  of  the  purchase  were  not  finally 
determined  upon  and  settled  until  the  28th  of  February,  1849.  Upon 
the  6th  of  that  month  the  annuitant  died.  The  purchase-money  was  paid 
by  the  plaintiff  in  ignorance  of  the  fact,  and  was  ultimately  received  by 
the  executrix  of  the  deceased :  it  was  held,  that,  as  at  the  time  of  the 
purchase  of  the  annuity  it  had  ceased  to  exist,  the  plaintiff  was  entitled ' 
to  recover  back  the  whole  of  the  purchase-money  from  the  executrix* 
oh  the  ground  that  the  money  had  been  paid  without  consideration* 
The  third  plea  affords  a  good  answer  to  the  plaintiff's  claim.    [WlL*> 
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LTAMS,  J. — It  is  pleaded  to  all  the  breaches.  How  do  you  apply  it  to 
the  first  breach  ?]  It  is  an  informal  traverse  of  that  breach.  At  all 
events,  it  6hows  a  new  substituted  contract  before  breach.  It  was 
perfectly  competent  to  the  parties  to  make  a  new  agreement :  Taylor  v. 
Hilary,  1  C.  M.  &  R.  741.f  [Williams,  J. — The  plea  seems  to  me  to 
be  perfectly  unintelligible.  How  can  the  200/.  be  "  the  balance  then 
payable"  of  the  2500/.  ?] 

Lu$hj  in  reply. — The  cases  cited  on  the  first  point,  have  no  r$oo 
application.     Cope  v.  Albinson,  8  Ezch.  185,t  was  the  case  of  a  *• 
mere  proposal,  which  never  ripened  into  a  contract,  and  therefore  no 
action  would  lie.     Milnes  v.  Gery,  14  Yes.  400,  was  a  contract  for  sale 
at  a  price  to  be  fixed  in  a  given  manner :  the  price,  which  was  the 
essence  of  the  contract,  was  never  ascertained.     Besides,  it  by  no  means 
follows  that  an  action  may  not  be  maintained  upon   an  agreement, 
although  a  court  of  equity  will  not  decree  specific  performance,  because 
the  price  is  not  ascertained.     Taylor  v.  Brewer,  1  M.  &  Selw.  290,  has 
no  analogy  whatever  to  this  case.     Every  debt  is  payable  at  the  time 
and  in  the  manner  the  parties  mutually  agree  upon.     The  meaning  of 
the  contract  here  evidently  is,  that  the  25002.  is  payable  presently,  in 
cash,  unless  the  parties  shall  otherwise  agree.     Assuming  that  the 
money  was  not  payable  at  the  plaintiff's  option,  the  second  breach, 
which  charges  a  refusal  to  enter  into  an   agreement  respecting  the 
manner  in  which  the  payment  was  to  be  made,  clearly  is  a  good  breach : 
it  throws  the  refusal  to  agree  entirely  upon  the  defendant.    [Cockburn, 
C.  J. — Suppose  the  parties  met,  and  could  not  agree  upon  the  manner 
of  payment,  what  is  to  happen?]     That   difficulty  affords  a  strong 
argument  to  show  that  the  parties  could  not  have  intended  the  agree- 
ment to  be  a  condition  precedent.    Everything  is  fixed  but  the  time  of 
payment.    Suppose  one  of  the  parties  died  or  became  insane  immediately 
after  the  execution  of  the  agreement,  would  the  defendants  get  the 
benefit  of  the  patent  without  paying  the  money  ?     The  last  breach,  at 
all  events,  stands  clear  of  the  objection  suggested  by  the  Lord  Chief 
Justice.     As  to  the  second  plea,  it  is  said  that  the  agreement  is  all 
executory.     As  regards  the  English  patent,  however,  it  amounts  to  an 
absolute  assignment  in  equity ;  and,  as  to  the  foreign  patents,  it  amounts 
to  an  agreement  to  assign  them  when  taken  out:  and,  consistently  with 
•that  plea,  the  defendants  may  have  had  the  full  benefit  of  the  r^oa. 
English  patent.     It  may  be  that  the  invention  is,  as  the  defend-  "■ 
ants  allege,  wholly  worthless,  and  yet  the  defendants  may  have  acquired 
large  profits  from  the  working  of  it.     There  is  no  allegation  of  fraud. 
The  recital  that  the  plaintiff  had  invented  a  method  for  the  prevention' 
of  boiler  explosions,  and  had  obtained  a  patent  for  the  use  of  the  same 
within  the  united  kingdom,  ip  the  language  of  both  parties  to  the 
agreement:  Bowman  v.  Taylor,  2  Ad.  &  E.  278  (E.  C.  L.  R.  vol.  2% 
4  Nev.  k  M.  264.    With  respect  to  the  last  plea,  it  is  difficult  to 
v.  8.,  vol.  n.- 
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imagine  what  it  means.  It  is  addressed  to  all  the  breaches ;  atad  as  to 
the  first  breach,  it  is  clearly  bad,  and  consequently  it  is  bad  altogether* 
[Gresswell,  J. — The  third  plea  is  manifestly  a  bad  one.] 

Gockburn,  G.  J. — There  was  a  case  partly  heard  a  few  days  ago, 
one  of  the  points  in  which  has  some  bearing  on  this  case.  It  may, 
therefore,  be  desirable  to  hear  that  case  out  before  we  dispose  of  this,  (a) 

Cur.  adv.  vult. 

Williams*  J.,  now  delivered  the  judgment  of  the  court. 

The  first  question  arising  on  this  record,  is,  whether  the  plea  to  the 
first  breach  is  good,  vis.  that,  when  the  action  was  commenced,  no 
agreement  had  been  made  as  to  the  manner  in  which  the  2500/.  should 
be  paid.  The  question  stands  thus : — 25001.  was  to  be  paid  on  an  event 
that  has  happened  (vis.  the  sale  of  a  moiety  of  the  patent)  in  such 
manner  as  might  be  agreed  on.  The  money  was  due :  if  any  particu* 
lar  mode  of  payment  was  agreed  on,  payment  in  that  mode  would  fulfil 
the    contract;    but,   if   no    mode  was    agreed   on,   there    is    muoh 


*4ft1  *8roun<*  f<>r  contending  that  the  money  then  due  must  be  paid 

J  the  law  directs  where  there  is  no  stipulation  for  agreement.  This 
question,  however,  only  involves  a  small  amount  of  costs ;  for,  we  are 
of  opinion  that  the  second  breach  is  good.  It  alleges  that  the  defend- 
ant^ although  a  reasonable  time  has  elapsed,  have  wholly  refused  to 
enter  into  any  agreement  respecting  the  manner  in  which  the  money 
was  to  be  paid.  The  time  for  payment  of  the  money  had  arrived.  If  the 
agreement  as  to  the  mode  of  payment  is  a  condition,  the  defendants, 
by  refusing  to  enter  into  any  agreement,  have  rendered  the  perform- 
ance of  it  impossible,  and  have  either  placed  the  plaintiff  in  the  same 
position  ae  if  there  had  been  no  condition,  or  have  become  liable  to  & 
claim  of  the  same  amount,  as  damages  for  wrongfully  refusing  to  agree* 
•  The  question  raised  by  the  demurrer  to  the  second  plea,— which  ki 
pleaded  to  all  the  breaches,  viz.  that  the  alleged  invention  was  wholly 
worthless  and  of  no  public  utility,  and  was  not  new  as  to  the  public  use 
thereof  in  England,  and  that  the  plaintiff  was  not  the  true  and  first 
inventor  thereof, — is  not  free  from  difficulty. 

With  regard  to  the  sale  of  ascertained  chattels,  it  has  been  held  thmt 
there  is  not  any  implied  warranty  of  either  title  or  quality,  unless  there 
ate  some  circumstances  beyond  the  mere  fact  of  a  sale,  from  which  it 
may  be  implied.  The  law  on  this  subject  was  fully  explained  by  Parke, 
&.,  in  giving  the  judgment  of  the  Court  of  Exchequer  in  Morley  *• 
Attenborough,  3  IJxcb.  500,  f  which,  as  far  as  title  is  concerned,  he  thus 
same  up, — "  From  the  authorities  in  our  law,  to  which  may  be  added 
the  opinion  of  the  late  Lord  Chief  Justice  Tindal  in  Ornafod  v.  Huth, 
14  M.  k  W.  651, f  it  would  seem  that  there  is  no  implied  warranty  of 
title  on  the  sale  of  goods ;  and  that,  if  there  be  no  fraud,  a  vendor  it 
sot  liable  for  a  bad  title,  unless  there  is  an  express  warranty  or  aa 

{«)  The  cue  alluded  to  wm  Smith  v.  Neaft*  fcoet,  p.  61. 
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eqniralent  to  it  by  declarations  or  conduct :  and  the  'question  in  r,  ,1 
each  case,  where  there  is  no  warranty  in  express  terms,  will  be,  L 
whether  there  are  such  circumstances  as  to  be  equivalent  to  such  a  war- 
ranty."    And  the  law  is  quite  as  firmly  established,  that,  on  the  sale  of 
a  known  ascertained  article  there  is  no  implied  warranty  of  its  quality ; 
Chanter  v.  Hopkins,  4  M.  &  W.  399. f    But  there  is  another  class  of 
cases  in  which  it  has  been  held  that  a  party  is  not  bound  to  accept  and 
pay  for  chattels,  unless  they  are  really  such  .as  the  vendor  professed  to 
sell,  and  the  vendee  intended  to  buy :  of  which  Young  t>.  Cole,  3  N.  C. 
724, 4  Scott,  489,  and  Gompertz  v.  Bartlett,  2  Ellis  &  B.  849  (£.  G.  L. 
B.  vol.  75),  are  strong  authorities.     In  the  latter  case,  Lord  Campbell 
says  it  is  precisely  as  if  a  bar  was  sold  as  gold,  but  was  in  fact  brass,  the 
vendor  being  innocent.     In  this  case,  the  thing  sold  was  ascertained, 
viz.  a  moiety  of  a  patent  granted  by  her  Majesty :  there  was  no  express 
warranty ;  and,  whether  it  be  said  that  the  question  raised  on  this  plea 
impeaches  the  plaintiff's  title  to  the  thing  sold,  or  its  quality,  no  war- 
ranty can  be  implied.     But,  did  the  plaintiff  profess  to  sell  and  the 
defendant  to  buy  a  good  and  indefeasible  patent  right?  or,  was  the 
contract  merely  to  place  the  defendant  in  the  same  situation  as  the 
plaintiff  was  in  with  reference  to  the  alleged  patent  ? — in  which  case, 
his  position  would  be  similar  to  that  of  the  plaintiff  in  Kintrea  v.  Per- 
ston,  1  Hurlst.  &  Norm.  357. f    The  plaintiff  professed  to  have  invented 
a  method  for  the  prevention  of  boiler  explosions.    It  is  not  alleged  that 
be  was  guilty  of  any  fraud.    He  must,  therefore,  have  been  an  inventor ; 
for,  if  he  was  not,  he  must  have  known  it,  and  would  have  been  guilty 
of  fraud  in  pretending  to  have  invented.     Whether  he  was  the  true  and 
first  inventor  within  the  meaning  of  the  statute  of  James,  is  another 
question.     The  first  material  allegation  in  the  plea  is,  that  the  alleged 
invention  was  wholly  worthless,  and  of  no  utility  to  the  public.     Now, 
that  was  a  matter  as  much  within  the  *knowledge  of  the  defend-  r^a 
ants  as  of  the  plaintiff.     The  next  allegation,  viz.  that  it  was  not  *- 
new  as  to  the  public  use  thereof  in  England,  and  that  the  plaintiff  was 
not  the  first  and  true  inventor,  was  also  a  matter  as  much  within  the 
knowledge  of  the  defendants  as  of  the  plaintiff.     They  had  the  same 
means  of  inquiring  into  the  fact,  and  of  learning  whether  it  had  been 
in  use,  or  the  invention  had  been  previously  made  known  in  England. 
Why,  therefore,  should  we  assume  that  the  plaintiff  meant  to  assert 
that  the  patent  was  indefeasible,  and  that  the  defendants  purchased  on 
that  understanding,  rather  than  that,  each  knowing  what  the  invention 
wis,  and  having  equal  means  of  ascertaining  its  value,  they  contracted 
for  the  patent  such  as  it  was,  each  acting  on  his  own  judgment  ?     We 
think  that  the  lattei  was  the  true  nature  of  the  contract,  and  that  there 
Vu  no  warranty  express  or  implied,  and  that  the  case  does  not  fall 
within  Young  *•  Cole  or  Gompertz  v.  Bartlett,  which  proceeded  on  the 
•omewhat  nice  distinction  before  pointed  out ;  nor  is  it  within  the  prip- 
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ciple  upon  which  the  case  of  Chanter  t>.  Leese,  4  M.  k  W.  295,  f  and  5 
M.  &  W.  698, |  was  decided ;  for,  there  the  plaintiff  contracted  that  the 
defendants  should  have  the  exclusive  right  to  sell  certain  things  for 
which  patents  had  been  obtained :  there  was  no  doubt  as  to  what  the 
parties  contracted  for ;  and  as  the  plaintiff,  if  one  of  the  patents  was 
invalid,  could  not  confer  the  privilege  which  he  agreed  to  confer,  and 
for  which  the  defendant  contracted  to  pay,  the  consideration  for  the 
defendants'  promise  failed,  and  (to  use  the  language  of  Lord  Abinger), 
the  whole  resting  in  contract,  and  nothing  having  been  done  under  it, 
the  contract  was  at  an  end.  Here,  the  plaintiff  was  capable  of  fulfill* 
ing  all  that  he  contracted  to  do ;  he  had  already  done  it  in  equity. 
The  defendants  might  have  had  all  that  they  contracted  to  receive,  and 
were  therefore  bound  to  pay. 

m .  „-  *On  these  grounds,  we  hold  that  the  plea  gives  no  answer  to 
-•  the  declaration.  The  last  plea  was  disposed  of  during  the  argu- 
ment. It  is  pleaded  to  all  the  breaches.  As  to  the  first,  it  cannot  be 
treated  as  a  traverse  of  the  breach,  and,  the  breach  being  admitted,  it 
{jives  no  answer. 

Judgment  accordingly. 


Field,  who  had  unsuccessfully  applied  for  leave  to  amend  at  the  time 
judgment  was  given,  on  the  17th  of  April  moved  for  leave  to  add  a 
plea  to  the  second  and  third  breaches,  traversing  the  requests  and 
breaches  therein  respectively  alleged.(a)  [Crowder,  J.— Having  taken 
your  chance  upon  the  issues  in  law,  you  now  wish  to  raise  issues  of  fact. 
Have  you  any  authority  for  that  ?]  It  is  submitted  that  it  is  warranted 
by  the  222d  section  of  the  15  &  16  Vict.  c.  76,  which  enacts  that  "  it 
shall  be  lawful  for  the  superior  courts  of  common  law,  and  every  judge 
thereof,  and  any  judge  sitting  at  Nisi  Prius,  at  all  times  to  amend  all 
defects  and  errors  in  any  proceeding  in  civil  causes,  whether  there  is 
anything  to  amend  by  or  not,  and  whether  the  defect  or  error  be  that 
of  the  party  applying  to  amend,  or  not ;  and  all  such  amendments  may 
be  made  with  or  without  costs,  and  upon  such  terms  as  to  the  court  or 
judge  may  seem  fit ;  and  all  such  amendments  as  may  be  necessary  for 
the  purpose  of  determining  in  the  existing  suit  the  real  question  in  con- 
♦Ail  troversy  between  the  parties  shall  be  *so  made."  There  are  issues 
*  of  fact  now  upon  the  record  which  must  be  tried.  [Cresswbll, 
J. — In  effect  you  want  to  deny  the  contract  declared  on.]  Not  so* 
[Gresswell,  J. — The  plaintiff  declares  on  an  absolute  agreement  to  pay 
him  2500i.in  a  manner  to  be  agreed  on.  Tou  want  to  set  up  a  condi- 
tional purchase.   That  is  a  denial  of  the  contract  stated  in  the  declaration.] 

(a)  A  previous  application  for  the  same  purpose  had  been  made  to  Coleridge,  J.,  at  Chambers,, 
and  referred  by  him  to  Cresswell,  J.,  before  whom  the  parties  attended  at  Kingston  on  the  20th 
of  Maroh,  when  the  learned  judge  refused  to  make  any  order,  saying  that  the  defendants  might' 
apply  to  the  Court.  . 
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The  written  contract  cannot  be  varied  or  controlled  by  the  facts  sought 
to  be  pleaded.  That  which  the  defendants  are  desirous  of  putting  in 
issue,  is,  something  which  has  happened  since  the  making  of  the  con- 
tract,— the  agreement  subsequently  come  to.  [Cockburn,  C.  J. — If 
there  are  any  circumstances  to  show  that  justice  requires  that  you 
should  be  allowed  to  put  a  new  defence  upon  the  record,  we  ought  at 
least  to  have  them  on  affidavit.] 

Affidavits  were  afterwards  (on  the  22d)  produced,  and  a  rule  nisi 
granted.     These  affidavits  stated,  in  substance,  that,  on  the  day  on 
which  the  agreement  was  signed,  viz.  on  the  30th  of  January,  1856, 
the  plaintiff  called  at  the  defendants'  office,  and  stated  that  he  was  in 
want  of  an  immediate  advance  of  money,  and  proposed  to  sell  them 
the  moiety  of  his  invention  for  25001. ;  that  the  deponent  (one  of  the 
defendants)  told  him,  that,  as  it  was  quite  uncertain  whether  the  inven- 
tion would  turn  out  well  or  not,  they  were  not  willing  to  pay  so  large  a 
sum  otherwise  than  out  of  the  profits,  but  that  they  had  no  objection  to 
the  plaintiff  being  the  first  person  remunerated  out  of  the  profits  (which 
all  parties  then  believed  were  likely  to  be  realized),  or  to  advance  a 
small  sum  to  meet  the  plaintiff's  present  necessities ;  that  the  plaintiff 
assented  to  this,  and  it  was  then  agreed  that  25002.  should  be  the  price, 
but  that  a  small  part  only,  the  amount  of  which  was  not  then  fixed, 
should  be  paid  in  cash,  and  the  balance  should  be  paid  out  of  the  pro- 
eeeds  of  the  invention,  less  the  costs  of  working  the  same ;  and  the 
memorandum  declared  upon  *was  prepared  upon  the  spot,  with  r+  - _ 
the  intention  of  expressing  such  agreement ;  that  on  the  9th  of  L 
February,  the  plaintiff  called  again  on  the  defendants,  and  they  then 
advanced  him  201.  on  account  of  the  sum  which  it  had  been  so  agreed 
should  be  paid  in  cash ;  and  on  the  19th  he  again  applied  for  a  further 
sum,  and  the  defendants  expressed  their  willingness  to  pay  him  the  fur- 
ther sum  of  2002.  down  as  the  balance  of  the  sum  which  they  had 
agreed  to  pay  in  that  manner,  but  they  declined  to  pay  any  more  of 
the  2500Z.  until  profits  had  been  realized  to  that  extent ;  and  the  plain- 
tiff then  expressly  assented,  and  the  defendants  thereupon  paid  him 
200/.  in  cash,  and  he  then  wrote  out  and  signed  a  receipt,  as  follows :— ^ 
"  London,  February  19th,  1856.     Received  of  Francis  Conder  &  Go. 
the  sum  of  2002.  as  the  balance  of  the  sum  agreed  to  be  paid  by  them 
to  me  for  the  transfer  of  my  patent  for  the  prevention  of  explosions  in 
steam-boilers,  previous  to  the  realization  of  any  profit  on  the  same. 
W.  K.  Uall :"  that  it  was  at  such  last-mentioned  interview  also  agreed 
that  the  foreign  patents  should  be  immediately  completed,  and  they 
were  so  completed  by  the  defendants ;  and,  in  the  month  of  July  fol- 
lowing, the  plaintiff  applied  to  the  defendants  for  an  advance  of  money 
to  enable  him  to  go  to  Paris  with  the  view  of  selling  the  French  patents, 
and  they  thereupon  advanced  him  251.  for  that  purpose,  and  he  there- 
apuu  signed  a  receipt,  as  follows :  "  London,  July  2d,  1856.    Received 
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of  Messrs.  Gonder  &  Co.  tfte  sum  of  25?.  for  expenses  attending  sale 
of  foreign  patents.  W.  K.  Hall :"  and  that  neither  at  such  time,  or  at 
any  other  time  than  the  said  19th  of  February,  1856,  did  the  plaintiff 
ever  apply  to  the  defendants  for  any  payment  on  account  of  the  2500?., 
nor  did  he  at  any  time,  except  as  above  stated,  ever  request  the  defend- 
ants, or  either  of  them,  to  make  any  agreement  or  arrangement  res- 
pecting the  manner  or  times  of  payment  of  the  2500/.,  nor  had  the 
*461  defendants,  or  either  of  them,  ever  refused  to  make  such  agree- 
J  ment  or  arrangement,  but,  on  the  contrary,  they  did,  on  the  said 
19th  of  February,  make  and  enter  into  such  agreement  and  arrange- 
ment as  aforesaid  for  the  purpose  of  carrying  out  the  first  agreement 
so  made  between  the  plaintiff  and  the  defendants  as  aforesaid. 

Lu$h,  on  a  subsequent  day  (May  5th),  showed  cause,  principally  upon 
an  affidavit  of  the  plaintiff,  alleging  that  the  2500?.  was  agreed  to  be 
paid  to  him  by  the  defendants,  without  any  regard  to  the  profits  of  the 
invention,  and  that  the  receipt  for  the  2002.  was  prepared  by  the 
defendants,  and  his  signature  thereto  obtained  by  fraud  and  coercion. 
The  learned  counsel  submitted  that  the  application  was  unconscientious 
and  merely  for  the  purpose  of  delay,  that  the  proposed  defence  was 
manifestly  in  contradiction  to  the  written  agreement,  and  that,  if  the 
defendants  had  originally  pleaded  as  now  proposed,  the  judgment  would 
probably  have  been  for  the  plaintiff  in  a  particular  in  which  it  now 
(somewhat  erroneously)  stood  entered  for  the  defendants,  viz.  as  to  the 
demurrer  to  the  first  plea.  [Ckesswell,  J. — The  court  intended  to 
give  judgment  for  the  defendants  on  that  issue.  The  rule  was  advisedly 
and  carefully  and  accurately  drawn  in  the  form  in  which  it  appears. 
Although  the  argument  for  the  plaintiff  on  that  issue  was  plausible,  the 
court  gave  judgment  against  it.  Cockburn,  C.  J. — There  being  issues 
of  fact  to  be  tried,  the  plaintiff  cannot  be  prejudiced  by  allowing  the 
proposed  traverses.  If  there  is  a  defence,  the  defendants  ought  not  in 
consequence  of  a  mere  slip  of  the  pleader  to  be  shut  out  from  it.] 

Field,  in  support  of  the  rule. — The  case  is  clearly  within  the  222d 
flection  of  the  Common  Law  Procedure  Act,  1852 :  and  there  can  be 

♦471  no  Just  reason  why  ^e  *defendants  should  be  deprived  of  the 
J  privilege  of  trying  the  case  before  a  jury  on  its  merits.  It  is 
contended  on  the  other  side  that  the  second  breach  is  good,  as  showing 
a  refusal  by  the  defendants  to  come  to  some  arrangement  as  to  the  mode 
of  payment.  The  agreement  of  the  19th  of  February  is  in  truth  the 
very  agreement  which  the  original  agreement  of  the  80th  of  January 
contemplated.  Cur.  adv.  vult. 

-  Willes,  J. — In  this  case  a  rule  was  obtained  by  Mr.  Field  calling 
upon  the  plaintiff  to  show  cause  why  the  defendants  should  not  have 
leave  to  add  a  plea  to  the  second  and  third  breaches,  traversing  the 
requests  and  breaches  therein  respectively  alleged.  Against  this  rule 
cause  was  shown  on  a  former  day  in  this  term,  when  the  court  took 


COMMON  BENCH  REPORTS     (2  J.  SCOTT.    N.  8.)  47 

time  to  look  into  the  affidavits.  At  the  request  of  the  Lord  Chief  Justice 
and  my  learned  Brothers,  I  have  done  so ;  and  I  now  proceed  to  give 
our  judgment. 

The  action  is  brought  for  the  breach  of  an  agreement  to  pay  25002. 

for  the  purchase  of  a  moiety  of  a  certain  patent.     By  that  agreement 

it  was  stipulated  that  the  defendants  should  pay  the  plaintiff  the  25002. 

««in  such  manner  as  should  be  mutually  agreed  on:"  and,  after  the 

usual  averments,  the  declaration  sets  out  three  breaches,— firat,  that, 

although  a  reasonable  time  had  elapsed,  and  the  defendants  had  been 

requested,  they  refused  to  pay  the  25002.  or  any  part  thereof,-— secondly, 

that,  although  a  reasonable  time  had  elapsed,  and  the  defendants  had 

been  requested,  they  refused  to  enter  into  or  make  any  agreement  or 

mramgemient  frith  the  plaintiff  respecting  the  manner  in  which  the  25002. 

tfotU  be  paid,— thirdly,  that,  although  a  reasonable  time  had  elapsed, 

and  the  defendants  had  been  requested,  they  refused  to  fi*  upon  er 

agree  with  the  plaintiff  respecting  the  time  or  times  at  which  the  2500L, 

er  any  portion  or  instalment  thereof,  should  be  paid.     To  that  r^4ft 

^declaration  the  defendants  pleaded  several  pleas,  the  one  mainly  ** 

relied  on  being,  "  that  the  said  invention  was  wholly  worthless  and  of  no 

public  utility  or  advantage  whatever,  and  was  not  new  as  to  the  public 

use  thereof  in  England,  and  that  the  plaintiff  was  not  the  true  and  first 

invenl  or  thereof. ' '   Upon  the  validity  of  that  plea  there  was  an  argument, 

which  resulted  in  a  judgment  for  the  plaintiff.     The  pleas  were  dated  the 

27th  of  November,  1856 :  and  it  appears  from  the  affidavits  filed  in  answer 

to  this  rule,  that  repeated  applications  had  been  made  as  well  by  the 

plaintiff  as  by  his  attorney  for  payment  of  the  money ;  and  that  the 

defendants  did  not  on  those  occasions  object  that  no  mode  of  payment 

had  been  mutually  agreed  on,  but  insisted  that  the  plaintiff  was  not 

entitled  to  reoever  at  all.     It  seems,  then,  that  the  defendants  would 

not  at  that  time  have  agreed  on  any  mode  of  payment :  and  it  is  clear 

that  the  plea  which  is  now  sought  to  be  added  is  an  after-thought. 

Still,  if  it  were  a  plea  which  eould  in  any  manner  avail  the  defendants, 

aad  the  plaintiff  eould  sustain  no  detriment  by  its  being  put  upon  the 

record,  it  ought  to  be  now  allowed.     Upon  consideration,  we  think  that 

en  neither  ground  ought  the  proposed  plea  to  be  allowed.     If  it  had 

been  pleaded  in  November  last,  the  plaintiff  might  have  discontinued, 

aad  might  have  called  upon  the  defendants  then  to  agree  as  to  the 

manner  of  payment,  and  might  have  brought  a  fresh  action  and  gone  to 

trial  at  onee.     It  is  plain,  therefore,  that  the  plea  is  in  the  nature  of  a 

dilatory  plea,  and  puts  the  plaintiff  in  a  worse  position  thsn  he  would 

hate  been  in,     Then,  would  it  be  any  advantage  to  the  defendants  to 

have  this  plea  upon  the  record?     Clearly  not.     They  state  iu  their 

affidavit  that  they  never  agreed  to  pay  the  25002.  absolutely  and  at  all 

events,  but  only  out  of  the  net  profits  to  be  derived  from  the  patent. 

That  is  not  consistent  with  the  terms  of  the  written  agreement.    If, 
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therefore,  they  were  allowed  to  add  the  plea,  they  could  not  raise  upon 
*4Q1  **  *^e  P°*n*  °^  *'aw-they  propose  to  rely  upon.    We  therefore  think 
J  the  rule  should  be  discharged,  and  that  the  plaintiff's  costs  should 
be  costs  in  the  cause.  Rule  discharged  accordingly. 


The  issues  of  fact  came  on  for  trial  at  the  sittings  at  Westminster 
after  Easter  Term,  when  a  general  verdict  was  found  for  the  plaintiff. 

The  defendants  having  brought  a  writ  of  error  herein, — the  grounds 
of  error  stated  in  the  memorandum  filed  with  the  masters  pursuant  to 
the  149th  section  of  the  Common  Law  Procedure  Act,  1852,  15  &  16 
Vict.  c.  76,  being,  "  that  the  declaration  discloses  no  undertaking  on 
the  defendants'  part  either  express  or  to  be  inferred,  to  make  any 
agreement  or  arrangement  as  to  the  manner  or  as  to  the  time  of  pay- 
ment of  the  said  sum  of  25002. ;  and  also  that  it  is  not  alleged  that  the 
agreement  or  arrangement  which  they  were  requested  to  make  was  a 
reasonable  one  either  as  respects  the  manner  or  as  respects  the  time  of 
payment," — 

Lmhy  on  the  27th  of  May,  obtained  a  rule  calling  upon  the  defend- 
ants  to  show  cause  why  the  plaintiff  should  not  be  at  liberty  to  issue 
execution,  notwithstanding  the  proceedings  in  error,  the  errors  assigned 
being  frivolous.  He  referred  to  the  150th  section,  which  provides,  that, 
"  if  the  grounds  of  error  shall  appear  to  be  frivolous,  the  court  or  a 
judge  upon  summons  may  order  execution  to  issue."  [Cockburn,  C. 
J. — I  think  we  can  hardly  say  that  the  grounds  of  error  assigned  are 
frivolous,  where  the  case  has  been  fully  argued,  and  the  court  below  has 
taken  time  to  consider  its  judgment.  Willes,  J. — The  material 
*"Oi  4ue8ti°n  which  was  before  the  court  upon  the  demurrers,  *viz« 
J  that  arising  upon  the  alleged  invalidity  of  the  patent,  is  finally 
disposed  of  by  the  verdict.] 

KnowleSy  Q.  C,  and  Field,  on  the  3d  of  June,  showed  cause. — The 
right  to  bring  a  writ  of  error  is  one  which  the  courts  have  always  been 
very  slow  to  interfere  with.  The  agreement  here  declared  upon  is  a 
very  peculiar  one.  And,  after  the  court  has  thought  fit  to  take  time 
to  consider  its  judgment,  it  can  hardly  be  said  that  the  matter  is  so 
plain  and  clear  that  so  large  a  sum  as  2500/.  should  be  handed  over  to 
a  foreigner,  without  giving  the  defendants  an  opportunity  of  taking  the 
opinion  of  a  court  of  error.  In  Gardner  v.  Williams,  3  Dowl.  P.  G.  7%, 
Parke,  B.,  upon  an  occasion  similar  to  this,  observes, — "  How  can  we 
say  that  an  objection  is  frivolous  upon  which  the  court  granted  a  rule 
nisi  ?  A  party  is  entitled  to  a  writ  of  error  ex  debito  justitiae ;  and, 
unless  the  causes  of  error  are  clearly  frivolous,  we  cannot  interfere/' 
There,  after  a  verdict  for  the  plaintiff  in  an  action  for  slander,  the 
defendant  obtained  a  rule  nisi  for  arresting  the  judgment  on  two  grounds, 
but  the  court  afterwards  discharged  the  rule  without  hearing  the  counsel 
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against  it.  The  defendant  then  brought  a  writ  of  error,  suggesting  the 
same  grounds :  and  it  was  held  that  these  grounds  could  not  be  con- 
sidered as  frivolous  within  the  meaning  of  the  rule  of  Hilary  Term,  4 
W.  4,  r.  9, — which  was  in  terms  the  same  as  the  150th  section  of  the 
Common  Law  Procedure  Act,  1852.  [Cresswell,  J. — I  must  protest 
against  that  case  being  considered  as  an  authority.]  The  plaintiff  will 
sustain  no  prejudice,  the  error  day  being  so  near  at  hand, — June  the 
18th.  [Lu$h  observed  that  it  would  be  too  late  to  set  the  case  down 
for  argument  for  that  day.  Willes,  J. — That  is  a  mistake.  Under 
die  Common  Law  Procedure  Act,  1852,  s.  155,  and  the  68th  rule  of 
Hilary  Term,  1853,  the  case  may  *be  set  down  four  days  before  ■.„,-- 
the  actual  day  of  argument :  this  was  so  decided  in  the  Exchequer  *■ 
Chamber  in  Parr  v.  Jewell,  16  C.  B.  684,  700  (E.  C.  L.  R.  vol.  81).(a)] 
The  defendants  are  willing  to  afford  every  facility  in  expediting  the 
argument.  [Cockbdrn,  C.  J. — The  bona  fides  of  the  defendants  may 
be  very  properly  tested  by  their  bringing  the  money  into  court.]  They 
have  already  given  bail  which  are  perfectly  unexceptionable. 

Luihj  in  support  of  the  rule. — The  state  of  the  record  is  very  dif- 
ferent now  from  what  it  was  when  the  demurrers  were  before  the  court. 
There  was  then  a  plea  upon  the  record,  that  th<"  alleged  invention  was 
worthless  and  not  new,  and  that  the  plaintiff  was  not  the  true  and  first 
inventor.     That  plea  is  now  virtually  off  the  record,  no  evidence  having 
been  offered  at  the  trial  in  support  of  it.     There  was  also  a  plea  alleg- 
ing, that,  before  the  time  for  performing  the  agreement,  and  before 
breach,  an  agreement  was  come  to  between  the  parties,  under  which 
the  plaintiff  received  2002.  in  full  satisfaction  of  all  claims  and  demands 
of  the  plaintiff  upon  the  defendants  in  respect  of  the  said  agreement, 
until  some  profit  should  have  been  realized  to  the  defendants  from  the 
invention.     That  was  found  to  be  untrue  in  point  of  fact.     The  atten- 
tion of  the  court  upon  the  argument  was  mainly  addressed  to  the  second 
plea.    When  the  statute  provides,  that,  if  the  grounds  of  error  shall 
tppear  to  be  frivolous,  the  court  or  a  judge  upon  summons  may  order 
execution  to  issue,  the  intention  evidently  was,  that  the  court  or  judge 
should  exercise  some  judgment  on  the  matter.     If  the  errors  assigned 
tre  manifestly  not  arguable,  they  are  within  the  meaning  of  the  statute 
frivolous.     No  argument  has  been  or  could  be  suggested  upon  either  of 
the  grounds    assigned    here.     [Cocrburn,   C.    J. — I    think    it   is 
•hardly  justifiable  to  argue  the  case  over  again  before  us.]     If  the  r+ra 
defendants  were  not  bound  to  enter  into  an  agreement  to  pay  the  L 
money,  they  were  bound  absolutely  to  pay  it  without  agreement. 

Cockbdrn,  C.  J. — I  am  of  opinion  that  this  rule  must  be  discharged, 
not  on  the  ground  of  any  doubt  I  entertain  as  to  the  propriety  of  the 
judgment  pronounced  by  the  court  on  the  former  occasion,  but  on  the 

(«)  And  no  Kernot  v.  Pittis,  17  Jurist,  932. 
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ground  that  it  is  the  undoubted  right  of  the  suitors  of  this  court  agaiast 
whom  judgment  has  been  given,  to  take  the  opinion  of  a  court  of  error. 
Such  being  the  undoubted  right  of  the  suitor,  I  think  we  ought  to  be 
extremely  cautious  in  interfering  with  it.  And,  unless  we  see  that  a 
writ  of  error  has  been  brought  upon  grounds  which  are  clearly  frivo- 
lous, and  altogether  incapable  of  being  sustained  upon  argument,  we 
are  bound  not  to  exercise  the  power  which  the  statute  gives  us.  In  the 
present  case,  although  I  entertain  no  doubt  as  to  the  correctness  of  the 
judgment  which  is  called  in  question,  still  I  cannot  say  that  the  matter 
is  not  open  to  argument :  and,  as  it  is  stated  on  affidavit  that  the  writ 
of  error  is  brought,  not  for  the  purpose  of  delay,  but  bona  fide  mud 
under  the  advice  of  counsel,  it  is  not  a  case  for  the  exercise  of  our 
discretion. 

Crbsswbll,  J,-*-The  plaintiffs  in  error  must  undertake  to  argue  the 
ease,  if  possible,  on  the  error  day  after  this  term. 
The  rest  of  the  court  concurring, 

Rule  discharged, — "  the  defendants  (the  plaintiffs  in  error)  by 
their  counsel  hereby  undertaking  to  do  all  in  their  power  to 
expedite  the  argument  of  the  errors  assigned  between  the 
said  parties." 

^o,      *The  case  came  on  for  argument  in  the  Exchequer  Chamber  on 
J  the  18th  of  June,  before  Lord  Campbell,  C.  J.,  Lord  Chief  Baron 
Pollock,  Coleridge,  J.,  Erie,  J.,  Crompton,  J.,  and  Bramwell,  B. 

WhcUeley,  Q.  C.  (with  whom  was  Field),  for  the  plaintiffs  in  error. — 
The  declaration  discloses  no  undertaking  on  the  part  of  the  defendants 
to  enter  into  any  agreement  as  to  the  manner  or  the  time  of  payment 
of  the  2500/.,  or  to  pay  that  sum  at  all  events.  The  true  effect  of  thai 
Stipulation  in  the  contract,  is,  that,  the  defendants  will  pay  the  25002. 
in  the  event  of  a  subsequent  agreement  being  come  to  for  its  payment 
and  for  the  time  and  manner  of  paying  it.  [Lord  Campbbll,  C.  J.— - 
Is  it  not  an  agreement  that  they  will  agree  as  to  the  manner  of  pay- 
ment?] Not  absolutely.  Until  the  mutual  agreement  is  come  to, 
nothing  is  payable.  [Lord  Campbbll,  C.  J. — One  of  the  breaches 
assigned,  is,  the  refusal  to  enter  into  an  agreement.  The  plaintiff 
would  \e  entitled  to  recover  so  much  as  the  jury  may  think  he  ought  to 
receive  by  reason  of  the  second  agreement  not  having  been  made.] 
Suppose  the  parties  had  met  for  the  purpose  of  endeavouring  to  come 
to  some  arrangement  as  to  the  manner  and  time  of  payment,  but  were 
unable  to  agree,  by  reason  of  the  one  requiring  present  payment  mad 
the  other  a  postponed  payment,  what  is  to  happen  T  [Lord  Campbbll, 
C  J. — In  that  case  there  would  be  a  breaoh  of  the  agreement.  Poir 
MCK,  C.  B.< — Suppose  this  had  been  the  case  of  the  sale  of  goods  to 
be  delivered  immediately,  with  a  stipulation  for  payment  in  a  manner 
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to  be  agreed  upon  on  a  future  day,  and  the  purchaser  refused  to  cone 
to  any  agreement,— when  would  the  money  be  payable  ?]    In  a  reason- 
able time  probably.    [Crompton,  J. — In  the  case  put  by  the  Lord 
Chief  Baron,  the  contract  is  broken  by  the  refusal  to  agree  as  to  the 
mode  of  payment,  and   the  money  becomes   payable   immediately.] 
•Then,  there  is  a  plea  that  the  patent  was  void.    [Lord  Camp-  r+tiA 
bill,  C.  J. — We  had  that  matter  discussed  recently  in  the  Court  *- 
of  Queen's  Bench,  where  we  held  such  a  plea  bad,  the  defendant  having 
had  what  he  contracted  for :  Gompertz  t>.  Bartlett,  2  Ellis  k  B.  849 
(E.  C.  L.  R.  vol.  75).    Coleridge,  J.,  referred  to  Chanter  v.  Leese,  4 
M.  k  W.  295,f  5  M.  &  W.  698.f]    The  plaintiff  professes  to  sell  a  valid 
patent.     [Lord  Campbell,  C.  J. — No.     There  is  no  warranty.     If 
you  could  have  shown  fraud,  that  would  have  been  another  matter. 
Bramwell,  B. — Suppose  the  defendants  had  worked  the  patent  for 
fourteen  years,  and  then  discovered  it  to  be  invalid,  setting  aside  the 
difficulty  as  to  the  statute  of  frauds,  could  they  recover  back  the  money 
they  had   paid  for  it?]    No:    that  would  be  unreasonable.     [Lord 
Campbell,  C.  J. — To  make  anything  of  this  point,  there  must  have 
been  either  a  warranty  or  fraud.     No  fraud  is  alleged ;  and  there  is  no 
warranty  as  to  the  quality  of  the  thing  contracted  for.]     Supposing  the 
money  to  have  been  paid,  and  the  invention  to  turn  out  not  to  be  new, 
the  money  would  be  recoverable  back  as  upon  a  failure  of  consideration. 
[Lord  Campbell,  C.  J. — Not  in  the  absence  of  a  warranty.]    A  man 
is  not  bound  to  accept  and  pay  for  chattels  which  are  not  what  the 
seller  professed  to  sell  and  the  buyer  intended  to  buy :  Young  v.  Cole, 
8  N.  C.  724,  4  Scott,  489.     [Lord  Campbell,  C.  J.— There  the  plain- 
tiff professed  to  sell  Guatemala  bonds,  whereas  what  he  delivered  were 
not  genuine  Guatemala  bonds.     That  was  like  the  case  of  the  forged 
bill,(a)  or  the  scarlet  cuttings. (A)]     The  party  there  did  not  get  the 
thing  he  contracted  for.    So,  here,  a  patent  is  not  a  patent  at  all  unless 
it  confers  an  exclusive  privilege ;  which  a  void  patent  cannot  do.     [Lord 
Campbell,  0.  J.— The  thing  contracted  for  here  was  a  real  patent 
*under  the  Great  Seal,  although,  by  reason  of  circumstances  not  r<l-- 
within  the  knowledge  of  either  party  at  the  time  of  the  contract,  *- 
it  might  ultimately  prove  valueless.]     If  the  court  are  prepared  to  hold, 
that,  under  this  contract,  the  defendants  were  bound  to  accept  a  patent 
for  an  invention  which  was  wholly  worthless  and  not  new,  there  is  an 
end  of  the  argument.     [Erle,  J. — Many  a  patent  for  an  old  and  worth- 
ies invention  (so  to  speak)  has  been  upheld  by  the  aid  of  a  skilful 
advocate.] 
Mcmtagu*  Smith9  Q.  C,  ooutrfr,  was  not  called  upon. 
Lord  Campbell,  C.  J.— Mr.  Whateley  has  urged  all  that  could  be 

(a)  Jonei  v.  Ryde,  5  Taunt.  488,  1  March.  157. 

(b)  Bridge  v.  W»in,  1  Stark.  N.  P.  0.  604. 
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urged  upon  both  points.    We  are  all  of  opinion  that  the  judgment  of 
the  Court  of  Common  Pleas  was  right,  and  should  be  affirmed. 

Judgment  affirmed.(a) 

(a)  The  defendants  afterwards  brought  a  writ  of  error  returnable  in  parliament :  and,  npti 
application  to  a  judge  at  Chambers,  an  order  was  made  for  payment  into  court  of  the  amount  of 
the  damages  and  costs,  and  for  its  payment  out  to  the  plaintiff  upon  his  giving  security  to  tat 
satisfaction  of  the  master  for  the  restitution  of  tho  money  in  the  event  of  the  judgment  being 
reversed  by  the  House  of  Lords. 


Upon  sale  of  a  chattel  a  warranty  of  9  Barbour  Sup.  Ct.  619  ;  Presbary  ?. 
title  is  implied:  Dorsey  v.  Jackman,  Morris,  18  Missouri,  165. 
1  Serg.  &  R.  42;  Defreese  v.  Trumper,  Though  the  general  rule  is  that  the 
1  Johns.  174  ;  Heerman  v.  Vernoy,  6  vendor  of  a  chattel  impliedly  warrants 
Johns.  5  ;  Reed  v.  Barber,  3  Cowen,  the  title,  yet  when  the  chattel  is  not  in 
272;  Ricks  v.  Dillahunty ,8  Porter,  133;  the  vendor's  possession  this  rule  does 
Chancellor  v.  Wiggins,  4  B.Monroe,  201;  not  prevail.  In  such  case  the  party 
Trigg  v.  Fans,  5  Humph.  344 ;  Charl-  buys  at  his  peril,  unless  there  be  an 
ton  v.  Lay,  Ibid.  496;  Oookin  v.  Qra~  express  warranty:  Edick  v.  Crim,  10 
ham,  Ibid.  480 ;  Dresser  v.  Ainsworth,   Barbour  Sup.  Ct.  445 ;  Lackey  r  Ston- 

der,  2  Carter,  373. 
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The  declaration  stated  that  the  defendant,  as  executor  of  one  J.,  was  accustomed  and  liable  to 
pay  over  under  her  will  to  one  A.  certain  rents  and  money*  received  by  him  under  the  will  to 
the  nse  of  A.,  and  that,  in  consideration  that  the  plaintiff  would  advance  moneys  to  A.,  the 
defendant  promised  to  repay  her  any  such  sums  as  she  might  so  advance,  from  and  out  of  the 
first  money  which  he  (the  defendant)  should  receive  on  account  of  A.,  to  wit,  out  of  the  fint 
moneys  to  be  by  him  thereafter  received  on  account  of  the  aforesaid  rents  and  moneys,  as  tod 
when  he  should  receive  the  same:  Averment,  that  plaintiff  afterwards  advanced  to  A.  moneys 
in  the  whole  amounting  to  681.  8*.,  and  A.  thereupon  gave  her  nn  authority  to  receive  the 
amount  from  the  defendant;  that  the  defendant  afterwards  received  20L  on  account  of  ihe  said 
rents  and  moneys,  and  paid  the  same  to  the  plaintiff,  but  afterwards,  and  before  he  received 
any  more,  purchased  A.'s  interest  in  the  said  rents  and  moneys,  and  took  an  aerignraest 
thereof,  and  thereby  disabled  himself  from  performing  his  contract  with  the  plaintiff,  and  had 
ever  since  received  the  rents  and  moneys  in  his  own  right. 

Plea,  that,  at  the  time  of  the  purchase  of  A/*  inierest.  the  defendant  had  no  notice  or  knowledge 
that  the  plaintiff  had  advanced  A.  more  than  the  20/.  so  paid  by  him  to  the  plaintiff,  <>r  that 
A.  had  given  the  plaintiff  an  authority  to  receive  any  further  sum  : — 

Held,  that  the  plea  was  a  sufficient  answer  to  the  declaration ;  for,  that  the  defendant's  promise 
did  not  attach  until  the  authority  was  given,  and  A.,  by  parting  with  his  interest,  deprived 
himself  of  the  power  to  give  srsh  authority. 

The  first  count  of  tbe  declaration  stated  that  the  defendant,  before 
and  at  the  time  of  the  making  of  the  promise  thereinafter  in  that  count 
mentioned,  was  the  executor  of  the  last  will  and  testament  of  one  Mrs. 
Jenkins,  deceased,  and,  as  such  executor,  under  and  by  virtue  of  the 
provisions  of  the  said  will,  had  been  and  was  accustomed  and  liable  to 
pay  over  to  one  Thomas  Adams  certain  rents  and  moneys  received  and 
to  be  received  by  the  defendant  under  the  said  will  for  the  use  and 
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behoof  of  the  said  Thomas  Adams ;  and  thereupon,  in  consideration 
that  the  plaintiff  would  lend  and  advance  to  the  said  Thomas  Adams 
moneys  of  her  the  plaintiff,  he  the  defendant  promised  the  plaintiff, 
upon  the  said  Thomas  Adams  giving  the  plaintiff  an  authority  to  receive 
the  amount  from  the  defendant,  to  repay  to  the  plaintiff  any  such  sums 
as  she  the  plaintiff  might  so  lend  and  advance,  from  and  out  of  the  first 
money  which  he  the  defendant  should  receive  on  account  of  the  eaid 
Thomas  Adams,  to  wit,  from  and  out  of  the  first  moneys  to  be  by  him 
thereafter  received  on  account  of  the  aforesaid  *rents  and  moneys,  ■-„,-,- 
as  and  when  he  should  receive  the  same,  and  to  hold  himself  res-  ■- 
ponsible  to  the  plaintiff  for  the  same:  Averment,  that  the  plaintiff, 
confiding  in  the  said  promise  and  undertaking  of  the  defendant,  did 
afterwards  lend  and  advance  to  the  said  Thomas  Adams  divers  large 
sums  of  money,  in  the  whole  amounting,  to  wit,  to  58/.  8*. ;  and  the 
said  Thomas  Adams  did  thereupon  give  to  the  plaintiff  an  authority  to 
receive  the  said  amount  from  the  defendant,  who  then  had  due  notice 
of  the  premises :  and  the  defendant  afterwards  received,  on  account  of 
the  said  rents  and  moneys,  20/.,  and  paid  the  same  to  the  plaintiff;  but 
afterwards,  and  before  he  received  any  further  portion  of  the  said  rents 
and  moneys,  the  defendant  purchased  of  the  said  Thomas  Adams  all 
his  interest  of  and  in  the  said  rents  and  moneys,  and  took  an  assign- 
ment of  the  same  from  the  said  Thomas  Adams,  and  thereby  disabled 
himself  from  performing  his  said  contract  with  the  plaintiff  according 
to  the  said  terms  thereof,  and  had  ever  since  received  as  they  became 
doe  the  said  rents  and  moneys  in  his  own  right,  and  the  plaintiff  had 
never  yet  been  paid  the  residue  of  the  said  sum  of  582.  8«.,  or  any  part 
thereof,  out  of  the  said  rents  and  moneys,  or  otherwise. 

Fourth  plea, — that,  at  the  time  of  the  said  alleged  purchase  by  and 
conveyance  to  him  of  the  said  interest  of  the  said  Thomas  Adams  of 
and  in  the  said  rents  and  moneys,  he  had  not  due  notice  and  did  not 
know  that  the  plaintiff  had  advanced  to  the  said  Thomas  Adams  any 
further  or  other  sum  than  the  said  sum  of  20Z.  so  paid  by  the  defendant 
to  the  plaintiff  as  aforesaid,  or  that  the  said  Thomas  Adams  had  given 
to  the  plaintiff  an  authority  to  receive  any  such  further  or  other  sum ; 
and  that  the  said  Thomas  Adams  had  not  then  given  to  the  plaintiff  any 
such  authority. 

The  plaintiff  demurred  to  the  fourth  plea, — one  ground  of  demurrer 
stated  in  the  margin  being,  "  that,  as  the  ^defendant's  contract  r#-ft 
was  absolute,  he  was  not  discharged  or  excused  on  account  of  want  *• 
of  notice  by  or  to  him  of  the  facts  mentioned  in  the  plea." 

The  defendant  joined  in  demurrer ;  and  the  case  was  argued  in  Hilary 
Term  last,  before  Cockburn,  C.  J.,  Cresswell,  J.,  and  Williams,  J. 

Sollj  in  support  of  the  demurrer.(a) — The  proper  construction  of  the 

(•}  The  pointt  narked  for  argument  on  the  part  of  the  plaintiff,  were, — 

"Pint,  that,  u  the  first  eount  of  the  declaration  discloses  an  absolute  contract  on  the  defend- 
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_  i 

otatract  declared  on,  is,  not  that  the  defendant  contracted  to  repay 
the  advances  oat  of  money  received  on  account  of  Adams, — these  being 
mere  words  of  description :  bat  it  imports  an  absolute  undertaking  to 
repay  the  advances  out  of  moneys  to  be  received  for  rents  under  tbo 
iriU.  The  defendant,  by  purchasing  Adams's  interest,  has  put  it  out  of 
his  power  to  perform  his  contract.  [Cresswell,  J. — The  declaration 
charges  that  the  defendant  promised  to  repay  to  the  plaintiff  the 
advances  made  by  her  to  Adams,  out  of  moneys  to  be  received  by  him 
on  account  of  Adams,  that  money  was  advanced  upon  the  faith  of  that 
*Wl  P™11"86)  &n(*  that  the  'defendant  repaid  the  plaintiff  20Z.,  bat 

-*  afterwards,  and  before  he  received  any  further  portion  of  the  rents 
and  moneys,  by  purchasing  Adams's  interest  therein,  disabled  himself 
from  performing  his  contract  with  the  plaintiff.  To  this  the  defendant 
pleads,  that,  at  the  time  of  the  purchase,  he  had  no  notice  or  knowledge 
that  the  plaintiff  had  advanced  Adams  more  than  201.,  or  that  Adam* 
had  given  her  an  authority  to  receive  more.  If  the  defendant  had  had 
such  notice,  in  all  probability  he  would  not  have  purchased  on  the  same 
terms.  The  equity  of  the  case  is  against  the  plaintiff,  whatever  the 
strict  law  may  be.  Cockburn,  C.  J.— Does  the  defendant  by  having 
purchased  Adams's  interest,  cease  to  receive  the  moneys  «  on  account 
of  Adams  ?"]  Even  if  the  contract  means  that  the  advances  are  to  be 
repaid  out  of  moneys  to  be  received  "  on  account  of  Adams,"  the  effect 
would  be,  that,  upon  an  authority  being  given  by  Adams,  there  was  an 
equitable  assignment  of  his  interest,  and  a  contract  at  law  to  carry  out 
that  equitable  assignment.  In  the  notes  in  2  White  &  Tudor's  Leading 
Cases,  575  (to  Row  v.  Dawson,  1  Ves.  sen.  331,  and  Ryall  t>.  Rolls,  1  Yes. 
sen.  348),  it  is  said :  « In  equity,  an  order  given  by  a  debtor  to  his 
creditor  upon  a  third  person,  having  funds  of  the  debtor,  to  pay  the 
creditor  out  of  such  funds,  is  a  binding  equitable  assignment  of  so  much 
money.  Nor  is  it  necessary,  as  it  would  appear  by  some  of  the  decisions 
at  law,  that  the  party  receiving  the  order  should,  in  some  way,  enter 
into  a  contract:  Burn  v.  Carvalho,  4  Mylne  k  Cr.  702,  708."  In 
M'Gowan  v.  Smith,  26  Law  Journ.  Gh.  8,  A.  owed  B.  money  upon  a 
contract :  the  money  was  payable  by  instalments :  B.  gave  an  order 
upon  A.  for  payuent  of  a  portion  of  such  money  to  C. :  A.,  at  the 
request  in  writing  of  B.,  made  two  payments  under  the  order  to  C,  bvt 
refused  to  be  personally  bound  by  the  terms  of  it :  B.  became  insolvent, 
fgQ..  and  8>tne  money  was  still  due  to  G.  *under  the  order :  G.  filed  a 

J  bjll  against  A.  and  the  assignees  of  B.  for  an  account  and  pay* 

ant's  part  to  repay  the  plaintiff's  advances  to  Thomas  Adams,  oat  of  moneys  to  be  received  by 
Bin  on  account  of  Thomas  Adams,  the  defendant  was  not  entitled  to  notioe  of  such  advances,  or 
discharged  or  exensed  from  payment  for  want  of  such  notice : 

"  Secondly,  that  the  defendant  conld  and  might  and  ought  to  have  ascertained  for  himself 
whether  the  authority  in  the  fourth  plea  mentioned  was  or  was  not  given  : 

"  Thirdly,  that  it  was  consistent  with  the  plea  demurred  to  that  an  authority  might  bare  beta 
given  to  the  plaintiff  to  receive  the  whole  amount  advanced  by  him  from  the  defendant  in  general 
i9  and  that  a  fresh  authority  was  not  necessary  in  respect  of  each  instalment  of  the  advances." 
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bent:  and  it  was  held  that  the  order  operated  as  an  equitable  assign* 

ment,  and  that  C.  was  entitled  to  an  account  of  the  money  then  doe 

uader  it,  without  regard  to  any  payments  made  by  A*     [Williams,  J. 

— You  need  not  have  recourse  to  the  doctrine  of  equitable  assignment 

here;  for)  there  is  a  statement  of  consideration, — that  the  advances 

were  made  at  the  request  of  the  defendant.]     The  defendant  cannot  be 

permitted  by  his  own  act  to  put  it  out  of  his  power  to  perform  his 

contract.     [Cockburn,  G.  J. — His  obligation  remains  as  if  he  were  still 

the  recipient  of  the  money  on  account  of  Adams.     He  still  receives  the 

money  under  the  will ;  and  Adams  is  still  entitled,  except  in  so  far  as  he 

ktg  parted  with  his  rights  to  the  defendant.]     When  the  defendant 

purchased  Adams's  interest,  he  ceased  to  receive  the  moneys  payable 

mder  the  will  on  Adams's  account,  and  received  them  in  his  own  right* 

The  declaration  does  not  state  how  much  he  has  received ;  but  so  much 

as  he  has  received  he  was  bound  to  pay  over  to  the  plaintiff.     Suppose 

the  purchaser  of  Adams's  interest  had  been  a  third  person ;  the  defendant, 

though  he  would  still  receive  the  rents  under  the  will,  would  receive 

them  on  account  of  the  purchaser,  and  not  on  account  of  Adams. 

[Cresswbll,  J. — A  creditor  proves  a  debt  in  bankruptcy,  and  assigns 

his  interest  in  the  dividends:  the  assignees  would  pay  the  dividends  on 

account  of  the  creditor;   and  the  recipient  would  receive  them  on 

account  of  the  creditor.]    Not  in  equity,  after  notice  of  the  assignment. 

[Cresswbll,  J. — We  are  here  dealing  with  legal  rights.]   Assuming  that 

the  defendant  did  receive  the  money  on  account  of  Adams,  the  declaration 

efficiently  alleges  that  he  so  received  it.     Whatever  construction,  there* 

fore,  the  court  puts  upon  the  contract,  the  declaration  is  good.     Then  as 

to  the  plea.  '  [Williams,  J. — How  do  you  get  over  the  averment  in  the 

plea  that  *  Adams  did  not  give  the  plaintiff  an  authority  to  receive  p^. 

money  beyond  the  20/.  ?]     The  contract  is  an  absolute  one,  to  re-  L 

pay  the  money  advanced  on  Adams  giving  an  authority ;  and  by  his  own 

act  the  defendant  has  incapacitated  himself  from  performing  it.     The 

defendant  could  not  either  at  law  or  in  equity  discharge  himself  from 

that  obligation :  Calvert  v.  Gordon,  7  B.  &  C.  809  (E.  C.  L.  R.  vol.  14), 

1 M.  4  R.  497  ;  Gordon  v.  Calvert,  4  Russ.  581, 1  Sim*  258.    In  Ford 

*  Tiley,  6   B.  &  C.  825  (E.  C.  L.  R.  vol.  18),  by  agreement,  A. 

stipulated  that  he  would,  as  soon  as  he  should  become  possessed  of  a 

certain  public-bouse,  execute  a  lease  thereof  to  B.  from  the  21st  of 

December,  1855,  for  fourteen  or  twenty-one  years.     At  the  time  of 

Biking  the  agreement,  the  house  was  upon  lease,  which  would  not  expire 

till  Midsummer,  1827 ;  the  legal  estate  being  in  trustees,  first,  to  pay 

debts,  and  then  to  pay  an  annuity,  and  subject  thereto,  to  the  use  of  A. 

if  be  attained   twenty-four.     In  June,  1825,  after  A.  had  attained 

twenty-four,  but  before  the  outstanding  lease  had  expired,  he  and  the 

frwtees  had  joined  in  a  lease  to  C.  for  twenty-three  years.     It  was 

held  that  A.  having  thereby  put  it  out  of  his  power,  so  long  as  the  latter 
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lease  of  1825  subsisted,  to  grant  any  lease  to  B.,  had  committed  a  breach 
of  his  agreement,  and  was  liable  to  an  action  for  such  breach,  although 
the  first  lease  had  not  expired.  So,  in  Lovelock  v.  Franklyn,  8  Q.  B. 
871  (E.  G.  L.  R.  vol.  55),  the  plaintiff  declared  upon  a  contract  by  the 
defendant,  then  holding  land  for  a  term  of  years,  to  assign  all  his 
interest  to  the  plaintiff,  on  payment  by  the  plaintiff,  within  seven  years 
from  a  day  named,  of  140Z.,  assigning  for  breach,  that,  before  the  seven 
years  had  expired,  the  defendant  assigned  all  his  interest  to  a  stranger: 
and  it  was  held,  on  special  demurrer,  that  the  breach  as  laid  was  a 
good  ground  of  action,  the  defendant  having  incapacitated  himself  from 
performing  the  contract,  if  called  on.  [Williams,  J. — Upon  looking 
more  closely  at  the  plea,  I  find  it  is  not  a  traverse  of  the  allegation  id 
*fi21  *^e  declaration :  it  merely  states  that  Adams  *had  not  then, — that 

■■  is,  at  the  time  of  the  purchase  of  his  interest,(a) — given  the  plaintiff 
an  authority  to  receive  the  money.  Cockburn,  C.  J. — The  plaintiff 
must  show  that  the  contract  into  which  the  defendant  entered,  was  one 
of  indefinite  duration, — an  undertaking  on  his  part  to  repay  advances, 
whenever  made,  on  her  obtaining  an  authority  from  Adams.]  It  is 
submitted  that  the  defendant  has  bound  himself  to  repay  any  advances 
out  of  each  money  he  should  first  receive  after  the  authority  given.  It 
is  like  a  continuing  guarantee  for  advances  to  be  made.  [Williams,  J. 
—The  defendant  pleads  that  he  had  no  notice  of  any  further  advance. 
What  right  would  he  have  to  withhold  the  money  from  Adams,  if  there 
had  been  no  assignment  ?]  Having  undertaken  to  repay  the  plaintiff's 
advances,  he  was  bound  to  ascertain  whether  or  not  any  authority  had 
been  given.  The  effect  of  the  contract  was,  to  preclude  Adam*,  in 
equity,  from  dealing  with'  his  interest  without  giving  notice  to  the 
plaintiff  of  his  intention  so  to  do.  The  plea,  therefore,  clearly  is  no 
answer  to  the  declaration. 

Prideaux  (with  whom  was  Bylesy  Serjt.),  contri.(J) — It  cannot  be 
permitted  to  the  plaintiff,  when  one  construction  of  his  declaration  fails 
him,  to  turn  round  and  rely  upon  a  totally  different  one,— especially 
^o-i  since  duplicity  is  no  longer  a  ground  of  demurrer.     The  contract 

J  ^declared  upon,  was  to  repay,  not  all  moneys  that  might  be 
advanced,  but  all  such  moneys  as  the  defendant  might  receive  on  account 
of  Adams,  and  be  authorised  by  him  to  pay  over  to  the  plaintiff.  There 
is  nothing  upon  the  face  of  the  declaration  to  show  that  the  two  events 
upon  which  the  defendant's  liability  to  pay  over  the  money  depends 
have  happened.     The  promise,  it  is  submitted,  was  conditional  upon  the 

(a)  Cress  well,  J.,  so  ■tales,  p.  59. 

(6)  The  points  marked  fur  argument  on  the  part  of  the  defendant,  were,— 

«  First,  that  the  plea  is  good ;— secondly,  that  the  declaration  is  bad  j— thirdly,  that  tfat  pM*' 
tiff  has  no  cause  of  action  against  the  defendant  by  reason  of  the  purchase  by  the  defendant  of 
Um  interest  of  Adams,  or  otherwise,  under  the  circumstances  in  the  declaration  mentioned;  and 
that  the  declaration  does  not  disclose  any  breach  of  contract  or  other  cause  of  action  against  tbf 
defendant" 

Qmetre,  what  information  these  points  give  as  to  the  matters  intended  to  be  argued  f 
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defendant's  receiying  the  rents  on  account  of  Adamsy  and  receiving  an 
authority  from  him  to  pay  them  over.  The  case  in  principle  very  much 
resembles  that  of  Beswick  v.  Swindells,  8  Ad.  &  E.  868  (E.  C.  L.  R. 
vol.  30),  5  H.  t  M.  878.  There,  by  the  condition  of  a  bond  for. 
payment  of  4002.,  it  was  recited  that  the  obligor  was  about  to  marry  E. 
E.,  linen-draper,  and  thereby  to  become  possessed  of  a  stock  in  trade, 
now  hers,  and  that  in  consideration  thereof  it  was  agreed  that  he  should 
execute  a  bond  to  the  obligee  to  pay  the  children  of  E.  E.  by  her  late 
husband  3002.  within  twelve  months  next  after  E.  E.'s  death,  in  the  event 
thereinafter  specified :  and  the  condition  therefore  was,  that,  if  S.  (the 
obligor)  shall  within  twelve  months  next  after  the  decease  of  E.  E.,  pay 
to  her  child  or  children,  &c,  3002.,  "  if  upon  an  account  of  the  stock  in 
trade  and  effects  in  the  linen-drapery  business,  if  then  carried  on  by  the 
said  S.,"  the  same  "  shall  amount  to  the  sum  of  4002.,  but,  in  case,  upon 
&ach  account  to  be  taken  as  aforesaid,  the  said  stock  in  trade  and  effects 
shall  amount  to  less  than  that  sum,  then,  if  the  said  S."  shall  pay  to 
the  child  or  children,  &c,  1202.  within  twelve  months  next  after  the 
decease  of  E.  E.,  the  said  obligation  shall  be  void,  &c.  Plea,  that  E.  E. 
died,  and  that,  before  her  death,  and  ever  since,  S.  had  ceased  to  carry 
on  the  business,  and  that  he  had  not  at  or  since  the  time  of  her  death 
any  stock  in  trade,  &o.  Replication,  that,  at  the  end  of  twelve  months 
from  E.  E.'s  decease,  there  were,  and  still  are,  children  of  E.  E.  by 
her  late  husband  living :  It  was  held,  on  demurrer,  that,  as  *the  rt(*A 
recited  agreement  was,  to  pay  in  the  event  after  specified,  and  the  *■ 
condition  was,  to  pay  3002.  or  1202.  according  to  an  account  to  be  taken 
of  the  business,  if  then  carried  on,  the  obligor  might  discharge  himself 
by  pleading  that  he  had  discontinued  the  business.  If  the  argument 
on  the  other  side  be  tenable,  the  defendant  would  equally  have  been 
liable  to  repay  the  moneys  advanced  by  the  plaintiff,  if  the  assignment 
of  Adams's  interest  under  the  will  had  been  made  to  a  third  person. 
Ford  v.  Tiley  and  Lovelock  t>.  Franklyn  have  no  application :  the 
contracts  there  were  unconditional,  in  the  one  case  to  grant  a  lease,  in 
the  other  to  assign ;  and  the  defendant  was  to  be  liable  to  a  penalty  if 
he  did  anything  to  disable  himself  from  performing  his  engagement. 
Besides,  there  fraud  was  suggested.  Then,  whatever  the  construction 
of  the  declaration,  the  fourth  plea  is  a  good  answer  to  it.  The  promise 
i*i  to  pay  a  certain  amount  upon  receiving  an  authority  so  to  do.  The 
record  shows  that  the  money  was  advanced,  the  authority  given,  and 
the  amount  paid.  It  clearly  could  not  be  a  continuing  authority.  The 
declaration  speaks  of  one  amount  and  one  authority  ;  and  the  plea  shows 
that  that  authority  has  been  given  and  acted  upon  ;  and  the  plea  alleges 
that  the  defendant  had  no  notice  that  more  was  due. 

Roll,  in  reply. — The  contract  clearly  contemplates  the  payment  of 
more  than  one  sum ;  when  it  speaks  of  money  to  be  received  under  the 
iriU,  it  uses  the  singular  number ;  when  of  payments  to  be  made,,  the 
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plural.  The  defendant  was  to  pay  upon  the  authority  being  obtained, 
not  upon  his  having  notice  of  it.  [Williams,  J. — You  cannot  treat 
it  as  an  original  assignment  of  the  fund  by  Adams.  If  you  could* 
your  argument  would  be  very  much  fortified.  Cockburn,  C.  J. — The 
defendant  in  effect  says,  <<  As  to  the  first  transaction,  I  aeted  upon  the 
,,£-..  authority.  You  make  a  second  advance,  and  give  me  no  *notioe 
-*  of  your  having  done  so :  and  I,  in  ignoranoe  of  that  state  of  things, 
purchase  Adams's  interest."]  Having  entered  into  this  engagement,  it 
was  incumbent  on  the  defendant,  before  be  did  anything  to  prevent  him 
from  carrying  out  the  contract,  to  inquire  whether  or  not  further  moneys 
bad  been  advanced.  Beswick  v.  Swindells,  3  Ad.  &  E.  868  (E.  G.  L. 
B.  vol.  80),  5  N.  &  M.  878,  is  clearly  distinguishable.  The  engagement 
to  pay  the  3002.  or  the  1202.  was  conditional  upon  the  trade  being 
carried  at  the  wife's  death.  On  the  other  hand,  Ford  t>.  Tiley  and 
Lovelace  t>.  Franklyn  are  distinct  authorities  to  show,  that,  assuming 
this  to  be  in  the  nature  of  a  continuing  guarantee,  there  was  an  implied 
contract  on  the  part  of  the  defendant  not  to  do  anything  to  prevent 
himself  from  performing  it. 

Cockburn,  C.  J. — (addressing  HM.) — How  do  you  propose  that  we 
should  deal  with  the  declaration  ?  If  you  do  not  mean  to  stand  npoa 
the  fact  of  the  defendant's  having  incapacitated  himself  from  performing 
his  contract,  the  declaration  is  in  so  uncertain  a  shape  that  the  defend  - 
ant  ought  not  to  be  called  upon  to  answer  it. 

Holl  asked  time  to  consider  whether  or  not  be  would  apply  for  lenvo 
to  amend ;  but,  on  a  subsequent  day  (January  23d),  he  intimated  that 
he  would  stand  by  his  declaration.  Cur.  adv.  vult. 

Williams,  J.,  now  delivered  the  judgment  of  the  court. 

In  this  case, — which  was  argued  before  the  Lord  Chief  Justice,  my 
Brother  Cresswell,  and  myself,  the  court  is  ef  opinion  that  the  defend- 
ant is  entitled  to  judgment. 

The  declaration  is,  in  substance,  that  the  defendant,  as  executor  of 
Mrs.  Jenkins,  was  liable  to  pay  over  to  one  T.  Adams  certain  rents 
*fifil  rece*ved  &nd  to  be  received  *by  the  defendant  under  the  will  of 
-*  Jenkins  to  the  use  of  T.  Adams,  and  that,  in  consideration  that 
the  plaintiff  would  lend  money  to  Adams,  he,  the  defendant,  promised 
that,  on  Adams  giving  authority  to  the  plaintiff  to  receive  it,  he  would 
pay  to  her  the  money  advanced  to  Adams,  out  of  the  first  moneys 
received  on  his  account ;  that  the  plaintiff  lent  Adams  582.  8s. ;  that 
Adams  gave  the  plaintiff  an  authority  to  receive  it  from  the  defendant, 
who  had  due  notice ;  that  the  defendant  afterwards  received  202.  on 
account  of  Adams,  and  paid  it  over  to. the  plaintiff,  but,  before  he 
received  any  more,  bought  Adams's  interest,  and  so  disabled  himself 
from  performing  his  contract,  and  afterwards  received  the  rente  on  his 
own  account,  and  never  paid  the  plaintiff  the  residue  of  the  £82.  8*. 

The  promise  to  pay  to  the  plaintiff  the  money  advanced  by  her  to- 
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Adams  was,  therefore,  subject  to  two  conditions, — first,  that  the  defend* 
ant  should  receive  money  on  Adams's  account, — secondly,  that  Adams 
should  give  an  authority  for  the  defendant  to  pay  it  to  her. 

Then,  the  plea  states,  that,  before  the  defendant  purchased,  he  had 
no  notice  or  knowledge  that  the  plaintiff  had  advanced  more  than  20/.; 
and  that  Adams  had  not  then  given  the  plaintiff  an  authority  to  receive 
more  than  that  sum. 

The  plaintiff's  counsel  contended  that  the  defendant  was  liable, 
because  he  had  disabled  himself  from  fulfilling  his  contract.  But  that 
Beems  to  be  founded  on  a  fallacy.  This  contract  was  not,  to  repay  all 
that  should  at  any  time  be  advanced ;  but,  all  that  the  defendant  should 
receive  and  be  authorized  to  pay  over :  and  that  he  fulfilled.  As  he  had 
not  notice  of  any  further  advance,  he  cannot  be  said  to  have  purchased 
in  fraud  of  his  contract.  He  had  fulfilled  the  only  contract  that  had 
then  attached ;  and  Adams,  by  giving  a  further  authority  after  he  had 
parted  with  his  interest,  acted  in  fraud  of  *his  contract  to  sell.  r^fi7 
The  defendant's  promise  did  not  attach  until  the  authority  was  *- 
given ;  and  Adams,  by  selling,  deprived  himself  of  the  power  to  give 
such  authority.  If  the  plaintiff  was  defrauded,  it  was  by  Adams,  and 
not  by  the  defendant. 

We  are,  therefore,  of  opinion  that  the  plea  is  a  sufficient  answer  to 
the  declaration,  and  that  our  judgment  must  be  for  the  defendant. 

Judgment  for  the  defendant. 


SMITH  v.  NEALE.    Feb.  20. 

A  written  proposal,  containing  the  terms  of  a  proposed  contract,  signed  by  the  defendant,  and 
asseoted  to  by  the  plaintiff  by  word  of  month,  it  a  infflcient  agreement  within  the  4th  taction 
•f  the  statute  of  frauds. 

As  agreement  whereby  all  that  is  to  be  done  by  the  plaintiff  constituting  one  entire  consideration 
for  the  defendant's  promise,  is  capable  of  being  performed  within  a  year,  and  no  part  of  what 
the  plain tfff  is  to  do  constituting  sncb  consideration  is  intended  to  be  postponed  until  after  the 
expiration  of  the  year,  is  not  within  the  4th  seetion  of  the  statute  of  frauds,  notwithstanding 
t&«  performance  on  the  part  of  the  defendant  is  or  may  be  extended  beyond  that  period. 

h  •&  action  for  the  breach  of  an  agreement  to  make  the  necessary  periodical  payments  for 
*tawp-d*ty  to  keep  alire  a  patent  which  bad  been  assigned  to  the  defendant : — Held,  that 
"bod  concessit,"  in  the  absence  of  any  fraud,  or  of  any  warranty  that  the  alleged  inrentron 
*t*  new  or  was  a  manufacture  within  the  statute  of  James,  puts  in  issue  merely  the  faet  of 
Her  Majesty  baring  granted  the  patent,  and  not  its  ralidity. 

This  was  an  action  for  an  alleged  breach  of  contract. 

The  declaration  stated  that  the  plaintiff  was  the  first  and  true  inventor 
^  a  certain  new  manufacture,  that  is  to  say,  certain  "  improvements  in 
the  manufacture  of  toys,  models,  and  other  like  articles  of  ornament  or 
utility ;"  and  thereupon,  theretofore,  to  wit,  on  the  5th  of  March,  1858, 
Her  MajestjftQueen  Victoria,  by  letters  patent  under  the  great  seal/ 
i&d  dated  themy  and  year  last  aforesaid,  granted  the  plaintiff  the  sole 
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privilege  to  make,  use,  exercise,  and  vend  the  said  invention  within 
the  united  kingdom  of  Great  Britain  and  Ireland,  the  Channel  Islands, 
^g.  and  the  Isle  of  Man,  for  the  term  of  'fourteen  years  from  the  said 

-*  5th  day  of  March,  1853,  subject,  amongst  the  other  usual  condi- 
tions, to  the  condition  that  the  same  should  be  void,  and  the  powers 
and  privileges  thereby  granted  should  cease  and  determine,  at  the 
expiration  of  three  years  and  seven  years  respectively  from  the  date 
thereof,  unless  there  should  be  paid  before  the  expiration  of  the  said 
three  years  and  seven  years  respectively  the  stamp-duties  in  the  schedule 
to  the  statute  in  such  case  made  annexed  expressed  to  be  payable  before 
the  expiration  of  the  third  year  and  the  seventh  year  respectively,  and 
such  letters  patent,  or  a  duplicate  thereof,  should  be  stamped  with 
proper  stamps  showing  the  payment  of  such  respective  stamp-duties, 
and  should  when  stamped  be  produced,  before  the  expiration  of  such 
three  years  and  seven  years  respectively,  at  the  office  of  the  commis- 
sioners of  patents  for  inventions:  That  afterwards,  and  before  the 
expiration  of  three  years  from  the  date  of  the  said  letters  patent,  to 
wit,  on  the  21st  of  June,  1855  (the  stamp-duty  payable  before  the 
expiration  of  the  said  three  years  not  having  been  paid),  it  was  agreed 
by  and  between  the*  plaintiff  and  the  defendant,  that  the  said  letters 
patent  should  be  conveyed  to  the  defendant  and  any  friend  of  the 
plaintiff,  in  trust  for  a  society  (in  which  the  defendant  was  interested) 
called  "  The  Ladies'  Guild,"  subject  to  the  following  conditions, — that 
the  plaintiff  should  receive  5  per  cent,  on  the  selling  price  of  all  articles 
sold,  in  which  her  patent  was  employed,  payable  quarterly ;  that  the 
defendant  should  provide  for  the  next  payment  on  the  said  patent,  that 
is  to  say,  for  the  said  stamp-duty  payable  before  the  expiration  of  the 
said  three  years  from  the  date  of  the  said  patent ;  that,  if  the  payments 
made  to  the  plaintiff  were  not  equal  to  50Z.  in  the  first  year,  and  75/. 
in  every  subsequent  year,  the  plaintiff  should  have  the  right,  on  giving 
one  month's  notice,  and  repaying  any  payments  made  to  keep  up  the 
*ftQl  Patent>  to  reclaim  it,  unless  the  'deficiency  in  the  year  was  made 

J  up  within  the  month  ;  and  that,  in  the  event  of  the  Guild  not  being 
carried  on,  the  patent  should  revert  to  the  plaintiff,  subject  to  the 
repayment  of  moneys  paid  to  keep  it  up :  That  afterwards,  and  before 
the  time  for  preparing  the  said  conveyance  had  elapsed,  the  plaintiff 
and  defendant  agreed  that  the  said  conveyance  should  be  made  to  the 
defendant  and  Henry  Dirks  upon  the  said  trusts,  and  that  such  convey- 
ance should  be  prepared  by  the  defendant:  That  all  conditions  necessary, 
matters,  and  things  on  the  plaintiff's  part  to  entitle  her  to  sue  the 
defendant  in  respect  of  the  breaches  thereinafter  mentioned,  were  per- 
formed and  happened ;  yet,  by  the  default  of  the  defendant,  no  such 
conveyance  was  prepared  or  executed,  nor  were  the  said  letters  patent 
conveyed  to  the  defendant  and  the  said  Henry  Dirks  or  any  other 
person  according  to  the  said  agreement,  or  otherwise ;  and  the  defendant 


COMMON  BENCH  REPORTS.    (2  J.  SCOTT.    N.  S.)  69 

neglected  and  refused  to  prepare  any  such  conveyance,  and  exonerated 
and  prevented  the  plaintiff  from  executing  the  same,  although  a  reason- 
able time  in  that  behalf  had  elapsed  before  the  suit ;  nor  did  the  defend- 
ant provide  for  the  next  payment  on  the  said  patent,  but  neglected  and 
refused  to  do  so,  although  the  time  for  providing  for  and  making  such 
payment  had  elapsed  before  the  suit ;  whereby  the  powers  and  privileges 
granted  by  the  said  letters  patent  ceased  and  determined  at  the  expira- 
tion of  three  years  from  the  date  thereof,  and  the  plaintiff  was  deprived 
of  divers  profits  which  she  might  and  otherwise  would  have  made,  had 
the  said  letters  patent  continued  in  force,  she  having  up  to  the  expira- 
tion of  the  said  three  years  fulfilled  all  other  conditions  in  the  said 
letters  patent  up  to  that  time  to  be  fulfilled :  And  the  plaintiff  claimed 
600/. 

The  defendant  pleaded, — first,  that  he  did  not  agree  as  in  the  declara- 
tion was  mentioned. 

Secondly,  that  after  the  making  of  the  said  ^first-mentioned  ,.,-q 
agreement,  and  before  any  breach  thereof,  in  the  year  1855,  the  L 
aaid  agreement  in  the  declaration  first  mentioned  was  rescinded  and 
abandoned  by  the  mutual  consent  of  the  plaintiff  and  the  defendant, 
and  the  plaintiff  then  absolved  and  exonerated  the  defendant  from  his 
said  promises,  and  the  performance  of  the  same. 

Thirdly,  as  to  so  much  of  the  declaration  as  related  to  the  first-men- 
tioned agreement,  and  the  breaches. thereof,  that  the  agreement  and 
promise  in  the  declaration  first  mentioned  was  made  subject  to  the  con- 
dition mutually  agreed  upon  between  the  said  parties,  that  the  said 
agreement  should  determine,  and  that  the  said  letters  patent  should 
revert  to  the  plaintiff,  and  that  the  plaintiff  should  forthwith,  on  demand, 
pay  to  the  defendant  all  moneys  which  might  have  been  at  any  time 
paid  by  the  defendant  for  the  purpose  of  keeping  up  the  patent,  in  the 
erent  of  the  said  society  called  «  The  Ladies'  Guild"  not  being  carried 
on;  that,  before  the  said  next  payment  on  the  said  letters  patent  had 
become  due  and  payable,  that  is  to  say,  before  the  expiration  of  threo 
years  from  the  date  of  the  said  letters  patent,  and  before  any  breach 
of  the  first-mentioned  agreement  by  the  defendant,  it  had  become 
impossible  to  carry  on  the  said  society  called  "  The  Ladies'  Guild,"  and 
the  said  society  called  "  The  Ladies  Guild"  had  ceased  to  be  carried  on 
within  the  meaning  of  the  said  agreement, — of  all  which  the  plaintiff 
before  the  expiration  of  the  said  period  of  three  years  from  the  date 
of  the  said  letters  patent  had  notice. 

Fourthly,  as  to  so  much  of  iho  declaration  as  related  to  the  said  first- 
mentioned  agreement,  and  the  breaches  thereof,  that  the  plaintiff  was 
not  the  first  and  true  inventor  of  the  said  manufacture  as  in  the  said 
declaration  is  mentioned ;  by  reason  whereof  the  said  letters  patent  in 
the  declaration  mentioned  were  at  the  time  of  the  making  of  the  said 
alleged  agreement  null  and  void. 
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^711      *Fifthly,  as  to  so  much  of  the  declaration  as  related  to  the 

J  said  first-mentioned  agreement,  and  the  breaches  thereof,  that  Her 
said  Majesty  did  not  by  her  said  supposed  letters  patent  in  the  declara- 
tion mentioned,  grant  to  the  plaintiff  the  sole  privilege  to  make,  use, 
exercise,  and  vend  the  said  invention  within  the  United  Kingdom  of 
Great  Britain  and  Ireland,  the  Channel  Islands,  and  the  Isle  of  Man, 
as  in  the  declaration  was  alleged. 

Sixthly,  as  to  so  much  of  the  declaration  as  related  to  the  first-men- 
tioned agreement,  and  the  breaches  thereof,  that  the  plaintiff  had  net 
fulfilled  all  the  conditions  in  the  said  letters  patent  until  the  expiration 
thereof  as  in  the  declaration  mentioned,  in  this,  that  the  said  letters 
patent  were  made  by  Her  said  Majesty  subject  to  a  condition  that  the 
plaintiff  by  an  instrument  in  writing  under  her  hand  and  seal  should 
particularly  describe  and  ascertain  the  nature  of  the  said  invention  and 
in  what  manner  the  same  was  to  be  performed,  and  cause  the  same  te 
be  filed  in  the  great  seal  patent  office  within  six  calendar  months  next 
and  immediately  after  the  date  of  the  said  letters  patent ;  and  that  the 
plaintiff  did  not  within  six  calendar  months  next  and  immediately  after 
the  date  of  the  said  letters  patent  in  the  declaration  mentioned  cause 
any  instrument  in  writing  under  the  hand  and  seal  of  the  plaintiff  par* 
ticularly  describing  and  ascertaining  the  nature  of  the  said  invention 
and  in  what  manner  the  same  was  to  be  performed,  to  be  filed  in  the 
said  great  seal  patent  office ;  whereby  and  by  reason  whereof  the  said 
letters  patent,  and  all  liberties  and  advantages  whatsoever  thereby 
granted,  had  utterly  ceased,  determined,  and  become  void  before  the 
making  of  the  said  agreement  in  the  declaration  first-mentioned* 

The  plaintiff  joined  issue  upon  each  of  these  pleas. 

The  cause  was  tried  before  Willes,  J.,  at  the  sittings  in  London  after 
last  Trinity  Term.  The  facts  which  appeared  in  evidence  were  as  fol- 
*721  *0W8 : — "^e  defendant,  a  ^gentleman  of  fortune,  who  from  bene* 
J  volent  motives  took  an  active  part  in  the  management  of  a  chari- 
table institution  called  "The  Ladies'  Guild,"  the  object  of  which  was 
the  employment  of  females  in  suitable  works,  entered  into  a  negotiation 
with  the  plaintiff,  who  had  in  1853  obtained  a  patent  for  "  improve- 
ments in  the  manufacture  of  toys,  models,  and  other  like  articles  of 
ornament  or  utility,"  for  the  use  of  her  patent  in  promoting  the  objects 
of  the  institution  ;  and,  on  the  21st  of  June,  1855,  in  answer  to  a  pro- 
posal on  her  part  to  sell  him  the  patent,  he  wrote  to  the  plaintiff,  as 
follows  :— 

"  I  regret  that  the  pecuniary  position  in  which  I  find  myself  must 
prevent  my  accepting  the  proposals  contained  in  your  letter,  though 
probably  not  more  than  you  might  fairly  expect  to  obtain  as  the  pur- 
chase of  your  patent.  The  fact  is,  that  I  have  spent  so  large  a  sum,— 
upwards  of  5000 J,, — in  the  effort  (hitherto  unsuccessful)  to  make  the 
Guild  a  Belf-supporting  institution,  and  have  lost  so  much  money  i 
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afar  efforts  of  &  somewhat  similar  nature,  in  which  I  embarked*  I  fear, 
with  more  seal  than  prudence,  that  I  am  obliggl  at  present  to  exercise 
great  caution  in  the  conduct  of  the  business,  lest  I  should  lose*  for 
want  of  funds,  the  chances  of  success,  still  uncertain,  which  appear  at 
length  to  be  opening  before,  me.  One  of  these  chances  consists  in  the 
sale  of  toys,  &a,  manufactured  under  your  patent:  and  I  venture  under 
the  circumstances  to  appeal  to  the  interest  you  have  always  exhibited 
in  the  application  of  your  invention  for  the  promotion  of  industrial  edu- 
cation, as  a  motive  which  may  induce  you  to  entertain,  for  the  sake  of 
helping  to  support  an  institution  by  which  these  purposes  may  be  car- 
ried out,  proposals  which  you  might  not  be  disposed  to  entertain  if  they 
were  made  by  persons  who  had  their  own  interest  only  in  view.  These 
proposals  are  as  follows : — First,  that  the  patent  should  be  conveyed  to 
myself  and  any  friend  of  yours,  in  trust  for  The  Ladies'  *Gnild,  __^ 
subject  to  the  following  conditions, — Secondly,  that  you  shall  L 
receive  5  per  cent,  on  the  selling  price  of  all  articles  sold,  in  which 
your  patent  is  employed,  payable  quarterly, — Thirdly,  that  I  ehouU 
prwridefvr  the  next  payment  on  the  patent, — Fourthly,  that,  if  the  pay- 
meats  made  to  yon  are  not  equal  to  502.  in  the  first  year,  and  75i.  hi 
any  subsequent  year,  you  shall  have  the  right,  on  giving  one  month's 
notice,  and  repaying  any  payments  made  to  keep  up  the  patent,  to 
reclaim  it,  unless  the  deficiency  on  the  year  is  made  up  within  the 
month,— ^Fifthly,  that,  in  the  event  of  the  Guild  not  being  carried  oa, 
the  patent  should  revert  to  you,  subject  to  the  repayment  of  moneys 
paid  to  keep  ii  upj 

"Any  assistance  which  you  may  kindly  give  in  the  way  of  making 
models,  &c,  fbr  perfecting  or  extending  the  business,  will,  I  am  sure, 
be  always  much  prised  by  us»  And,  from  the  progress  which  has  been 
made  under  your  friendly  supervision,  I  hope  that  the  manufacture  may 
be  continued  in  a  satisfactory  manner,,  without  those  demands  on  your 
time  which  it  has  hitherto  required,  and  for  giving  which  yott  must  allow 
■e  to  offer  my  sincere  thanks. 

«E.  V.  HSA«;M 

la  consequence  of  this  letter,  a  meeting  between  the  parties  took 
place,  when  the  plaintiff  orally  accepted  the  defendant's  proposal,  and 
it  was  arranged  that  the  defendant  should  prepare  a  draft  deed  far 
assigning  the  patent  A  draft  in  an  unfinished  state  was  afterwards 
submitted  to  the  plaintiff,  but  it  never  was  completed*  The  Ladies' 
Guild,  however,  were  allowed  to  have  the  possession  and  use  of  die 
patent  until  long- after  the  time  when  the  next  payment  (5W.)  for  keep- 
iag  up  the*  patent  ought  te  have  been  made ;  but  the  payment  net 
having  been  made,  the  patent  became  void.  There  was  eevftietmg  e*§- 
dtnee  as-  to-  the  novelty  of  the  invention,— the  plaintiff's  witnesses 
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defendant  as  positively  swearing  that  it  had  been  in  use  long  before 
the  date  of  the  patent,  and  producing  specimens  of  articles  made  by 
himself. 

The  specification,  which  was  filed  on  the  5th  of  September,  18&3, 
described  the  plaintiff's  alleged  invention  as  follows  : — 

"  My  said  invention  consists  of  improvements  in  the  application  of 
well-known  materials  in  a  peculiar  manner,  enabling  me  to  produce 
toys,  and  other  like  articles,  which  are  pretty  accurate  models  of  what* 
ever  they  are  constructed  to  represent,  accompanied  with  the  appear- 
ance of  lightness,  while  at  the  same  time  possessing  much  strength  and 
durability ;  whereas,  most  of  the  articles  known  as  toys,  and  particu- 
larly such  as  are  intended  to  illustrate  models  of  household  furniture 
and  utensils,  being  formed  principally,  if  not  altogether,  of  wood, 
plaster,  tin,  lead,  and  similar  materials,  affording  objects  of  an  exceed- 
ingly rude  as  well  as  mostly  of  a  very  fragile  character. 

"  For  the  better  understanding  of  my  said  improvements,  I  will  now 
proceed  to  describe  one  method  of  fabricating  model  articles  of  furni- 
ture, whether  to  be  used  for  toys,  models,  or  ornamental  purposes,  as 
the  same  process  will  apply  alike  to  all,  in  regard  to  the  main  principle 
I  have  in  view,  and  which  I  claim  as  my  invention. 

"  In  forming  models,  or  other  like  articles,  such  as  tables,  chairs, 
couches,  and  similar  framed  work,  it  is  requisite  to  employ  the  wire 
known  as  bonnet-wire,  covered  with  fine  thread,  silk,  or  other  suitable 
material ;  and,  for  the  broad  surfaces  of  such  articles,  thin  wood  or 
tin-foil  may  be  used,  but  I  prefer  employing  pasteboard,  which  must 
be  cut  to  the  desired  form  of  all  flat  or  nearly  flat  surfaces,  as,  the 
^-,  table-tops,  and  seats  and  *backs  of  couches  and  chairs.  The 
J  thread-covered  wire,  or  other  wire,  is  then  to  be  divided  into  suit- 
able lengths  for  sets  of  legs,  frames,  or  the  like. 

"  I  recommend  using  bonnet-wire,  to  facilitate  the  attachment  of 
wire  to  wire,  or  of  wire  to  the  pasteboard,  wood,  tin-foil,  or  other  mate- 
rials employed,  as  this  is  readily  effected  by  stitching  them  with  a  needle 
and  thread,,  passing  the  needle  through  the  binding  on  the  wire  where- 
ever  it  requires  to  be  attached  by  stitching  another  part  thereto. 
When  the  skeleton  of  a  toy,  model,  or  ornamental  article  is  thus 
formed,  the  flat  surfaces,  if  made  of  card-board,  may  be  coated  with 
tin-foil,  oiled  or  varnished,  which  prepares  it  for  the  next  operation, 
which  might  otherwise  change  its  form  or  figure.  It  is  next  requisite  to 
give  the  wire  framing  suitable  substance,  communicating  to  it  also  any 
fluted,  figured,  or  other  appearance  that  may  be  requisite :  this  is  effected 
by  covering  the  wire,  and  likewise  the  card  or  pasteboard,  where  neces- 
sary, with  a  composition  of  whitening  mixed  with  glue  or  size,  such  as  is 
ordinarily  used  by  carvers  and  gilders,  or  any  similar  compound  will 
answer  the  same  purpose,  so  that  the  wire  is  embedded  in  the  materia), 
thereby  serving  to  strengthen  it,  however  light  in  appearance ;  and,  at  the 
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tame  time,  its  plasticity  favours  any  ornamental  embossing  of  the  surface, 
ind  which  may  be  further  heightened  in  effect  by  painting,  varnishing, 
gilding,  or  bronzing.  When  the  objects  so  prepared  require  the  addi- 
tion of  imitative  upholstery,  the  same  may  be  completed  in  the  usual 
manner,  with  remnants  of  the  silk  and  other  articles  employed. 

« I  would  here  observe  that  the  composition  may  be  used  strong  and 
plastic  for  covering  wire  and  other  framework,  but  it  may  be  reduced 
with  warm  water,  and  brushed  over  flat  surfaces  requiring  only  a  thin 
coating.  Other  compositions,  principally  formed  from  *gutta  r+t-ft 
percha  or  papier  machl  variously  combined,  might  be  employed.  *■ 
I  do  not,  however,  restrict  myself  to  any  particular  composition,  so 
long  as  it  is  one  that  will  spread  over  the  wire,  receive  an  ornamental 
surface,  and  in  its  application  bear  out  the  principle  of  my  invention : 
neither  do  I  confine  myself  to  any  particular  mode  of  attaching  the 
wires,  for  which  fine  wire  may  sometimes  be  used ;  nor  to  the  kind  of 
wire,  as  to  the  metal,  size,  or  covering  of  the  same;  nor  to  any  parti* 
colar  class  of  the  articles  described,  except  that  I  do  not  claim  any  of 
the  applications  of  wire  covered  with  gilders'  composition  employed  for 
picture,  mirror,  and  like  works  of  furniture,  for  which  the  same  has 
hitherto  been  in  use.  And  I  do  declare  that  what  I  claim  as  my  inven- 
tion is,  namely,— 

"  The  employing  of  wire,  with  or  without  pasteboard  or  thin  wood, 
coTered  with  any  thickening  adhesive  composition,  when  wire  forms  the 
skeleton  or  principal  framework  of  toys,  models,  and  other  like  articles 
of  ornament  or  utility,  as  described." 

On  the  part  of  the  defendant,  it  was  objected  that  there  was  no  valid 
contract,  inasmuch  as  the  proposal  contained  in  the  defendant's  letter 
of  the  21st  of  June,  1855,  which  related  to  a  matter  not  to  be  per- 
formed within  a  year,  ought,  to  satisfy  the  4th  section  of  the  statute  of 
frauds,  to  have  been  accepted  in  writing ;  that  the  invention  was  not 
new;  and  that  the  defendant  was  at  all  events  entitled  to  a  verdict  upon 
the  plea  of  non  concessit,  on  the  ground  that  the  alleged  invention  was 
not  the  proper  subject  of  a  patent. 

In  leaving  the  case  to  the  jury,  the  learned  judge  told  them,  that,  if 
one  person  proposes,  and  the  other  assents,  it  is  a  bargain ;  and  that 
they  were  to  consider  whether  there  was  a  bargain  between  the  plain* 
tiff  and  defendant  in  June :  and  he  left  the  question  of  novelty  to  them 
on  the  second  issue. 

*The  jury  returned  a  verdict  for  the  plaintiff  upon  all  the  issues,  r+7- 
damages  75/.  ■-     • 

Norman,  in  Hilary  Term  last,  obtained  a  rule  calling  upon  the  plain- 
tiff to  show  cause  why  there  should  not  be  a  new  trial,  on  the  ground 
of  misdirection  on  the  part  of  the  learned  judge, — first,  "in  not  telling 
the  jury  that  there  was  no  evidence  of  the  contract  stated  in  the  decla- 
ration, upon  the  ground  that  the  contract  was  one  which  by  the  4th 
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aection  of  the  statute  of  frauds  was  required  to  be  in  writing, — seooB&ly, 
in  not  directing  the  jury  that  the  plaintiff  was  not  the  first  inventor,  if 
the  application  of  wire  and  composition  to  similar  purposes  was  kntvwa 
and  in  use  before  the  date  of  the  patent, — thirdly,  in  not  directing  the 
jury  to  find  a  verdict  for  the  defendant  on  the  plea  of  non  concessit*'* 
Upon  the  first  point,  he  referred  to  Donellan  v.  Bead,  3  B.  &  Ad.  899 
(K  C.  L.  &  vol.  28),  Cherry  v.  Heming,  4  Exch.  631/f  Boydeil  v. 
Prummond,  11  East,  142,  Tress  v.  Savage,  4  Ellis  &  B.  86,  Clay  9. 
Yates,  25  Law  J.  Exch.  237,  1  Hurlst.  &  N.  73, |  Chitty  on  Contract*, 
6th  edit.  2,  and  the  notes  to  Peter  v.  Compton  (Skin,  358),  1  Smith's 
Xeading  Cases,  4th  edit.  241, — upon  the  second,  to  Saunders  v.  Aston, 
;3  B.  &  Ad.  881,  Brunton  v.  Hawkee,  4B.4  Aid.  541  (E.  C.  L.  B. 
vol.  6),  Whitney  v.  Emmett,  1  Baldwin  (American),  303,  Begina  w. 
Cutler,  1  Macrory,  P.  C.  119,  137,  Losh  v.  Hague,  1  Webster's  P.  CL 
£00,  Hindtnaroh  on  Patents,  95, 96,  and  Huddart  v.  Grimsbaw,  1  Web- 
ster's P.  C.  85, — and  upon  the  third,  to  Nickels  v.  Ross,  8  C.  B.  679, 
and  Piatt  v.  Else,  8  Exch.  364.f 

He  also  complained  of  the  direction  of  the  learned  judge  as  to  the 
.definition  of  an  "  agreement,"  and  that  the  verdict  was  against  the  evi- 
dence,— citing  Boyd  v.  Hurd,  25  Law  Journ.  Exch.  24&(a)     But  the 
^-o-i  rule  was  *not  granted  on  these  points, — the  court  being  of  opi- 
-|  nion  that  the  direction  in  this  respect  was  correct,  and  the  learned 
judge  not  being  dissatisfied  with  the  verdict. 

Knowlegy  Q.  C,  and  JJ.  James,  showed  cause.— There  is  no  pretence 
for  the  first  charge  of  misdirection.  Why  was  the  learned  judge  to  tall 
•tiie  jury  there  was  no  contract,  when  the  defendant's  letter  of  the  Slat 
of  June,  containing  the  proposals  upon  which  the  declaration  is  francs), 
was  proved  to  have  been  assented  to  ?  All  the  terms  of  the  contract 
are  in  writing,  and  there  is  the  signature  of  the  party  to  be  charged, 
which  is  all  that  the  law  requires:  notes  to  Birkmyr  v.  Darnell  (1  Salk. 
27),  1  Smith's  Leading  Cases,  224,  231.(6)  In  Boydeil  «.  Drummmi, 
11  East,  142,  the  agreement  was  signed  only  by  one.  There 
nothing  to  be  done  by  the  plaintiff  which  eould  possibly  extend  bey 
the  year.  The  authority  of  Donellan  v.  Read,  3  B.  &  Ad.  898,  cannot 
be  questioned  since  the  decision  of  the  Court  of  Exchequer  in  Cherry  * 
Heming,  4  Exch.  631,f  19  Law  Journ.  Exch.  63.  The  authorities  upoa 
the  subject  of  acceptance  by  parol  of  a  proposal  in  writings  are  ook 
lectcd  in  Dunlop  v.  Higgins,  1  House  of  Lords  Cases,  381 :  in  all  of 
them  the  terms  are  similar  to  those  used  here.  In  Gmutt  v.  Hit),  1 
Stark.  N.  P.  C.  10  (E.  C.  L.  R.  vol.  2),  there  was  neither  proposal  mm 
acceptance.  So,  ia  Cope  v.  Alhinson,  8  Exok  185,f  the  defendant's 
effer  was.  not  accepted*    In  neither  of  those  casea  was  there  an  unqwt* 

$«)  "  It  may  perhapa  ba  taken  as  a  general  primtplt*  that,  when  *  parol  agreement  takvt  pmea; 
which  it  is  understood  is  to  be  pot  into  a  written  form,  it  ia  not  binding  until  it  m  pa*  into 
farm."     Per  PolJook.  C.  B. 
4  (t;  Ami  see  tb»  notet  t»  Peter  9.  Coapton,  1  Smith1!  Leading  Caset,  14*. 
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lifted  proposal  requiring  only  acceptance  to  complete  it :  see  Chitty's 

Statutes,  2d  edit.,  Vol.  2*  p.  146.     [Willbs,  J.,  referred  to  Moiley  « 

Tinkler,  1  C.  M.  k  R*  602. t]     In  that  case  there  was  no  acceptance. 

[Crowdib,  J. — This  *would  not  be  an  agreement  requiring  a  ^^ 

stamp,— an  acceptance  by  parol  of  a  written  offer  or  proposal  not  *• 

being  within  the  stamp-act :  Hudspeth  v.  Yarnold,  9  C.  B.  625  (E,  0. 

L  R.  vol.  67).(<z)    The  4th  section  of  the  statute  of  fraud*  applies  not  to 

the  solemnities  of  the  contract,  but  to  the  procedure :  Leroux  v.  Brows, 

13  C.  B.  801,  824  (E.  C.  L.  B.  vol.  74).    The  answer  to  the  first  point, 

therefore,  is,  that  this  is  not  a  case  within  the  statute  of  frauds  a*  all; 

and,  if  it  is,  there  is  a  sufficient  signed  contract  to  satisfy  the  statute. 

Then,  as  to  the  second  branch  of  the  rule,  there  was  abundant  evidence 

ef  novelty ;  and  the  question  was  properly  left  to  the  jury.     As  to  thte 

third  branch,  the  question  is,  whether  the  plaintiff  warranted  the  thing 

he  contracted  to  sell.     [Cresswell,  J. — If  there  is  no  warranty,  we 

mast  treat  the  plea  of  non  concessit  as  simply  putting  in  issue  the  fact 

whether  the  patent  passed  the  great  seal  or  not.     The  objection  to  this 

part  of  the  summing  up  seems  to  be,  that  the  learned  judge  refused  to 

leave  the  question  of  novelty  to  the  jury  on  non  concessit ;  but  he  had 

already  left  it  to  them  upon  the  former  plea.     Norman. — The  question 

intended  to  be  raised  by  non  concessit,  is,  whether  or  not  the  alleged 

intention  was  the  proper  subject  of  a  patent.     Cresswell,  J. — Yes: 

provided  there  is  a  warranty.]     In  Bedells  v.  Massey,  8  Scott,  N.  R. 

&7,  7  M.  k  G.  630  (EL  C.  L.  R.  vol.  49),  Tindal,  G.  J.,  says :  «  The 

plea  [non  concessit]  puts  in  issue,  not  merely  the  existence  of  the 

letters  patent,  bat  the  legal  effect  of  them  as  stated  by  the  plaintiffs. " 

Bat  he  goes  on  to  say,—**  I  see  no  inconvenience  to  the  plaintiffs  from 

allowing  this  plea :  they  have  only  to  produce  the  letters  patent  to  show 

that  they  have  truly  and  properly  stated  the  effect  of  them  in  the 

declaration."     And  Maule,  J.,  says:  "Non  concessit  seems  to  have 

keen  frequently  pleaded ;  and  it  appears  to  me  to  be  the  only  way  in 

which  a  defendant  can  put  in  issue  whether  that  *whieh  the  plain-  .-^qq 

tf  alleges  to  have  been  granted  to  him  is  within  the  terms  of  the  L 

pant,  if  truly  construed."     [Cresswell,  J.— Nickel*  v.  Ross,  8  C. 

&  679  (E.  0.  L.  R.  vol.  65),  went  far  beyond  that :  it  was  held  that  a 

patent  may  be  impeached  under  non  concessit.    The  question  of  novelty 

ia  not  pertinent  to  the  question  whether  the  article  is  a  manufacture 

within  the  statute  of  James.]    There  being  no  express  warranty  here\ 

the  case  comes  within  '.he  rule  in  Chanter  t>.  Hopkins,  4  M.  k  W.  39&| 

The  plaintiff  contracte  1  to  sell  the  patent  such  as  it  was.     [Cresswell> 

J.»  referred  to  the  judgment  of  Parke,  B.,  in  Morley  t>.  Attenborough, 

8  Exch.  50<Xf]     If  it  were  a  question  for  the  jury, — Steiner  ?>.  HeakK, 

6Eich.  607,f — it  was  properly  left  to  them.     In  Lawes  v.  Purser,  26 

iaw  Joorn.  Q,  B.  25,  to  a  declaration  for  money  due  by  the  defendants 

(a)  Bat  Me  Hegtrtjr  v.  Milne,  14  C.  B.  027  (B.  0.  L.  R.  roL  78). 
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to  the  plaintiff  for  the  payment  of  10*.  per  ton  by  agreement  upon  and 
in  respect  of  500  tons  of  a  substance  used  in  manure,  manufactured  or 
sold  by  the. defendants  pursuant  to  the  plaintiff's  permission  or  autho- 
rity, by  means  of  the  use  of  an  invention  comprised  in  letters  patent 
granted  to  the  plaintiff, — the  defendant  pleaded,  that,  at  the  time  of 
the  agreement,  and  at  all  times  since,  the  letters  patent  were  void,  and 
the  plaintiff  had  no  such  right  or  privilege  as  supposed ;  that  the  defend- 
ants were  before  and  at  the  time  of  the  agreement  entitled  as  of  right, 
and  without  license  or  permission  from  the  plaintiff,  to  use  the  supposed 
invention,  and  sell  the  said  manure,  and  the  plaintiff  never  did  grant 
any  license  to  the  defendants,  and  the  same  if  given  would  have  been 
void,  and  the  defendants  had  no  benefit  from  the  agreement,  and  there 
was  not  any  sufficient  consideration  for  making  the  agreement  or  pay- 
ing the  money  claimed.     It  was  held,  on  demurrer,  that  the  plea  wag 
no   answer   to   the    plaintiff's  claim.     Wightman,    J.,   said :    "  The 
declaration  is  upon  an  executed  contract.     The  plea  is,  that  there  was 
^n-.-»  no  consideration  for  the  "contract.     Now,  it  appears  that  the 
J  defendant  has  had  all  that  he  bargained  for.     It  is  said  that  this 
is  analogous  to  the  case  of  a  party  who  has  no  title  assuming  to  grant 
a  right  that  every  one  else  exercised ;  but  that  is  not  the  case  here, 
because,  for  all  that  appears,  the  defendant  has  had  the  same  benefit 
as  he  would  have  had  if  the  patent  were  a  valid  one." 

Montague  Smith  and  Norman,  in  support  of  the  rule. — The  first 
question  is,  whether  the  contract  declared  on  is  a  valid  contract  within 
the  statute  of  frauds.  It  is  submitted  that  it  is  an  agreement  not  to  be 
performed  within  a  year,  and  therefore  within  the  29  Gar.  2,  c.  3,  s.  4. 
The  Guild,  no  doubt,  had  the  benefit  of  it  for  a  certain  time :  but,  upon 
the  face  of  it,  it  clearly  was  not  to  be  performed  within  the  year ;  part 
only  of  the  money  (50Z.)  being  payable  within  the  year,  and  the  resi- 
due not  until  the  expiration  of  three  years,  besides  Something  to  be 
done  during  the  whole  period  the  patent  should  enure.  It  must  be 
borne  in  mind  that  this  is  not  a  contract  for  the  absolute  sale  of  the 
patent.  Donellan  v.  Read,  8  B.  &  Ad.  899,  was  the  case  of  an  exe- 
cuted consideration,  and  the  plaintiff  had  actually  performed  his  part 
within  the  year.  [Cresswbll,  J. — The  contract  must,  with  reference 
to  this  point,  be  good  or  bad  at  the  time  it  is  made.]  No  case  has  held, 
that,  where  the  contract  is  executory  on  both  sides,  it  is  good  because 
it  may  on  the  one  side  be  performed  within  the  year.  [Crbsswell, 
J. — In  Donellan  v.  Read,  performance  by  the  landlord  was  a  necessary 
ingredient ;  it  was  the  consideration  for  the  annual  payments.]  Parke, 
B.,  says  in  Cherry  v.  Heming,  4  Exch.  635, f — "  In  Donellan  v.  Read, 
the  court  considered  that  the  words  c  not  to  be  performed'  meant,  not 
to  be  performed  en  either  tide,  and  did  not  include  cases  where  the 
contract  was  performed  on  the  one  side.    That  was  certainly  in  accord* 
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ance  with  the  opinion  expressed  by  *Lord  Tenterden  in  Brace-  r^n 
girdle  v.  Heald,  1  B.  &  Aid.  722."  In  Drant  t».  Brown,  8  B.  &  L 
C.  665  (E.  C.  L.  R.  vol.  10),  5  D.  &  R.  582  (E.  C.  L.  R.  vol.  16),  A. 
entered  into  a  written  agreement  with  B.  for  the  hire  of  a  piece  of 
land  for  the  purpose  of  making  bricks.  C.  afterwards  made  an  offer  in 
writing  to  let  another  piece  of  land  to  A.  upon  the  terms  contained  in 
the  agreement  between  him  (A.)  and  B.,  and  at  a  subsequent  time  A. 
verbally  accepted  this  offer.  In  an  action  by  C.  for  a  breach  of  somo 
of  the  terms  of  this  contract,  it  was  held  that  the  written  offer  made 
by  C.  was  admissible  in  evidence  without  being  stamped.  [Chowder, 
J.— There  was  no  complete  agreement  in  writing  there.  What  part  of 
this  agreement  do  you  say  was  to  be  performed  by  the  plaintiff  beyond 
the  year  ?]  The  fourth  clause.  [ Willbs,  J. — Not  necessarily.  The 
fifth  clause  seems  the  strongest  one  for  you, — "  that,  in  the  event  of  the 
Guild  not  being  carried  on,  the  patent  should  revert  to  you,  subject  to 
the  repayment  of  moneys  paid  tp  keep  it  up."  The  words  <<  subject 
to,"  however,  do  not  make  a  covenant :  Wolveridge  v.  Steward,  3  M. 
k  Scott,  561  (E.  C.  L.  R.  vol.  30),  1  C.  &  M.  644,f  3  Tyrwh.  637,— 
reversing  Steward  v.  Wolveridge,  9  Bingh.  60,  2  M.  k  Scott,  75  (E. 
C.  L.  R.  vol.  28) :  they  amount  to  a  condition  for  her  benefit.]  A 
signature  by  one  party  to  the  contract  is  not  sufficient :  Gaunt  t>.  Hill, 
1  Stark.  N.  P.  C.  10 ;  Drant  v.  Brown.  Both  must  be  bound :  Lees 
v.  Whitcombe,  5  Bingh.  34  (E.  C.  L.  R.  vol.  15),  2  M.  &  P.  86  (E.  C. 
L.  R.  vol.  17) ;  Sykcs  v.  Dixon,  9  Ad.  &  E.  698  (E.  C.  L.  R.  vol.  36), 
1  P.  ft  D.  463.  In  Warner  v.  Willington,  3  Drewry,  523,  531,  Kin- 
dersley,  V.  C,  says :  <<  A  memorandum  of  agreement  supposes  that  the 
two  parties  have  verbally  made  an  actual  contract  with  each  other ;  and, 
when  the  terms  of  such  contract  are  reduced  into  writing,  and  signed, 
that  is  sufficient  to  bind  the  party  signing :  but,  if  the  memorandum  is 
of  an  offer  only,  that  assumes  that  there  has  been  no  actual  contract 
between  the  parties."  [Willes,  J. — He  afterwards  says, — 532, — 
"  Taking  it,  then,  as  a  memorandum,  not  of  an  agreement,  but  of 
Ho  offer  not  then  finally  accepted,  the  question  is  whether  there  |-,»a 
has  been  a  sufficient  acceptance  by  the  plaintiff  before  the  defend-  *- 
ut  retracted.  Now,  what  is  alleged  by  the  plaintiff  as  an  acceptance, 
vas,  his  sending  the  draft  lease.  This  raises  another  question,  viz. 
whether  acceptance  can  be  by  parol  without  writing ;  and  it  is  singular 
that  I  cannot  find  any  case  in  which  it  is  determined  that  parol  accept- 
wee  of  a  written  proposal  is  sufficient.  But  I  think,  upon  principle, 
that  parol  acceptance  would  be  sufficient ;  because,  when  one  party  has 
signed  a  written  proposal,  and  the  other  expressly  accepts  it  by  parol, — 
as,  if  he  says  in  express  terms  <  I  accept  the  proposal,' — it  appears  that 
that  reduces  it  to  a  case  of  parol  agreement  come  to  between  the  par- 
ties, and  a  memorandum  of  the  agreement  signed  by  one,  in  which  case 
it  is  clear  that  the  signature  of  one  party  is  sufficient  to  bind  him, 
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although  -the  other  has  not  signed."]  That  is  founded  upon  a  dictu 
<$f  the  Lord  Keeper  (Cowper)  in  Coleman  v.  Upcot,  5  Yin.  Abr.  527, 
688,  "  that,  if  a  man  (being  in  company)  makes  offers  of  a  bargain, 
and  then  writes  them  down  and  signs  them,  and  another  person  then 
takes  them  up  and  prefers  his  bill,  there  will  be  a  sufficient  agreement*/' 
the  authority  of  which  dictum  is  questioned  in  Bart  on  Vendors,  100. 
[Crowdbr,  J.,  referred  to  Bird  v.  Blosse,  2  Ventr.  861, — «  One  wrote 
a  letter  signifying  his  assent  to  the  marriage  of  bis  daughter  with  J. 
8.,  and  that  he  would  give  her  15002. ;  and  afterwards,  by  another 
letter,  upon  a  further  treaty  concerning  the  marriage,  he  went  baek 
from  the  proposals  of  his  letter ;  and  at  some  time  afterwards  declared 
that  he  would  agree  to  what  was  proposed  in  his  first  letter.  This 
letter  was  held  a  sufficient  promise  in  writing  within  the  statute  of  26 
Car.  2,  called  the  statute  against  frauds*  and  perjuries,  and  that  the 
last  declaration  had  set  the  terms  in  the  first  letter  up  again."]  That 
*8J.l  wkich  *s  o*lkd  a  proposal  there  was  in  *truth  an  acceptance.  That 
-■  class  of  cases  met  with  the  disapprobation  of  Sir  J.  Mansfield  in 
Allen  v.  Bennet,  8  Taunt.  169,  173 ;  and  some  further  doubt  is  cast 
upon  them  in  Huddleston  ?;.  Briscoe,  11  Ves.  588,  592.  In  Mozleytr. 
Tinkler,  1  C.  M.  &  R.  692,  f  there  never  was  any  agreement  at  all  en 
the  part  of  the  plaintiff:  the  offer  was  conditional.  The  decisions  on 
the  stamp  act  are  applicable  here :  no  stamp  is  requisite  on  a  mere  pro- 
posal: Vollans  v.  Fletcher,  1  Exch.  20.f  To  constitute  a  complete 
agreement,  the  memorandum  must  show  the  acceptance,  as  well  as  the 
proposal.  [Williams,  J. — In  Coleman  v.  Upcot,  2  Eq.  Cas.  Abr.  45, 
Lord  Keeper  Harcourt  "  decreed  defendant  to  perform  this  agreement, 
for  that  it  was  directly  within  the  statute  of  frauds,  as  being  an  agree* 
ment  signed  by  the  party  to  be  charged  with  the  same,  and  there  was  ao 
need  of  its  being  signed  by  both  parties ;  and  plaintiff  by  his  bill  hatf 
submitted  to  perform  his  part  of  the  agreement.  This,  though  it  wsb 
not  at  first  a  contract,  but  conditionally  only,  if  the  other  would  aceept 
of  it,  yet,  when  the  other  had  accepted  of  it,  it  was  all  one."]  The 
filing  of  the  bill  there  reduced  the  whole  into  writing.  The  statute  is 
not  confined  to  cases  where  neither  party  can  perform  the  eontrset 
within  the  year.  Donellan  v.  Read  and  Cherry  v.  Heming  were  beth 
cases  where  upon  an  executed  consideration  the  defendants  would  have 
been  liable,  however  void  the  agreement.  Where  a  corporation  htf 
actually  used  and  occupied  land,  for  a  corporate  purpose,  by  permission 
of  the  owner,:  it  is  liable  in  assumpsit  for  use  and  occupation,  though 
there  be  no  contract  under  seal  for  such  occupation :  Finlay  v.  The 
Bristol  and  Exeter  Railway  Company,  7  Exch.  416  ;f  Lowe  v.  22* 
London  and  North  Western  Railway  Company,  18  Q.  B.  632  (E.  C  I* 
R.  vol.  83).  Sweet  v.  Lee,  8  M.  &  G.  452  (E.  C.  L.  R.  vol.  42,)  * 
Scott,  N.  R.  77,  was  the  case  of  an  uf&xecuted  agreement.    In  Birch* 
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•The  Earl  of Liverpool,  9  B.  ft  C.  892  (E.  C.  L.  R.  vol.  17),  4  M.  &  ^g. 
JL  380,  it  was  held  that  a  contract  whereby  a  coachtaak or  agreed  to  ^ 
let  a  carriage  for  a  term  of  five  years,  in  consideration  of  receiving  an 
annual  payment  for  the  use  of  it,  but  which,  by  the  custom  of  the  trade, 
▼as  determinable  at  any  time  within  that  period  upon  the  payment  of  a 
year's  hire,  was  an  agreement  not  to  be  performed  within  a  year,  within 
the  meaning  of  the  statute  of  frauds.  Bracegirdle  v.  Heald,  1  B.  ft 
Aid.  722,  and  Williams  v.  Jones,  7  D.  ft  R.  648  (E.  C.  L.  R.  vol.  16); 
5  B.  ft  C.  106  (E.  C.  L.  R.  vol.  11),  are  to  the  some  effect.  An  rostra* 
;aeat  void  as  a  lease  for  not  being  by  deed,  after  the  8  ft  9  Vict.  c.  106, 
may  still  be  valid  as  indicating  the  terms  of  the  holding :  Tress  v.  Savage, 
4  Ellis  ft  B.  36  (E.  C.  L.  R.  vol.  82) ;  Stratum  v.  Pettit,  16  C.  B.  420 
(E.  C.  L.  R.  vol.  81);  Davis  v.  Jones,  17  C.  B.  625  (E.  C.  L.  R.  vol. 
84).  The  statute  has  always  been  construed  with  strictness :  Cocking 
t .  Ward,  1  C.  B.  858  (E.  C.  L.  R.  vol.  50) ;  Kelly  t>.  Solari,  9  M.  ft 
W.  54  ;f  Sari  v.  Bourdillon,  1  C.  B.  N.  S.  188,  (E.  C.  L.  R.  vol.  87). 
The  rule  is  well  stated  by  Tindal,  C.  J., — in  Souoh  v.  Strawbridge,  2 
C.  B.  808, 814  (E.  C.  L.  R.  vol.  52),— «  Assuming  that  the  4th  section 
of  the  statute  of  frauds  does  apply  to  actions  upon  considerations  that 
tre  executed,  it  seems  to  me  that  the  contract  in  the  present  case  is  not 
within  its  terms.  It  speaks  of  'any  agreement  that  is  not  to  be  per* 
formed  within  the  space  of  one  year  from  the  making  thereof;'  point- 
ing to  contracts  the  complete  performance  of  which  is  of  necessity 
extended  beyond  the  space  of  a  year.  That  appears  clearly  from  the  case 
of  Boydell  v.  Drummond,  11  East,  142,  the  rule  to  be  extracted  frott 
which,  is,  that,  where  the  agreement  distinctly  shows  upon  the  face  of  it 
that  the  parties  contemplated  its  performance  to  extend  over  a  greater 
apace  of  time  than  one  year,  the  case  is  within  the  statute ;  but  that,  where 
the  contract  is  such  that  the  whole  may  be  performed  within  a  year, 
and  there  is  no  stipulation  to  the  contrary,  the  statute  does  not  apply." 
Then,  the  learned  judge  ought  to  have  ^directed  the  jury  to  find  r^a* 
for  the  plaintiff  on  the  issue  on  non  concessit,  instead  of  leaving  *- 
it  to  them,  as  he  did,  upon  the  facts.  The  effect  of  the  plea  of  non; 
concessit  was  fully  considered  in  Cooke  v.  Blake,  1  Exch.  220.  f  The 
allegation  that  the  plaintiff  was  an  inventor,  was  material  and  travers- 
able: Routledge  v.  Grant,  4  Bingh.  653  (E.  C.  L.  R.  vol.  13),  1  Moove 
k  P.  717  (E.  C.  L.  R.  vol.  17).  The  mere  application  of  a  known 
article  to  a  new  use,  the  mode  of  application  not  being  new,  but,  before 
Ike  date  of  the  patent,  having  been  used  in  applying  analogous  articles 
to  tbe  same  purpose,  is  not  a  manufacture  within  the  meaning  of  the* 
statute,  and  cannot  be  made  the  subject  of  a  patent.  [Ckessctell,  J.—-. 
Wire  is  old ;  plaiting  is  old :  is  the  making  of  wire-rope  not-  the  subject 
of  a  patent?]  No :  a  patent  might  be  taken  out  for  the  machinery  for' 
pUtting  or  twisting  it.  Darcy  r.'Allin,  Noy,  173,  Walker  v.  Congreve, 
Godson  on  Patents,  56,  Phillips  on  Patents,  127,  134,  Bratm  «.' 
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Hawkes,  4B.t  Aid.  541  (E.  G.  L.  B.  vol.  6),  Kay  v.  Marshall,  5  K- 
C.  492,  7  Scott,  548,  Pow  v.  Taunton,  9  Jurist,  1056,  Hotchkiss  v. 
Greenwood,  11  Howard's  (American)  Rep.  248,  and  Bean  t>.  Smallwood, 
2  Story's  (American)  Rep.  408,  were  also  referred  to. 

Cur.  adv.  vult 

Willes,  J.,  now  delivered  the  judgment  of  the  court : — 

In  this  case  the  plaintiff  sought  to  recover  damages  for  non-perform- 
ance of  a  contract  alleged  to  have  been  entered  into  by  the  defendant 
with  her,  whereby  she  was  to  assign  a  patent  which  she  had  obtained 
for  making  toys,  in  trust  for  an  institution  called  the  Ladies'  Guild, 
which  was  under  the  management  of  the  defendant ;  which  patent  was 
to  be  used  by  the  Guild  for  making  toys ;  and  the  plaintiff  was  to 
have  5  per  cent,  upon  the  profits  made  thereby,  and  the  defendant 
*R71  wa8  to  Prov^e  *for  the  next  payment  to  be  made  in  respect  of 
-*  the  patent ;  and,  if  the  profits  made  did  not  reach  a  certain  sum 
in  the  first  and  subsequent  years,  the  plaintiff  should  have  the  right, 
upon  giving  one  month's  notice,  and  repaying  any  payments  made  to 
keep  up  the  patent,  to  reclaim  it,  unless  the  deficiency  in  the  year  was 
made  up  within  the  month :  and,  in  case  of  the  Ladies'  Guild  not  being 
carried  on,  the  patent  was  to  revert  to  the  plaintiff,  subject  to  her 
repaying  any  moneys  paid  to  keep  it  up. 

The  declaration  alleged  as  a  breach  that  the  defendant  had  not 
provided  for  the  next  payment  to  be  made  in  respect  of  the  patent. 

The  defendant  pleaded,  amongst  other  pleas,  a  denial  of  the  alleged 
contract,  that  the  invention  patented  was  not  new,  and  non  concessit. 

At  the  trial,  it  was  proved,  that  the  defendant  had  made  the  plaintiff 
a  written  proposal,  signed  by  him,  containing  the  terms  of  the  proposed 
contract,  to  which  she  had  assented  by  word  of  mouth ;  that  she  had 
allowed  the  Guild  to  have  the  possession  and  use  of  her  patent  until 
and  after  the  time  when  the  next  payment  to  be  made  fell  due,  and  had 
in  all  other  respects  fulfilled  the  terms  of  her  agreement  with  the 
defendant ;  that  the  next  payment  had  not  been  made  by  the  defendant ; 
and  that,  consequently,  the  patent  became  void. 

Conflicting  evidence  was  given  as  to  the  novelty  of  the  invention. 

The  defendant  took  several  objections  to  the  plaintiff's  right  to 
recover,  viz.  that  no  valid  contract  had  been  proved ;  that  the  invention 
was  not  new ;  and  that,  at  all  events,  the  defendant  was  entitled  to  a  ver- 
dict upon  the  plea  of  non  concessit,  upon  the  ground  that  the  invention 
was  not  the  proper  subject  of  a  patent.  The  case  was,  however,  left  to 
the  jury,  who  found  all  the  issues  for  the  plaintiff,  with  151.  damages. 
*8ft1  *^*e  defendant,  in  Michaelmas  Term  last,  obtained  a  rule  to 
-*  set  aside  the  verdict,  and  for  a  new  trial,  on  the  ground  of  alleged 
misdirection  of  the  learned  judge, — first,  in  not  directing  the  jury  that 
there  was  no  evidence  of  the  contract  stated  in  the  declaration,  upon 
the  ground  that  it  was,  within  the  4th  section  of  the  statute  of  frauds, 
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an  agreement  "  not  to  be  performed  within  the  space  of  one  year  from 
tne  making  thereof,"  and  that  the  proposal  signed  by  the  defendant, 
having  been  accepted  by  parol  only,  was  not  sufficient  to  satisfy  the 
statute, — secondly,  in  not  leaving  to  the  jury  that  the  plaintiff  was  not 
the  first  inventor,  if  her  application  of  wire  and  composition,  &c,  to 
similar  purposes  was  known  and  in  use  before  the  date  of  the  patent, — 
and,  thirdly,  in  not  directing  the  jury  to  find  a  verdict  for  the  defendant 
on  the  plea  of  non  concessit. 

With  respect  to  the  first  point,  we  think  it  may  be  disposed  of,  either 
by  reference  to  the  terms  of  the  agreement,  by  which  all  that  was  to  be 
done  by  the  plaintiff  constituting  one  entire  consideration  for  the. 
defendant's  promise  was  capable  of  being  performed  within  a  year,  and 
that  it  does  not  appear  from  its  terms,  which  were  undoubtedly  agreed 
to  in  part,  that  any  part  of  what  the  plaintiff  was  to  do  constituting 
such  consideration,  was  intended  to  be  postponed  until  after  a  year 
from  the  time  of  making  the  agreement ;  so  that  Donellan  v.  Read,  S 
B.  k  Ad.  899  (E.  C.  L.  R.  vol.  23),  and  the  judgment  of  Lord  Wensley- 
dale  in  Cherry  v.  Heming,  4  Exch.  631, f  are  authorities  in  favour  of 
the  plaintiff; — or,  by  holding,  as  we  are  prepared  to  do,  upon  the 
authority  of  the  opinion  expressed  by  Vice- Chancellor  Kindersley  in 
Warner  v.  Willington,  8  Drewry,  582,  that  a  proposal  signed  by  the 
person  to  be  bound,  and  accepted  by  word  of  mouth  by  the  person  to 
whom  it  is  made,  is  a  sufficient  agreement  to  satisfy  the  4th  section  of 
the  statute  of  frauds. 

•Upon  the  second  question,  viz.  that  of  novelty,  it  is  enough  to  r4e«Q 
say  that  there  was  evidence  on  both  sides,  which  the  judge  seems  *- 
to  have  left  to  the  jury,  reminding  them  of  what  was  proved  on  each 
aide,  and  pointing  out  the  improbability  of  the  evidence  of  one  witness 
for  the  defendant,  which  no  doubt  the  jury  must  have  disbelieved. 
This  was  not  misdirection ;  and,  as  to  this  part  of  the  case,  there  is  no 
complaint  against  the  verdict  on  any  other  ground. 

With  respect  to  the  third  and  last  poiiic,  viz.  whether  the  judgt 
ought  to  have  directed  the  jury  to  find  a  verdict  for  the  defendant  upon 
the  plea  of  non  concessit,  on  the  ground  that  the  invention  was  not  the 
proper  subject-matter  of  a  patent, — it  is  necessary  to  consider  the  effect 
of  this  plea  as  pleaded  to  the  present  declaration,  which  alleges  a 
contract  for  the  assignment  by  the  plaintiff  of  the  letters  patent,  to  be 
aged  as  therein  mentioned  by  the  Guild :  and  we  apprehend  that  this  is 
a  correct  expression  of  the  contract,  and  that  such  a  contract  involves 
no  warranty  that  the  invention  was  new,  or  was  a  manufacture  within 
the  statute  of  James,  but  merely  that  Her  Majesty  had  granted  to  the 
plaintiff  the  letters  patent  which  she  proposed  to  assign.  In  short,  the 
defendant  in  this  case,  as  in  Hall  v.  Conder,  antfe,  p.  22,  contracted  for 
the  use  of  the  plaintiffs  right  such  as  it  was,  without  regard  to  whether 
h  could  be  sustained  upon  litigation  or  not:  and  there  is  nothing 
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unreasonable  or  uncommon  in  such  a  bargain.  Upon  this  construction 
of  the  declaration,  the  plea  of  non  concessit  would  be  bad  if  it  pat  in 
issue  more  than  the  granting  of  the  letters  patent :  and,  where  a  plea 
is  capable  of  two  constructions,  one  of  which  would  make  it  bad  and 
the  other  good,  it  ought  to  be  construed  so  as  to  make  it  good.  There- 
fore, non  concessit,  in  this  case,  only  puts  in  issue  the  grant  by  Her 
#_l  Majesty  to  the  plaintiff  of  the  letters  patent ;  and  *all  the  learning 
-J  introduced  by  Mr.  Norman^  in  his  laborious  argument  for  the 
defendant,  as  to  what  sort  of  invention  is  the  proper  subject  of  a  patefit, 
was  foreign  to  the  question  actually  raised  by  the  plea.  The  learned 
judge  was  right  in  ruling  that  proof  of  the  letters  patent  entitled  the 
plaintiff  to  a  verdict  upon  this  issue. 

All  the  points  raised  for  the  defendant  being  thus  disposed  of,  the 
rule  must  be  discharged.  Rule  discharged* 
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IN  THE  TWENTIETH  TEAR  OF  THE  REIGN  OF  VICTORIA.    1867. 


The  Judges  "who  usually  sat  in  Banco  in  this  Term,  were,— 

COCKBURN,  0.  J.,  CROWDER,  J., 

CRESSWELL,  J.,  WlLLES,  J. 


REGUL.E  GENERALES. 
JBndor$ement  of  Notice  on  Writ$  on  Contract  under  20/. 

It  is  ordered  that  plaintiffs  suing  in  contract  for  20?.,  or  less,  may, 
if  they  claim  costs,  endorse  on  the  writ  of  summons  the  following 
notice : — 

"Take  notice,  that,  if  judgment  be  signed  for  default  of  appearance, 
the  plaintiff  will  without  summons  apply  to  a  judge  for  his  costs  of  suit, 
unless  before  such  judgment  you  shall  give  notice  to  him  or  his  attorney 
that  you  intend  to  oppose  such  application." 

*And  it  is  further  ordered,  that  if  the  defendant  give  such  r+qn 
notice,  the  plaintiff  shall  proceed  by  summons  and  order.  *- 

Bat,  if  the  defendant  give  no  such  notice,  the  plaintiff  may  produce 
such  endorsement  to  a  judge  at  Chambers,  for  an  order  for  costs,  ex 
parte,  and  if  the  judge  shall  sign  his  name  to  the  endorsement,  such 
signature  shall  be  an  order  for  costs,  and  the  master  may  tax  them 
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thereon  accordingly.  In  case  of  a  ny  application  for  costs  without  Buch 
endorsement,  the  plaintiff  shall  not  be  entitled  to  more  costs  than  if  he 
had  made  such  endorsement,  unless  a  judge  shall  otherwise  order. 

Entry  of  Satisfaction  on  Judgments. 

Upon  a  satisfaction-piece  duly  signed  and  attested  in  accordance  with 
the  80th  rule  of  Hilary  Term,  1853,  being  presented  to  the  clerk  of  the 
judgments  of  the  masters  in  the  court  in  which  the  judgment  has  been 
signed,  he  shall  file  the  same,  and  enter  satisfaction  in  the  judgment- 
book  against  the  entry  of  the  said  judgment ;  and  no  roll  shall  be 
required  to  be  carried  in  for  the  purpose  of  entering  satisfaction  on  a 
judgment. 

Campbell.  E.  V.  Williams. 

a.  e.  cockburn.  j.  s.  wlllbs. 

Fred.  Pollock.  Samuel  Martin. 

W.  Erle.  G.  Bramwell. 

Charles  Crompton.         W.  F.  Channell. 
April  23d,  1857. 


♦98]  *GOODMAN  t>.  SPENCER.    April  20. 

The  Gun-Barrel  Proof  Act,  1855, — 18  k  19  Viet  c.  cxlviii., — does  not  exempt  gun-barrelf  which 
have  been  provirionally  proved  at  Birmingham  from  the  necessity  of  provirional  proof  in 
London,  if  required  to  be  marked  there  with  the  definitive  proof- mark  of  the  Gun-Makers' 
Company. 

This  was  an  action  against  the  proof-master  of  the  Gunmakers'  Com- 
pany  for  refusing  to  receive  for  proof  and  to  prove  and  mark  certain 
gun-barrels  of  the  plaintiflf,  in  breach  of  his  alleged  duty  under  the 
Gun-Barrel  Proof  Act,  1855,  18  k  19  Vict.  c.  cxlviii. 

The  first  count  of  the  declaration  stated  that  the  plaintiff,  after  the 
making  and  coming  into  operation  of  the  Gun-Barrel  Proof  Act,  1855, 
caused  to  be  sent  and  taken  to  the  proof-house  of  the  Gun  Makers' 
Con  pany,  maintained  by  them  for  the  purposes  in  the  said  act  men- 
tioned, divers  barrels  of  him  the  plaintiff  constructed  for  small-arms, 
and  which  by  the  provisions  of  the  said  act  were  required  to  be  proved 
by  definitive  as  well  as  by  provisional  proof,  that  is  to  say,  one  rifled 
barrel,  and  two  double-barrelled  shooting-pieces  for  firing  small-shot, 
and  which  said  barrels  had  been  theretofore  duly  proved  by  provisional 
proof  at  the  Birmingham  proof-house,  as  required  by  the  said  act,  and 
had  been  duly  marked  as  so  proved,  and  which  said  barrels  were  at 
the  time  they  were  so  sent  and  taken  in  the  proper  state  for  proof  by 
definitive  proof;  and  the  plaintiff  was  desirous  of  having  the  said  bar- 
rels proved  by  definitive  proof,  and  was  ready  and  willing  to  leave  the 
same  at  the  Gun  Makers'  Company's  said  proof-house,  and  to  have  the 


COMMON  BENCH  REPORTS.    (2  J.  SCOTT.    N.  S.)  98 

lame  duly  proved  by  such  definitive  proof,  and  marked  as  so  proved, 
and  to  do  all  things  necessary  to  entitle  him  to  have  the  same  so  marked 
and  proved ;  and  all  things  so  necessary  were  then  done  and  happened,— 
of  all  which  the  defendant,  then  and  thence  hitherto  being  the  proof- 
master  of  the  said  last-mentioned  company,  then  had  notice,  and  was 
then  requested  by  the  plaintiff  to  receive  the  said  barrels  so  brought  to 
the  said  proof-house  as  aforesaid,  *and  to  prove  the  same  thereat  ^q. 
by  definitive  proof  according  to  the  said  act,  and  to  mark  the  *- 
same  as  duly  proved,  if  the  same  should  be  found  of  proof:  Tet  the 
defendant,  contrary  to  his  duty  as  such  proof-master,  would  not  receive 
the  said  barrels  nor  prove  the  same  as  aforesaid,  and  refused  so  to  do ; 
whereby  the  plaintiff  was  prevented  from  having  the  said  barrels  so 
proved,  and  was  put  to  expenses,  and  divers  other  expenses  to  which  he 
had  been  put  were  rendered  useless :  And  the  plaintiff  claimed  50/. 

Second  count, — And  the  plaintiff  also  said  that  the  averments  and 
allegations  in  the  first  count  mentioned  were  true,  and  that  he  was  and 
is  personally  interested  in  having  the  said  barrels  so  received,  proved, 
and  marked  as  in  the  first  count  mentioned,  and  in  having  the  sama 
re-delivered  to  him,  and  that  he  had  sustained,  or  might  sustain,  damage 
by  the  non-performance  by  the  defendant  of  his  duty  as  such  proof- 
master  in  that  behalf  as  aforesaid,  and  that  performance  of  such  duty 
had  been  demanded  by  the  plaintiff  of  the  defendant,  and  been  refused 
by  him :  And  the  plaintiff  claimed  a  writ  of  mandamus  commanding 
the  defendant  to  receive  the  said  barrels  at  the  said  proof-house'  of  the 
said  Gun-Makers'  Company,  and  duly  prove  the  same  thereat  by  defi- 
nitive proof,  according  to  the  scale  in  force  under  the  said  act,  and  to 
duly  mark  such  barrels  when  proved  (if  found  of  proof)  as  duly  proved 
as  aforesaid,  according  to  such  scale,  and,  upon  repayment  of  all  sums 
actually  paid  by  such  company  in  respect  of  the  carriage  of  such  barrels 
and  their  delivery  at  such  proof-house,  and  their  re-delivery  when 
proved,  and  on  payment  of  the  charges  for  proving  and  marking  as 
proved,  by  the  said  act  authorized,  to  deliver  the  said  barrels  so  proved 
and  marked  as  proved  to  the  plaintiff. 

Second  plea, — that  the  plaintiff  was  not  at  the  time  of  the  said 
barrels  being  so  sent  and  taken  as  in  the  ^declaration  alleged,  r4tQ_ 
ready  a*  willing  to  allow  the  said  Gun-Makers'  Company  to  prove  *• 
the  said  barrels  by  the  provisional  proof  in  the  said  act  mentioned,  and 
that  the  said  barrels  were  never  proved  by  the  said  Gun-Makers'  Com- 
pany by  the  provisional  proof  in  the  said  act  directed ;  and  that  the 
said  Gun-Makers'  Company  were  always  ready  and  willing  to  prove 
the  said  barrels  by  the  provisional  proof  in  the  said  act  directed, — of 
all  which  premises  the  plaintiff  always  had  notice,  and  the  plaintiff 
always  refused  to  allow  the  said  Gun-Makers'  Company  to  prove  the 
aaid  barrels  by  the  provisional  proof  in  the  said  act  directed ;  where- 
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fore  the  defendant  so  refused  to  receive  and  prove  the  said  barrels  as  ii 
the  declaration  in  that  behalf  was  alleged. 

To  this  plea  the  plaintiff  demurred,  the  ground  stated  in  the  margin 
being,  "  that  provisional  proof  by  the  Gun-Makers'  Company  is  not  a 
condition  precedent  to  definitive  proof  by  that  company ;  but  that  th*y 
are  bound  to  prove  definitively  barrels  which  have  been  duly  proved 
provisionally  at  the  Birmingham  proof-house."     Joinder. 

Mellor  (with  whom  was  Field),  in  support  of  the  demurrer.(a) — The 
question  presented  for  the  consideration  of  the  court  upon  this  dennu> 
rer,  is,  whether  the  Gun-Makers'  Company  in  London  and  also  the 
*Qfi1  *Gun-Makers'  Company  at  Birmingham  are  bound  respectively  to 

-*  receive  for  definitive  proof  gun-barrels  which  have  been  provision- 
ally proved  at  the  other  place.  It  appears  that  all  barrels  are  manu- 
factured at  Birmingham,  and  that,  previously  to  the  58  G.  S,  c.  115, 
the  only  proof-house  was  that  of  the  Gun-Makers'  Company  in  Lon- 
don. That  act  established  a  proof-ho  ise  at  Birmingham,  for  the  proof 
of  barrels  there.  It  being  found  that  that  statute  was  extensively 
evaded,  another  act  was  passed, — 55  G.  3,  o.  59, — to  amend  the  former 
act.  The  second  section  of  the  amended  act  required  that  every  barrel 
for  the  making  of  any  gun,  fowling-piece,  &c,  or  any  other  descriptioi 
of  fire-arms  usually  called  small-arms,  should  be  sent  immediately  from 
the  manufacturers  themselves  to  the  proof-house  of  the  Gun-Makers' 
Company  or  to  the  proof-house  established  by  that  act,  &c.  In  1855, 
the  two  companies  united  for  the  purpose  of  obtaining  the  act  which 
now  regulates  the  proof  of  gun-barrels  in  England,  18  &  19  Vict.  c. 
cxlviii.  This  act  begins  with  a  recital  of  the  charter  of  the  Gun-Makers' 
Company  (14th  March,  1687),  and  of  the  two  first-mentioned  acts ;  and 
then  proceeds  to  recite  that  "  it  is  expedient  that  better  provision  be 
made  for  insuring  that  small-arms  made  in  England  be  properly  aad 
carefully  manufactured,  and,  in  order  thereto,  that  better  provision  be 
made  for  the  proving  and  marking  as  proved  of  all  such  parts  of  small- 
arms  as  for  securing  the  safe  user  thereof  ought  to  be  proved,  and  that 
further  powers  be  conferred  on  the  two  companies  [viz.  the  Birmingham 
Company  and  the  Gun-Makers'  Company  of  London]  respectively  for 
insuring  compliance  with  the  requirements  of  this  act ;  and  that  it  is 
expedient  that  all  smooth-bored  single  barrels  be  proved  once  only,  and 
by  definitive  proof,  and  only  when  in  the  s  ate  in  that  behalf  by  this 
act  provided,  and  that  all  rifled  barrels  and  double  barrels  be  proved  by 
*971  Prov*s*onal  and  also  by  definitive  proof  as  respectively  by  this  *set 

J  provided."     By  the   interpretation   clause,  s.  4,  "Small-arm* 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were, — 

M  That  the  Gun-Barrel  Proof  Act,  1855,  doea  not  require  that  gun-harrels  which  bare  teas  dn|i 

proved  provisionally  at  the  Birmingham  proof-house,  should  be  again  proved  provisional!/  *t  the 

proof-house  of  the  Gon  Makers'  Company,  before  being  definitively  proved  by  the  eaid  last-men* 

Uoned  company,  as  required  bj  the  said  act :  and 
"  That  the  Gun- Makers'  Company  were  bound  to  prove  the  barrels  in  question  by  definitive 

poof.* 
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includes  small-arms  of  every  description,  and  whether  of  present  use 
or  of  future  invention,  respectively,  adapted  for  the  discharge  of  bul- 
lets, shots,  or  other  projectiles,  either  by  means  of  the  explosion,  igni- 
tion, or  other  aetion  of  gunpowder,  gun-cotton,  fulminating  powder,  or 
other  substance,  whether  of  present  use  or  of  future  invention  or  appli- 
cation, or  by  means  of  the  expansion  of  steam  or  gas,  or  by  any  other 
means,  not  being  merely  mechanical  means,  except  air-guns  as  at  pre* 
sent  manufactured ;  m  Barrel"  includes  every  barrel  of  every  small-arm 
and  every  breech  of  every  small-arm,  and  every  part  of  every  small- 
arm,  which  part  would  in  the  user  of  the  small-arm  contain  all  or  any 
part  of  the  charge  of  the  small-arm,  and  every  part  of  every  small* 
arm,  in,  from,  or  through  which  part,  in  the  user  of  the  small-arm,  all 
or  any  part  of  the  charge  thereof  would  be  exploded  or  discharged : 
"Barrel"  also  includes  all  barrels  welded,  forged,  or  cast,  finished  or 
(unfinished,  or  in  any  other  progressive  state  of  manufacture,  and  any 
and  every  part  of  a  barrel :   "  Double  Barrel"  includes  every  barrel 
eonstrueted  for  every  small-arm  consisting  of  two  or  more  barrels: 
"Provisional  Proof"  means  proof  of  a  barrel  liable  in  any  subsequent 
stage  of  manufacture  to  be  reduced  in  strength  before  it  forms  part  of 
a  small-arm  in  a  finished  state :  "Definitive  Proof"  means  proof  of  a 
barrel  not  liable  in  any  subsequent  stage  of  manufacture  to  be  reduced 
in  strength  before  it  forms  part  of  a  small-arm  in  a  finished  state : 
"Proof"  includes  "provisional  proof"  and  "definitive  proof,"  and 
means,  as  the  case  requires,  "provisional  proof"  or  "definitive  proof." 
The  76th  section  enacts  that  "  each  of  the  two  companies  shall  from 
time  to  time  maintain  a  proper  public  proof-house,  with  all  neeessary 
things  for  proving  barrels  thereat,  and  shall  at  all  times  keep  the  same 
in  proper  order  and   condition  for  the  proving  of  all   such   barrels 
*as  are  from  time  to  time  sent  to  such  respective  public  proof-house  ^qq 
for  proof  thereat,  and  shall  keep  there  a  set  of  standard  plugs  to  *■ 
determine  the  siie  of  barrels  brought  to   be   proved."     Section   T7 
enables  the  flan-Makers'  Company  from  time  to  time  to  make  such 
rales  and  regulations  as  appear  to  them  necessary  for  receiving  at  their 
proof-house  barrels  for  proof,  and  for  proving  them,  and  marking  as 
proved  the  same,  according  to  the  provisions  of  this  act,  and  for  re-deli- 
vering the  same  when  so  proved  and  marked.    The  78th  and  subsequent 
sections  in  like  manner  enable  the  Birmingham  Company  to  make  rules 
for  regulating  the  management  of  their  proof-house.     The  84th  section 
makes  the  proof-master  of  the  Gun-Makers'  Company  responsible  for 
the  execution  by  himself  or  his  assistants  of  vhe  several  duties  with 
teipeet  to  the  receiving,  proving,  marking  as  proved,  and  delivering 
barrels  by  the  act  imposed  on  the  Gun-Makers'  Company :  and  s.  85 
imposes  a  like  responsibility  on  the  proof-master  of  the  Birmingham 
Company.     The  clause  upon  which  the  question  in  this  case  mainly 
tens  js  the  £6^*,  which  enacts  that  «  eacfc  pf  the  two  companies  shall 
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receive  all  barrels  brought  to  the  proof-house  of  that  company  in  the 
proper  state  for  proof,  and  whether  or  not  theretofore  proved,  and  shall 
duly  prove  the  same  thereat  according  to  the  scale  in  force  under  this 
act,  and  shall  duly  mark  such  barrels  when  proved  (if  found  of  proof), 
as  duly  proved  according  to  such  scale ;  and,  upon  repayment  of  all  sums 
actually  paid  by  that  company  in  respect  of  the  carriage  of  such  barrels 
and  their  delivery  at  such  proof-house  and  their  re-delivery  when  proved, 
and  on  payment  of  the  charges  for  proving  and  marking  as  proved  by  this 
act  authorized,  shall  deliver  the  barrels  so  proved  and  marked  as  proved 
to  the  persons  entitled  to  receive  the  same."  This  clause,  it  is  submitted, 
applies  to  all  barrels  brought  for  proof,  whether  for  provisional  or  for 
*QQ1  definitive  proof.  The  87th  section  enacts,  that,  "  after  the  com- 
J  mencfement  of  this  act,  a  barrel  shall  not  be  used  in  the  making 
of  any  small-arm,  unless  the  barrel  have  been  duly  proved  at  the  proof- 
house  of  the  Gun-Makers'  Company,  or  at  the  Birmingham  proof-house, 
or  at  some  other  public  proof-house  established  by  law,  and  duly  marked 
as  proved."  The  88th  section  provides,  that,  <<  after  the  commencement 
of  this  act,  a  small-arm  shall  not  be  sold  or  exchanged,  or  exposed  or 
kept  for  sale,  or  exported,  unless  the  barrel  or  barrels  thereof  have 
been  duly  proved,"  &c.  Section  89  enacts  that  "every  double  barrel 
provisionally  proved  according  t;  this  act,  and  at  any  time  thereafter 
reduced  in  strength  in  any  progressive  stage  of  the  manufacture 
thereof,  shall  for  the  purposes  of  this  act  be  deemed  an  unproved  barrel, 
except  for  the  purpose  of  receiving  and  until  it  shall  have  received  the 
definitive  proof."  The  90th  enacts,  that,  "  if  any  barrel  which  shall  be 
marked  as  proved  under  this  act  shall  by  any  process  of  manufacture, 
or  by  any  other  means  whatsoever  other  than  the  user  and  wear  and 
tear  thereof,  be  unduly  reduced  in  substance  or  strength  so  as  that  the 
mark  thereon  does  not  duly  represent  the  proof  which  if  then  duly 
proved  it  would  bear,  every  such  barrel  shall  for  the  purposes  of  this 
act  be  deemed  an  unproved  barrel."  Sections  91  and  92  provide  for 
the  cases  of  the  removal  or  defacing  of  the  proof-mark.  Section  93 
enacts  that  "  all  barrels  from  time  to  time  brought  to  the  proof-house 
of  the  Gun-Makers'  Company,  the  Birmingham  proof-house,-  or  any 
other  public  proof-house  established  by  law  for  proof,  shall  be  proved 
according  to  the  rules,  regulations,  and  seal?  in  that  behalf  according 
to  the  provisions  of  this  act  in  force."  The  113th  section  imposes  a 
penalty  not  exceeding  20/.  upon  every  officer  or  other  person  engaged 
in  the  management  of  the  proof-house  of  the  Gun-Makers'  Company, 
or  the  Birmingham  proof-house,  acting  contrary  to  or  neglecting  his 

•1001  ^uty  *n  any  °^  ^e  *f°N°wing  (amongst  other)  particulars,— 
J  "  1.  Not  receiving  at  the  proof-house  any  barrel  duly  brought 
or  sent  thereto  for  proof:  2.  Not  duly  proving  at  the  proof-house 
any  barrel  duly  brought  or  sent  thereto  for  proof:  S.  Not  duly  marking 
09  proved  any  barrel  duly  proved  at  the  proof-house,  and  duly  found 
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of  proof:  4.  Not  duly  deKvjrjng  to  the  person  entitled  thereto  any 
barrel  duly  proved   at  the  proof-house,  and  duly  found   of  proof.'9 
Schedule  (B)  contains  rules  and  Regulations  applicable  to  the  proof  of 
small-arms.     It  begins  with  classifying,  them  as  follows : — First  class, 
—comprising  single-barrelled  military  Vras  of  smooth  bore.     Second 
class,— comprising  double-barrelled  military  ;arm§  of  smooth  bore,  and 
rifled  arms  of  every  description,  whether  of  que  or  more  barrels,  or 
constructed  of  plain  or  twisted  iron.     Third  cl&ss^comfrmng  every 
description  of  single-barrelled   birding  and   fowlin-fj-fjfcces   for  firing 
small  shot ;  and  also  those  known  by  the  names  of  JDtfriqh,  Dutch, 
Carolina,  and  Spanish.     Fourth  class, — comprising  every/description 
of  double-barrelled  birding  and  fowling-pieces  for  firing  small  shot. 
Fifth  class, — comprising  revolving  and   breech-loading  small-arms  of 
every  description  and  system."     The  "rule  of  proof  is  as  follows  :-*- 
"  The  gunpowder  used  for  proof  shall  be  of  equal  quality  and  strength 
with  that  which  is  now  used  by  the  board  of  ordnance.     The  balls  used 
for  the  proof  of  barrels  of  all  classes  shall  be  of  lead,  and  spherical,  and 
of  the  size  and  weight  prescribed  by  the  scale  for  proof.     Barrels  far 
arms  of  the  second  class  and  of  (he  fourth  class,  and  for  breech-loading 
arms  of  the  fifth  class,  shall  be  proved  provisionally  and  definitively,  and 
barrels  for  all  other  arms  shall  be  proved  once  definitively."    The  "  condi- 
tions precedent  to  proof,"  are  as  follows: — "Barrels  for  arms  of  the 
first  class  shall  not  be  qualified  for  proof  until  they  shall  be  in  a  fit  and 
proper  state  for  setting  up.     Barrels  for  arms  of  the  third,  class  shall 
not  *be  qualified  for  proof  until  they  shall  be  in  a  fit  and  proper  rj|!ini 
state  for  setting  up,  with  the  proper  breeches  in  ;  and  all  barrels  ^ 
lumped  for  percussioning  shall  be  proved  through  the  nipple:hole,  with 
the  proper  pins  or  plugs  in.     Barrels  for  arms  of  the  second  and  fourth 
classes, — For  provisional  proof:  If  of  plain  metal,  shall  be  bored  and 
ground,  having  plugs  attached,  with  touch-holes  drilled  in  the  plugs,  of 
a  diameter  not  exceeding  one-sixteenth  of  an  inch.     If  any  touch-hole 
shall  be  enlarged,  from  any  cause  whatever,  to  a  dimension  exceeding  in 
diameter  one-tenth  of  an  inch,  the  barrel  shall  be  disqualified  for  proof! 
Notches  in  the  plugs  instead  of  drilled  touch-holes  shall  disqualify  for 
proof.     If  of  twisted  metal,  they  shall  be  fine-bored,  and  struck  up» 
with  proving  plugs  attached,  and  touch-holes  drilled  as  in  the  case  of 
plain  metal  barrels.    For  definitive  proof ',— The  barrels,  whether  of  plain 
or  twisted  metal,  shall  be  in  a  finished  state,  ready  for  setting  up,  with 
the  breeches  in  the   percussioned  state,  break-offs   fitted  and  locks 
jointed ;  the  top  and  bottom  ribs  shall  be  rough  struck  up,  pipes,  loops, 
and  stoppers  on.     All  rifle-barrels  must  be  rifled ;  the  top  and  bottom 
ribs  of  double  barrels  shall  be  struck  up,  pipes  and  stoppers  on,  the 
proper  breeches  in,  and  the  thread  of  the  screws  shall  be  sufficiently 
sound  and  full  for  proof.     Barrels  for  revolving-arms  of  the  fifth  class 
shall  have  the  cylinders  with  the  revolving  action  attached  and  complete. 
Barrels  for  breech-loading  arms  of  the  fifth  class  shall  be  subject  tQ 
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provisional  proof,  according  to  the  claps  to  which  they  belong,  and  to 
definitive  proof  when  the  breech-loading  action  is  attached  and  complete/' 
Provision  is  then  made  for  the  inarfca  of  proof,  and  the  mode  of  affixing 
them.  The  proportion  of  powder  For  the  proof  of  arms  of  the  second 
class  is  twice  as  great  for  .provisional  proof  as  it  is  for  definitive  proof, 
—4812  grains  for  the  fotroef ,  and  2406  grains  for  the  latter ;  and  for 
»1  ooi  t'ie  f°ur*h  £l**4  3850  grains  for  ^provisional,  and  2406  grains 

~*  for  definitijcl*.  proof .     And  a  separate  fee  is  payable  for  each 
description  of-.pritaf.     All  gun-barrels  are  manufactured  in  the  rough 
<  state  in  Bitznin^hara  or  its  neighbourhood ;  those  called  London  made 
being  finished  in  London,    Single  barrels  undergo  but  one,  the  definitive 
proof  ;* 'and,  before  they  are  submitted  to  that  proof,  they  are  reduced 
to  the  condition  in  point  of  strength  at  which  they  are  intended  to  he 
used.     Where  they  are  intended  to  be  worked  into  double  barrels,  they 
are  submitted  to  the  provisional  proof,  to  ascertain  their  fitness  to  be 
manufactured  into  double-barrelled  guns.     It  is  convenient,  therefore, 
to  the  gun  trade  that  the  barrels  should  be  provisionally  proved  before 
they  are  welded  together,  and  that  that  provisional  proof  should  be 
applied  at  Birmingham ;  for,  the  application  of  the  provisional  proof 
after  the  barrels  are  welded  together  subjects  them  to  an  undue  risk. 
There  is  nothing  in  the  statute  to  make  it  a  condition  precedent  to 
their  being  definitively  proved,  that  the  barrels  should  have  undergone 
the  provisional  proof  at  the  same  place.    [Cockburn,  G.  J. — Is  there 
anything  in  the  statute  making  the  provisional  proof  by  the  one  company 
conclusive  on  the  other?     What  is  there,  when  a  barrel  marked  as 
provisionally  proved  by  the  one  company  is  presented  to  the  other  for 
definitive, proof,  to  satisfy  them  that  the   provisional   proof-mark    is 
properly  applied  ?]     The  act  (s.  99)  makes  it  a  misdemeanor  to  place  the 
proof-mark  on  an  unproved  barrel.     Besides,  the  provisional  proof-mark 
of  the  Gun-Makers'  Company  might  equally  be  forged.    [Cockburn,  C. 
J. — It  may  be  that  the  Gun-Makers'  Company  are  bound  to  know  their 
4>wn  mark :  but  there  is  nothing  to  make  it  obligatory  upon  them  to  give 
credit  to  the  Birmingham  proof-mark.]     There  is  nothing  to  enable 
the  Gun-Makers'  Company  to  recognise  their  own  mark  with   more 
certainty  than  that  of  the   Birmingham  Company,  or  foreign  proof- 
*1 0TI  mar^8»  the  provisions  as  to  *which  are  in  ss.  105—109.     [Crow- 

* J  der,  J.— The  Gun-Makers'  Company  would  equally  refuse  to 
recognise  the  provisional  proof-mark  if  it  were  clearly  proved  to  be  the 
Birmingham  mark:  the  broad  question  is,  whether  the  Gun-Makers' 
Company  are  bound  to  prove  and  to  mark  with  the  definitive  proof- 
mark  barrels  which  have  been  provisionally  proved  at  Birmingham. 
Cress  well,  J. — By  s.  106,  barrels  with  foreign  proof-marks  (regis- 
tered) are  exempted  from  the  provisions  of  the  act,  unless  they  purport 
to  be  of  English  manufacture,  in  which  case  they  are  to  be  deemed 
unproved  barrels.]  Convenience  to  the  trade  and  to  the  public  will 
manifestly  be  best  attained  by  adopting  thp  more  liberal  and  natural 
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construction  of  the  statute.  [Cockburn,  C.  J. — Before  the  passing  of 
the  Gun-Barrel  Proof  Act,  1855,  the  two  companies  were  independent 
of  each  other.  Do  they  not  still  remain  so  ?]  The  principal  alteration 
effected  by  that  act,  is,  the  intrc  duction  of  provisional  proof. 

Byle*9  Serjt.  (with  whom  was  T.  Jane*),  eontnL(a) — The  main  ground 

upon  which  the  defendant  relies  has  already  been  anticipated  by  the 

Lord  Chief  Justice.     These  proof-marks  are  provided  for  the  protection 

of  the  public,  for  insuring  the  proper  manufacture  of  small-arms,  and 

for  securing  as  far  as  may  be  the  safe  user  thereof.     The  material 

sections  are  the  86th,  87th,  and  88th.     The  86th  provides  that  each  of 

the  two  companies  shall  receive  all  barrels  brought  to  the  proof-house 

of  that  company  in  the  proper  state  for  proof,  and  whether  or  not 

theretofore   proved,  and  shall   duly  prove  the   same  *thereat  r^1Ad 

according  to  the  scale  in  force  under  this  act,  and  shall  duly  ■- 

mark  such  barrels  when  proved  {if  found  of  proof),  as  duly  proved 

according  to  such  scale :  and  the  87th  and  88th  sections  respectively 

prohibit  the  use  of  barrels  in  the  making  of  any  small-arin,  or  the  sale 

or  exposure  for  sale  of  a  small-arm,  unless  the  barrels  thereof  have 

been  duly  proved  at  one  or  other  of  the  legal  proof-houses, — not  partly 

at  the  one,  and   partly  at  the  other;  "proved"  must  mean  entirely 

proved.     There  is  nothing  in  the  act  to  require  the  one  company  to 

give  credit  to  the  provisional  proof-mark  of  the  other, — much  less  to 

compel  them  under  a  penalty  to  recognise  it.     These  marks  are  easily 

forged :  but  each  company  may  have  peculiar  means  of  identifying  its 

own  mark,  by  private  arrangements  not  patent  to  the  ordinary  class 

of  forgers.     Various  things  are  requisite  to  entitle  a  barrel   to  tho 

provisional  proof-mark.     When  required  to  impress  the  piece  with  the 

definitive  proof-mark,  the  Gun-Makers'  Company  are  called  upon  tp 

vouch  that  the  provisional  proof-mark  has  been  properly  put  upon  it. 

Is  that  reasonable,  where  the  provisional  proof  is  made  by  the  other 

company?     [Cresswell,  J. — Would  they  be  justified  in  putting  their 

definitive  proof-mark  upon   a   piece  the    barrels  of  which   had   been 

provisionally  proved  by  the  Birmingham  Company?]     It  is  submitted 

that  they  would  not :  but  it  is  one  thing  to  say  that  they  are  justified^ 

and  another  that  they  are  bound,  and  that  under  a  penalty.     So  far 

from  there  being  anything  in  the  act  of  parliament  to  compel  the  Gun- 

Maker*'  Company  to  do  that  the  omission  of  which  is  complained  of, 

the  115th  section  expressly  provides,  "that,  except  as  is  by  this  act 

expressly  provided,  this  act  or  anything  therein  shall  not  take  away, 

lessen,  alter,  or  prejudice  any  of  the  estates,  franchises,  Ordinances, 

rales,  regulations,  rights,  powers,  or  privileges  of  the  Gun-Maker^' 

Company,  and  this  act,  or  anything  therein,  shall  not  in  any  manner 

(n)  The  point  marked  for  argument  on  the  part  of  the  defendant,  was, — u  That,  inasmuch  aa 
the  plaintiff  reftited  to  allow  the  Gun -Makers'  Company  to  prove  the  barrels  by  provisional  proof, 
Jhs  plaintiff  was  not  entitled  to  complain  of  the  defendant's  having  refused  lo  prove  them  by 
Moiiire  proof  f 
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*in*Vl  derogate  fr°m  or  affcc*  tne  charter  of  that  company.**  And 
J  there  is  nothing  unreasonable  in  the  defendant's  objection. 
Suppose  a  gun  bursts  in  consequence  of  defective  proof,  which  company 
is  to  be  charged  with  negligent  performance  of  its  duty,  if  one  proof  is 
made  at  each  place?  It  would  be  a  case  of  divided  responsibility, 
which  in  most  cases  is  no  responsibility  at  all. 

Mellor,  in  reply.— The  company  could  not  incur  any  liability,  as 
suggested,  provided  they  duly  make  the  proof  they  profess  to  make. 
The  manufacturer  or  the  seller  alone  incurs  liability,  if  he  sells  or 
exposes  for  sale  an  improperly  proved  guri.  [Cresswbll,  J. — What 
evidence  are  the  companies  to  have  of  the  provisional  proof,  before  they 
can  be  called  upon  to  mark  a  barrel  with  the  definitive  proof-mark  ? J 
The  provisional  proof-mark  is  sufficient  evidence.  [Cresswem,,  J. — 
The  statute  does  not  say  so.]  It  does  not  in  terms:  but  it  is  submitted 
that  that  is  the  necessary  effect  of  the  86th  section,  coupled  with  the 
conditions  and  regulations  contained  in  the  schedule.  [Cockburx,  C. 
J. — There  is  no  express  provision,  that,  with  a  view  to  definitive  proof, 
it  must  appear  that  the  barrel  has  already  been  provisionally  proved. 
Crowder,  J. — The  question  is,  whether  that  is  not  of  necessity  involved 
in  the  86th  section.] 

Cockburn,  G.  J. — I  am  of  opinion  that  the  second  plea  is  a  good 
answer  to  the  action,  and  consequently  that  our  judgment  must  be  for 
the  defendant.     It  is  clear,  from  the  general  scope  of  the  act  of  parlia- 
ment, that  what  was  intended  under  the  new  system  of  proof  introduced 
thereby,  was,  that,  with  reference  to  certain  descriptions  of  small-arms, 
there  should  be  a  provisional   proof  of  the   barrel  in  an  unfinished 
state,  and  a  further  and  definitive  proof  when  the  piece  has  attained  its 
more  finished  condition  preparatory  to  mounting,  and  that  the  provi- 
♦mfil  s*ona*  proof  should  have  precedence  of  *the  definitive  proof,  and 
-*  that  neither  of  the  two  companies  is  bound  to  prove  and  mark 
as  definitively  proved  any  barrel  so  requiring  provisional  proof,  unless 
it  has  previously  undergone  such  provisional  proof.     The  question  is, 
whether,  one  company  having  proved  a  barrel  provisionally,  the  other 
is  bound  on  request  to  make  the  definitive  proof.     I  am  of  opinion  that 
there  is  nothing  in  the  act  to  make  it  obligatory  upon  either  company 
definitively  to  prove  barrels  which  have  been  provisionally  proved  by 
the  other.     It  appears,  that,  previously  to  the  passing  of  the  18  k  19 
Vict.  c.  cxlviii.,  the  two  companies, — the  Gun-Makers'  Company  of 
London,  and  the  Birmingham  Company, — had  each  an  entirely  sepa- 
rate and  independent  existence :  and  I  find  nothing  in  that  act  to  de- 
note that  they  are  to  be  considered  as  amalgamated.     I  readily  con- 
cede that  it  would  make  little  or  no  difference  to  the  public  if  the 
provisional  proof  by  the  one  company  were  to  be  binding  upon   the 
other.     But  all  I  can  say  is,  that  that  is  matter  for  legislative  const 
deration,  and  that  we  are  bound  by  what  the  legislature  has  said.     If 
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there  were  any  doubt  upon  the  language  of  the  86th  section  and  the 
Kale  therein  referred  to,  there  is  a  clear  and  unambiguous  provision  in 
b.  115,  that,  "  except  as  is  by  this  act  expressly  provided,  this  act  or 
anything  therein  shall  not  take  away,  lessen,  alter,  or  prejudice  any  of 
the  estates,  franchises,  ordinances,  rules,  regulations,  rights,  powers, 
or  privileges  of  the  Gun-Makers'  Company,  and  this  act  or  anything 
therein  shall  not  in  any  manner  derogate  from  or  affect  the  charter  of 
that  company."  Now,  it  would,  I  apprehend,  be  materially  interfering 
with  the  interests  and  privileges  of  the  Gun-Makers'  Company  to  hold 
them  to  be  bound  to  give  the  definitive  proof  to  barrels  which,  have 
been  provisionally  proved  by  the  Birmingham  Company.  There  being 
nothing  in  the  act  making  it  obligatory  upon  them  to  do  so,  we  must 
infer  from  *the  absence  of  any  such  provision  that  it  was  not  r*-uy» 
intended :  and  the  saving  of  the  company's  rights  by  s.  115  *- 
leads  my  mind  irresistibly  to  the  conclusion  that  the  legislature  did  not 
intend  that  the  two  descriptions  of  proof  should  be  made  by  the  two 
companies  indiscriminately,  or  that  it  should  be  incumbent  on  either 
to  give  faith  and  credence  to  the  proof-mark  of  the  other.  I  therefore 
think  the  defendant  has  not  been  guilty  of  the  breach  of  duty  with 
which  he  is  charged,  and  consequently  that  he  is  entitled  to  the 
judgment  of  the  court  upon  this  demurrrer. 

Ckesswkll,  J. — I  am  of  the  same  opinion.  It  is  very  possible,  that, 
if  this  matter  had  been  properly  presented  to  the  minds  of  the  legis- 
lature at  the  time  of  the  passing  of  the  recent  act,  some  more  clear 
provision  upon  the  subject  would  have  been  introduced.  I  find  this  to 
be  quite  clear, — that  certain  descriptions  of  small-arms  are  required  to 
be  proved  in  two  ways,  viz.  by  provisional  and  by  definitive  proof;  and 
that  each  of  the  two  companies  is  bound  to  prove  all  such  barrels  as  are 
presented  to  them  for  proof.  But  I  do  not  find  anything  in  the  act 
which  says  that  either  company  shall  be  satisfied  with  the  provisional 
proof  of  the  other.  I  therefore  think  the  whole  proof  must  be  made 
by  one  company. 

Crowdbr,  J. — I  also,  am  of  opinion  that  the  defendant  is  entitled  to 
judgment  in  this  case:  and  the  ground  of  that  opinion  is,  that  the 
statute  18  &  19  Vict.  c.  cxlviii.  was  passed,  as  the  preamble  states,  for. 
the  purpose  of  uniting  in  one  act,  and  extending,  the  powers  already 
vested,  whether  by  charter  or  by  statute,  in  the  two  companies ;  and 
that,  in  construing  it,  we  must  deal  with  it  as  if  it  consisted  of  two 
separate  acts  each  applicable  to  each  company.     There  is  nothing  in 
any  'part  of  it  to  show  that  what  is  done  under  it  by  the  one  r#1  ao 
company  ia  to  form  part  of  any  proceeding  by  the  other.     The  L 
only  practical  alteration  with  regard  to  the  proofing  of  small-arms,  is, 
that, as  to  certain  descriptions  of  arms,  an  additional  proof  is  required:, 
bat  there  is  nothing  to  warrant  the  conclusion  that  the  provisional* 
proof  may  be  made  by  the  one  company,  and  the  definitive  proof  by 
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tfhe  other.  1  cannot,  however,  see  that  the  safety  of  the  public  wouM 
he  in  any  degree  endangered  if  that  were  so.  But,  looking  at  the  whole 
scope  of  the  act,  and  more  particularly  at  the  saving  of  rights  contained 
in  the  115th  section,  I  am  unable  to  come  to  any  other  conclusion  than 
that  the  acts  of  the  two  companies  are  to  be  wholly  independent  of 
each  other :  and  it  is  upon  that  ground,  and  upon  that  ground  alone, 
that  I  have  arrived  at  the  conclusion  that  the  defendant  is  entitled  to 
the  judgment  of  the  court. 

Willes,  J. — I  am  of  the  same  opinion.     The  preamble  shows  that 
there  were  two  companies  having  a  separate  and   distinct  existence 
before  the  passing  of  this  act, — the  Gun-Makers'  Company,  which  was 
incorporated  by  charter  of  Edward  the  Second,— -*nd  the  Birmingham 
Company,  which  was  established  in  the  year  1818,  for  the  convenience 
of  the  Birmingham  gun-trade.    Down  to  the  year  1855,  it  had  not  been 
thought  necessary  that  the  description  of  guns  called  small-arms  should 
be  submitted  to  more  than  one  proof.     But,  in  consequence  of  the 
modern  improvements  in  the  manufacture  of  guns,  it  was  thought  by 
persons  experienced  on  the  subject  to  be  expedient,  in  the  case  of  bar- 
rels to  be  reduced  in  strength  by  the  operation  necessary  to  convert 
them  into  guns  of  particular  descriptions,  viz.  rifled-arms  or  double- 
barrelled  guns,  that  there  should  be  two  proofs,— one,  of  the  barrel  in 
its  original  state, — the  other,  when  it  should  be  in  the  state  in  which  it 
*10Q1  *s  to  ^e  *actua^y  used.     Accordingly,  this  act  for  the  first  time 
•*  introduces  the  necessity  of  provisional  and  definitive  proof, — the 
two  when  made  constituting  the  proof  necessary  before  the  gun  can  in 
its  complete  state  be  sold  or  used.    I  see  nothing  in  the  act  to  put  this 
double  proof  upon  a  different  footing  from  the  proof  which  was  required 
before  its   passing :   it  merely  substitutes  the  two  operations  for  the 
single  one ;  and,  unless  there  is  something  in  the  act  which  expressly 
provides  the  contrary,  the  entire  operation  which  constitutes  the  proof 
lhust  take  place  either  in  Birmingham  or  in  London.     I  find  nothing 
of  that  kind  in  the  statute.     On  the  contrary,  the  86th  section  enacts 
that  "  each  of  the  two  companies  shall  receive  all  barrels  brought  to  the 
proof-house  of  that  company  in  the  proper  state  for  proof,  and  whether 
Or  not  theretofore  proved,  and  shall  duly  prove  the  same  thereat  accord- 
ing to  the  scale  in  force  under  this  act,  and  shall  duly  mark  such  bar* 
rels  when  proved  (if  found  of  proof),  as  duly  proved  according  to  such 
scale."     The  language  of  that  section  seems  to  me  to  be  carefully  dis- 
tinct as  to  proof  by  each  company  and  at  each  place.     It  is  said  that 
the  safety  of  the  public  is  equally  well  secured  by  the  proof  taking 
place  at  Birmingham  as  in  London.     Whether  that  be  so  or  not,  I  can* 
not  tell.     Looking  at  the  scale  for  proof  contained  in  the  schedule,  I 
am  not  sure  that  the  provisional  proof  might  not  be  made  less  carefully 
at  the  one  place  than  at  the  other,  without  any  actual  failure  to  fulfil 
its  directions :  and  I  can  quite  conceive  that  the  person  having  th* 
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greater  skill  or  prestige  should  strive  to  retain  it.  At  all  events,  ther* 
is  nothing  in  the  act  to  impose  upon  the  Gun-Makers'  Company  the 
duty  which  is  sought  by  this  action  to  be  imposed  upon  them,  and  con* 
tequently  the  action  is  not  maintainable. 

Judgment  for  the  defendant. 


♦WYATT  v.  tfHE  DARENTH  VALLEY  RAILWAY  COM-  [*lld 

PANY.    April  25. 

Ad  spplication,  under  the  Companies  Clauses  Consolidation  Act,  1845,  8  £  0  Viet  e.  16,  s.  3A,  for 
leave  to  woe  a  set  fa.  •  gainst  a  shareholder  on  a  judgment  against  the  company,  was  founded 
upon  an  affidavit  which  stated  that  two  writs  of  fi  fa.  had  been  issued  against  the  company, 
and  returned  nulla  bona ;  that  deponent  believed,  from  inquiries  which  be  had  made  of  the 
secretary  and  a  shareholder,  that  the  company  had  not  at  the  time  of  the  recovery  of  the  judg- 
ment, or  since,  any  property,  goods,  or  chattels,  and  that  any  execution  against  then  would  be 
ineffectual ;  that  all  due  diligence  and  means  had  been  used  to  obtain  satisfaction  ;  and  that 
the  deponent,  as  clerk  to  the  company's  solicitor,  had  transacted  much  of  their  legal  business, 
and  thereby  became  well  acquainted  with  their  position  and  circumstances : — Held,  sufficient. 

It  i«  ao  answer  to  a  motion  for  a  scire  facias  against  a  shareholder  of  a  joint  stock  company, 
under  the  8  A  9  Vict  c.  16,  s.  30,  upon  a  judgment  obtained  against  the  company,  that  the 
company  is  indebted  to  the  shareholder  against  whom  execution  is  sought,  to  a  greater  amount 
than  that  of  his  unpaid  calls,  for  moneys  disbursed  by  Mm  as  a  director  on  behalf  of  tho 
company. 

Vauohan  Williams,  on  a  former  day  in  this  term,  obtained  a  rule 
calling  upon  one  Eli  Richards  to  show  cause  why  a  scire  facias  should 
not  issue  against  him  as  a  shareholder  of  the  Darenth  Valley  Railway 
Company,  to  have  execution  to  satisfy  a  judgment  obtained  by  the 
plaintiff  against  the  company  for  1811.  14*.  lid.,  pursuant  to  the  Com* 
panies  Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  16,  s.  86. 

The  affidavit  upon  which  the  motion  was  founded  waB  that  of  tho 
nanaging  clerk  of  the 'plaintiff's  attorney,  which  stated,  in  substance, 
that  the  action  was  brought  to  recover  276/.  19*.  2d.,  claimed  to  be  due 
to  the  plaintiff  from  the  company  as  the  balance  of  his  costs  of  and 
attending  the  procuring  and  passing  The  Darenth  Valley  Railway  Act, 
1658  (16  &  17  Vict.  c.  lxiii.) ;  that  judgment  was  signed  against  the 
company,  for  want  of  appearance,  on  the  18th  of  October,  1856,  for 
287L  7*.  2d. ;  that  writs  of  f .  fa.  were  duly  issued  thereon  on  the  24th 
of  October,  into  Middlesex  and  Kent,  and  afterwards  returned  nulla 
bona ;  that  two  several  sums  of  642.  9*.  7d.  and  84/.  2*.  8d.  had  been 
recovered  against  other  shareholders,  leaving  an  unsatisfied  balance  of 
18U.  14*.  lid. ;  that  the  deponent  had  made  many  inquiries  from 
persons  connected  with  the  company,  and  likely  to  be  informed  on  the 
subject,  and  particularly  from  two  persons  named  (one  of  them  being; 
or  having  been  the  secretary  of  the  company),  as  to  whether  the  com- 
pany had  any  property,  goods,  or  ^chattels,  and   from   such  r*<Mi 
inquiries  he  believed  that  the  company  never  had,  and  at  all  *- 
etents  did  not  at  the  time  of  the  recovery  of  the  said  judgment,  or  at  • 
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any  time  after,  have  any  property,  goods,  or  chattels  whatever  beyond 
their  books,  and  that  any  execution  against  them  would  be  ineffectual; 
that  all  due  diligence  and  means  had  been  used  to  obtain  satisfaction 
of  the  said  judgment  from  the  said  company  by  execution  against  their 
property  and  effects ;  that  the  plaintiff's  attorney  had  been  solicitor  to 
the  company,  and  that  the  deponent,  as  his  clerk,  attended  to  and 
transacted  much  of  the  legal  business  thereof,  and  thereby  became  well 
acquainted  with  the  position  and  circumstances  of  the  company ;  that 
Mr.  Richards  was,  as  appeared  by  the  register,  owner  of  fifty  shares  in 
the  company,  upon  which  there  remained  to  be  paid  up  51.  per  share; 
and  that  he  had  been  duly  served  with  notice  of  this  application.  , 

Raymond  showed  cause. — The  affidavit  upon  which  this  rule  was 
obtained  is  not  sufficient  to  satisfy  the  court  that  due  efforts  have  been 
made  to  obtain  satisfaction  from  the  property  of  the  company.  The 
deponent  does  not  show  that  any  application  whatever  has  been  made 
at  the  principal,  and  for  anything  that  appears  the  only,  office  of  the 
Company :  he  states  that  he  has  made  inquiries ;  but  not  there. 
[Cresswbll,  J. — Is  it  not  a  sufficient  primfi  facie  denial  of  their  having 
any  available  property  ?  Possibly  it  might  be  answered.]  The  case 
of  Hitchins  v.  The  Kilkenny  and  Great  Southern  and  Western  Rail- 
way Company,  10  C.  B.  160  (E.  C.  L.  R.  vol.  70),  shows  that  a  mere 
return  of  nulla  bona  amounts  to  nothing.  -  The  affidavit  here  does  not 
carry  the  case  a  step  further  than  did  that  which,  in  King  v.  The 
Parental  Endowment  Assurance  Company,  11  Exch.  443,  f  was  held 
insufficient.  In  that  case,  an  application  under  the  7  &  8  Vict.  c.  110, 
*1121  kj  a  judgment-creditor  of  a  joint  stock  company,  for  *leave  to 
J  issue  execution  against  a  shareholder,  was  founded  on  affidavits, 
which  stated  that  a  writ  of  fi.  fa.  was  issued  by  the  plaintiff  against 
the  goods  of  the  company,  and  placed  in  the  hands  of  the  sheriff,  to  be 
executed ;  that  the  sheriff  returned  nulla  bona ;  that  the  chief  office  of 
the  company  was  closed,  and  that  no  business,  to  the  best  of  the  depo- 
nent's belief,  was  carried  on  there ;  and  that  he  believed  that  any  exe- 
cution against  the  property  and  effects  of  the  company  would  be  wholly 
unavailing :  and  it  was  held,  that  the  facts  disclosed  did  not  show  that 
the  plaintiff  had  used  due  diligence  to  obtain  satisfaction  of  his  judg- 
ment by  execution  against  the  company,  since  there  was  no  affidavit  of 
the  sheriff's  officer  showing  what  he  had  done  under  the  writ.  Parke, 
B.,  there  says :  "  The  court  ought  not  to  allow  execution  to  issue  against 
a  shareholder,  unless  they  are  satisfied  that  due  diligence  has  been  used 
to  obtain  satisfaction  of  the  judgment  by  execution  against  the  com* 
pany.  Now,  what  has  been  done  for  that  purpose  is  a  matter  peculiarly 
within  the  plaintiff's  knowledge  ;  and  therefore  he  is  bound  to  show  to 
the  court  that  he  has  used  all  reasonable  exertions.  Here,  the  princw 
pal  objection  is,  that,  although  a  writ  of  fieri  facias  issued,  it  does  not 
appear  what  was  done  under  the  writ.    It  may  be  that  the  return  of 
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nulla  bona  was  at  the  instance  of  the  plaintiff  himself.     The  affidavits 
are  not  sufficient  to  satisfy  me  that  all  has  been  done  which  might  have 
been  done,  and,  consequently,  due  diligence  has  not  been  used.     With 
respect  to  the  case  of  Thompson  v.  The  Universal  Salvage  Company, 
8  Exch.  310,t  it  may  be  observed,  that  it  was  not  objected  that  the: 
affidavits  were  insufficient,  or  probably  the  rule  would  have  been  dis- 
charged on  that  ground.*'     [Cresswell,  J. — Nixon  v.  The  Kilkenny 
aiJ  vireat  Southern  and  Western  Railway  Company,  1  Hurlst.  &  N. 
47,f  is  more  like  the  present  case.     There,  an  application  under  this 
*act  was  founded  upon  affidavits  which  stated,  that  a  fi.  fa.  issued  r+11o 
against  the  company  and  was  returned  nulla  bona,  and  that  the  L 
company  had  not  at  the  date  of  the  judgment,  or  since,  any  lands, 
chattels,  Ac,  in  England,  Ireland,  or  elsewhere,  whereon  the  plaintiff 
could  levy  the  amount  of  the  judgment,  or  any  part  thereof:  and  it 
was  held  sufficient.     Pollock,  C.  B.,  there  distinguishes  the  case  of 
King  v.  The  Parental  Endowment  Assurance  Company,  saying, — There, 
the  affidavits  stated  that  a  fi.  fa.  issued,  which  was  returned  nulla  bona, 
that  the  chief  office  of  the  company  was  closed,  and  that  the  deponent' 
believed  that  any  writ  of  execution  against  the  property  and  effects  of 
the  company  would  be  wholly  unavailing.     But  there  was  no  affidavit, 
as  in  this  case,  that  the  company  had  no  property  whatever,  real  or 
personal,  on  which  execution  could  be  levied."]    The  statute  authorizes 
an  execution  against  the  shareholder  only  "  if  any  execution  shall  have 
been  issued  against  the  property  or  effects  of  the  company,  and  if  there 
cannot  be  found  sufficient  whereon  to  levy  such  execution/''    The  court 
ought  to  be  satisfied  that  due  diligence  has  been  used  before  the  sci.  fa. 
is  issued,  seeing  that  the  shareholder  has  no  means  of  raising  upon  the 
record  the  question  whether  or  not  they  have  wisely  exercised  the  dis- 
cretion given  them  by  the  statute.     [Cresswell,  J. — The  deponent 
shows  what  means  he  had  of  becoming  acquainted  with  the  position  and 
circumstances  of  the  company,  and  he  distinctly  swears  that  he  believes 
they  have  no  property  or  effects,  and  that  any  execution  against  them : 
would  be  ineffectual.]     He  does  not  make  any  independent  statement 
of  his  belief  to  that  effect,  but  merely  states,  that,  frbm  the  inquiries 
he  has  made,  he  believes  it.     [Cresswell,  J. — He  shows  his  means 
of  knowledge.] 
V.  William*  was  not  called  upon  to  support  his  rule. 
*Per  Curiam. — We  think,  upon  the  authority  of  Nixon  v.  r+11^ 
The  Kilkenny  and  Great  Southern  and  West*  rn  Railway  Com-  "■ 
P*ny,  the  affidavit  is  sufficient.  Rule  absolute. 


AffU  28.     A  similar  rule  had  also  been  obtained  against  one  John 
Widdecombe,  upon  a  similar  affidavit. 
W.  R,  Cole  now  showed  cause,  upon  an  affidavit  of  Mr.  Widdecombe, 
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Qtating,  that,  before  the  time  of  recovering  the  judgment,  he,  as  director 
end  shareholder  of  the  said  company,  and  for  and  on  behalf  of  the 
Company,  had  paid  out  of  his  own  proper  moneys  for  and  on  behalf  of 
the  company,  and  allowed  the  said  company  in  account  a  much  larger 
Sum  than  the  amount  of  the  5/.  per  share  alleged  in  the  affidavit  upon 
which  the  rule  was  moved  not  to  have  been  paid  up  by  him  on  his  said 
shares,  and  that  the  company  were  then  and  still  remained  indebted  to 
him  in  a  sum  far  beyond  the  said  5L  per  share  alleged  not  to  have  been 
paid  up  by  him,  viz.  in  a  sum  of  193Z.  1«.  3d.,  and  that  the  company 
had  no  claim  whatever  on  him  in  respect  of  the  said  51.  per  share  on 
His  said  shares  on  any  account  whatever;  and  that,  in  the  manner 
aforesaid,  the  whole  amount  of  his  said  shares  had  been  paid  up  by  him, 
and-  that  he  had  and  still  had  a  claim  on  the  company  beyond  the 
amount  of  his  said  shares  in  the  said  company  to  the  said  amount  of 
1932.  It.  8(2.,  and  which  he  had  been  and  still  was  unable  to  obtain  from 
the  company. 

The  36th  section  of  the  8  &  9  Vict.  c.  16,  enacts,  that,  « if  any  exe- 
cution, either  at  law  or  in  equity,  shall  have  been  issued  against  the 
property  or  effects  of  the  company,  and  if  there  cannot  be  found  suffi- 
*11*ft1  c*enfc  whereon  to  '"levy  such  execution,  then  such  execution  may 
J  be  issued  against  any  of  the  shareholders,  to  the  extent  of  their 
eharee  respectively  in  the  capital  of  the  company  not  then  paid  up : 
Provided  always  that  no  such  execution  shall  issue  against  any  share- 
holder except  upon  an  order  of  the  court  in  which  the  action,  suit,  or 
other  proceeding  shall  have  been  brought  or  instituted,  made  upon 
motion  in  open  court,  after  sufficient  notice  in  writing  to  the  persons 
sought  to  be  charged;  and  upon  such  motion  such  court  may  order 
execution  to  issue  accordingly."  The  question  is,  whether  the  court 
will,  in  the  exercise  of  their  discretion,  allow  execution  to  issue  under 
the  circumstances  disclosed  in  Mr.  Widdecombc's  affidavit.  [Cockbcrh, 
C.  J. — The  judgment-creditor  has  a  right  to  have  execution  against  the 
shareholder  to  the  extent  of  his  shares  not  paid  up.  What  answer  is  it 
for  the  shareholder  to  say,  "  The  company  is  indebted  to  me,  as  well  as 
to  you?1'  The  one  party  has  a  judgment  against  the  company;  the 
Other  a  mere  right  of  set-off.]  The  creditor's  right  is  subject  to  the 
discretion  of  the  court.  [Cockburn,  C.  J. — I  do  not  think  this  is  a 
matter  to  be  discussed  upon  affidavit.  Cbowder,  J. — Payment  of  a  call 
is  a  clear  and  definite  thing.  That  which  you  wish  to  introduce  is  open 
to  a  great  deal  of  difficulty.]  The  averments  in  the  scire  facias,  that 
the  party  is  a  shareholder,  and  as  to  the  amount  of  his  shares  unpaid* 
are  traversable :  Devereux  r.  The  Kilkenny  and  Great  Southern  and 
Western  Railway  Company,  20  Law  Journ.  Exch.  87,  5  Exch.  834. | 

P".  WiUiame,  contri,  was  not  called  upon. 

Cockburn,  C.  J. — I  am  of  opinion  that  this  rule  should  be  made 
absolute.     The  36th  section  provides,  that,  where  execution  upon  a 
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judgment  against  a  joint  stock  company  proves  ineffectual,  recourse 
may  be  had  *by  execution,  with  the  leave  of  the  court,  against  r<e11/» 
shareholders  to  the  extent  of  their  shares  not  paid  up.  I  agree  *- 
that  the  court  is  not  a  mere  instrument  to  make  the  order :  but  I  think 
it  is  clear  that  the  legislature  intended  to  give  an  effectual  and  substan- 
tial remedy  against  the  shareholder  to  the  extent  of  his  shares  not  paid 
up;  and,  unless  we  see  that  manifest  injustice  will  be  done,  we  are 
bound  to  afford  the  creditor  the  remedy  intended  by  them.  It  may  be 
that  the  shareholder  may  have  some  defence  upon  the  scire  facias :  but 
I  see  no  ground  upon  which  we  can  at  this  stage  interpose  between  the 
creditor  and  the  rights  which  the  law  has  given  him. 
The  rest  of  the  court  concurring,  Rule  absolute* 


BENNS  v.  MOSLEY  and  COBBETT.    May  4. 

The  eoarts  hare  no  power  to  tone  writ*  of  habeas  corpus  to  bring  ap  prisoners  for  the  purpose 
of  DMTtng  for  or  showing  cause  against  rules, — there  being  no  writ  known  to  the  law  wbioh  is 
applicable  to  such  a  purpose. 

This  was  an  ejectment  which  was  tried  before  Williams,  J.,  at  the 
first  sitting  at  Westminster  in  this  term,  when  a  verdict  was  found  for 
the  plaintiff. 

Mrs.  Cobbett,  the  wife  of  one  of  the  defendants,  moved  for  a  writ 
of  habeas  corpus  to  be  directed  to  the  keeper  of  the  Queen's  Prison, 
commanding  him  to  bring  up  her  husband  into  this  court  for  the  pur- 
pose of  enabling  him  to  move  in  person  for  a  new  trial.  [Cockburx, 
C.  J. — I  very  much  doubt  whether  we  have  any  power  to  grant  a 
habeas  corpus  for  such  a  purpose.]  It  is  in  the  discretion  of  the 
coort,(a)  and  has  repeatedly  been  granted. 

'Cockburn,  C.  J. — We  have  communicated  with  the  judges  r*ii7 
of  the  Courts  of  Queen's  Bench  and  Exchequer,  and  we  all  con-  "- 
cor  in  thinking,  that,  although  a  practice  had  at  one  time  prevailed  of 
granting  such  applications  as  the  present,  that  practice  was  erroneous. 
Indeed,  it  is  long  since  those  two  courts  came  to  the  resolution  not  to 
grant  them.  In  Ford  v.  Nassau,  9  M.  &  W.  793,  f  1  Dowl.  N.  S.  681> 
where  an  application  was  made  for  a  writ  of  habeas  corpus  to  bring  up 
a  party  in  custody  under  attachments,  to  enable  him  to  move  to  set 
them  aside,  Parke,  B«,  said :  "  I  am  not  aware  of  any  precedent  for 
inch  an  application.  In  The  Attorney-General  v.  Hunt,  9  Price,  147, 
this  court  refused  to  grant  a  habeas  corpus  to  enable  a  defendant  in  an 
information  who  was  confined  in  a  county  gaol,  under  sentence  of  ano 
ther  court,  for  libel,  to  attend  in  court  at  Westminster,  and  conduct  his 

(•)  See  Clark  •.  Smith,  3  C.  B.  9*4  (B.  a  L.  R.  vol  M),  and  Ford  «.  Graham,  10  a  B.  BSD 
(1 CL  I*  B.  toL  7e> 
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defence  in  person ;  and,  in  Rex  v.  Parkyns,  3  B.  k  A  d.  679  (E.  C.  L. 
R.  vol.  5),  the  Court  of  King's  Bench  refused  a  similar  application, 
where  the  object  was  to  show  cause  against  a  rule  for  a  criminal  infor- 
mation :"  and  he  directed  the  counsel  to  look  into  the  authorities,  and 
apply  again.  On  a  subsequent  day,  the  counsel  having  referred  to  a 
case  of  The  Attorney-General  v.  Cleave,  2  Dowl.  P.  C.  668,  where  the 
Court  of  Exchequer  had  granted  a  writ  of  habeas  corpus  to  bring  the 
defendant  into  court  for  the  purpose  of  enabling  him  to  defend  an 
information  filed  against  him  for  selling  unstamped  papers,  the  learned 
Baron  said, — "  The  difficulty  is,  to  see  in  what  form  the  writ  is  to  be. 
A  writ  of  habeas  corpus  is  issued  for  some  specified  purpose,  either  ad 
testificandum,  or  ad  respondendum,  as  the  case  may  be.  There  is  no 
general  form  for  a  writ  of  habeas  corpus :  and,  as  there  is  no  authority 
for  doing  this,  we  cannot  grant  the  application."  It  is  plain,  therefore, 
that  we  have  no  power  to  do  that  which  is  asked. 

Writ  refused. 


#1  n  ft1  *In  the  Matter  of  the  Acknowledgment  of  ESTHER,  the  Wife 
llbJ  of  WILLIAM  ANDERSON.    May  1. 

• 

Upon  a  motion  for  an  order  to  enable  a  married  woman  to  exeonte  a  eonrcyanee  without  her 
husband's  concurrence,  under  the  S  £  4  W.  4,  c.  74,  s,  91,  the  court  declined  to  receive  an 
affidavit  in  which  she  was  described  as  "  wife  or  widow  of  W.  A." 

J.  Addtson  moved  for  an  order  under  the  3  &  4  W.  4,  c.  74,  to 
enable  Esther  Anderson  by  deed  or  surrender  to  convey  certain  pre- 
mises to  which  she  was  separately  entitled,  without  the'  concurrence  of 
her  husband. 

The  affidavit  was  sufficient  in  all  respects,  save  that  the  deponent 
described  herself  as  "  the  wife  or  widow  of  William  Anderson,  late  of 
Leeds,  in  the  county  of  York." 

Cresswell,  J. — The  description  of  the  deponent  will  not  do.  If 
she  is  a  widow,  she  does  not  need  the  assistance  of  the  statute.  We 
have  already  on  more  occasions  than  one  decided  that  such  a  description 
will  not  do :  see  In  re  Mary  Noy,  7  Scott,  N.  R.  434,  and  Ex  parte 
Lydia  Sparrow,  12  C.  B.  834  (E.  C.  L.  R.  vol.  74).  The  affidavit  must 
be  amended,  and  re-sworn. 

An  amended  affidavit  having  been  produced,  the  rule  was  granted. 

Fiat 
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A.  held  premises  under  a  btrildiog  lease,  with  a  corenant  to  pay,  bear,  and  discharge  "  all  such 
parliamentary,  parochial,  and  county,  district,  and  occasional  levies,  rales,  assets  men  ts,  taxes, 
charges,  impositions,  contributions,  burthens,  duties,  and  services  whatsoever  as  during  the 
term  should  be  taxed,  assessed,  or  imposed  upon  or  in  respect  of  the  premises,  or  any  ]  art 
thereof  He  granted  an  underlease  (at  a  rack-rent)  to  B.,  the  latter  covenanting  "  that  the 
sereral  covenants,  conditions,  and  agreements  contained  in  the.  original  lease  on  the  lessee's 
part  to  be  performed  and  observed  (except  the  covenants  to  pay  rent  and  to  insure),  should 
daring  the  continuance  of  the  demise  be  performed  and  observed  by  him  :" — 

Ueld,  that  B.  was  liable  for  the  expense  of  drainage  works  done  upon  the  premises  under  the 
suthority  of  the  Metropolis  Local  Management  Act,  1855,  18  k  19  Vict.  c.  120. 

This  was  an  appeal  against  a  decision  of  the  judge  of  the  county 
court  of  Kent  holuen  at  Greenwich,  in  an  action  of  replevin  in  which 
the  defendant  (the  respondent)  avowed  for  22J.  10s.,  a  quarter's  rent 
due  to  him  from  the  plaintiff  (the  appellant)  at  Christmas,  1856.  The 
following  case  was  stated  (and  settled  by  the  judge)  for  the  opinion  of 
this  court : — 

By  an  indenture  of  lease  made  the  27th  of  November,  1829,  between 
Michael  Raven,  of  the  first  part,  Catherine  Vaughan  Austin,  of  the 
second  part,  and  the  defendant  (William  Seager),  of  the  third  part, — 
it  is  witnessed,  that,  in  consideration  of  the  expense  which  the  said  W. 
Seager  had  been  at  in  erecting  the  messuage  and  buildings  thereinafter 
demised,  and  also  of  the  rents  and  covenants  thereinafter  reserved 
and  contained,  the  said  M.  Raven  demised  and  leased,  and  the  said 
G.  V.  Austin  demised,  leased,  and  confirmed,  a  piece  of  ground  situate 
in  the  parish  of  Charlton,  in  the  county  of  Kent,  therein  described, 
with  the  said  messuage  and  buildings,  unto  the  said  W.  Seager,  his 
executors,  administrators,  and  assigns,  from  the  29th  of  September 
then  last  for  the  term  of  59J  years,  wanting  fifteen  days,  yielding 
an,d  paying  therefor  the  yearly  rent  of  20/.,  without  any  deduction 
whatsoever  in  respect  of  any  taxes,  rates,  assessments,  impositions,  or 
any  other  matter  or  thing  whatsoever  then  already  or  thereafter  to 
be  taxed,  assessed,  and  imposed  upon  or  in  respect  of  the  said 
premises,  or  any  part  thereof,  by  authority  of  ^parliament  or  i-*..oa 
otherwise  howsoever:  And  the  said  indenture  of  lease  contained  *- 
a  covenant  by  the  said  W.  Seager  that  he,  his  executors,  administrators, 
and  assigns,  would  quarterly  during  the  said  term  pay  unto  the  said 
M.  Raven,  his  executors,  administrators,  and  assigns,  the  said  quarterly 
rent  of  20/.  on  the  several  days  and  times  thereinbefore  appointed  for 
payment  thereof,  without  any  deduction,  according  to  the  reservation 
thereof  therein  contained,  and  would  in  like  manner  pay,  bear,  and 
discharge  all  such  parliamentary,  parochial,  and  county,  district,  and 
occasional  levies,  rates,  assessments,  taxes,  charges,  impositions,  contribu- 
tions, burthens,  duties,  and  services  whatsoever,  as  during  the  said  term 
should  be  taxed,  assessed,  or  imposed  upon  or  in  respect  of  the  said 
premises  thereby  demised,  or  any  part  thereof,  and  would  during  the 
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said  term  insure  and  keep  insured  the  said  messuage  and  buildings  from 
loss  or  damage  by  fire,  for  the  sum  of  1000/.,  for  a  term  not  less  than 
seven  years. 

By  an  indenture  of  underlease  made  on  the  17th  of  February,  1846, 
between  the  defendant,  W.  Seager,  of  the  one  part,  and  the  plaintiff, 
G.  Sweet,  of  the  other  part,  after  reciting  the  above-stated  lease,  the 
defendant  demised  the  said  piece  of  land,  messuage,  buildings,  and 
premises  comprised  in  the  above-stated  lease,  to  the  plaintiff,  his 
executors,  administrators,  and  assigns,  .from  the  25th  of  December, 
1845,  for  all  the  residue  of  the  said  term  of  59£  years  (wanting  fifteen 
days),  except  the  last  day  of  the  said  term,  at  the  rent  of  85/.  for  the 
first  year  of  the  said  term,  and  the  yearly  rent  of  90/.  for  the  second 
and  subsequent  years  of  the  said  term,  payable  quarterly,  and  a 
proportional  part  at  the  expiration  of  the  term?  and  by  the  same 
indenture  of  underlease  the  plaintiff  covenanted  with  the  defendant 
that  the  rent  thereby  reserved  should  be  paid  at  the  times  aforesaid, 
*-io-n  an<l  that  the  several  covenants,  conditions,  and  ^agreements 
-*  contained  in  the  above-recited  indenture  of  lease  on  the  lessee's 
part  to  be  performed  and  observed  (except  the  covenant  to  pay  the  rent 
thereby  reserved,  and  the  covenant  to  keep  the  said  premises  insured 
from  fire)  should  during  the  continuance  of  that  demise  be  performed 
and  observed  by  the  plaintiff,  his  executors,  administrators,  or  assigns : 
And  by  the  same  indenture  of  lease  it  is  provided  that  the  plaintiff,  his 
executors,  administrators,  or  assigns,  might  make  void  that  demise,  and 
the  term  thereby  granted,  at  the  expiration  of  the  first  three,  seven, 
fourteen,  or  twenty-one  years  thereof,  by  giving  to  the  defendant,  his 
executors,  administrators,  or  assigns,  six  months'  notice  in  writing  to 
that  effect,  or  at  any  time  while  the  said  messuage  and  premises,  or  any 
part  thereof,  should  be  untenantable  by  reason  of  damage  from  fire, 
having  continued  so  untenantable  for  nine  calendar  months,  by  giving 
one  week's  notice  in  writing  to  that  effect. 

No  such  notice  has  been  given. 

By  the  Metropolitan  Local  Management  Act,  1855  (18  &  19  Vict,  c 
120),  s.  31,  and  sched.  B.,  part  2,  the  parish  of  Charlton  and  other 
districts  are  united  into  a  district  called  "The  Plumpstead  District,'9 
and  placed  under  the  management  of  a  board  of  works  for  the  purposes 
of  the  act. 

By  s.  73  of  the  said  act,  the  district  board  of  works  is  empowered  to 
require  the  owner  of  any  house,  whether  built  before  or  after  the 
commencement  of  the  act,  situate  within  one  hundred  feet  of  a  sewer 
of  sufficient  size  on  a  lower  level,  and  found  not  to  be  drained  by  a 
sufficient  drain  communicating  with  some  sewer,  to  make  a  drain,  with 
proper  branches,  from  the  house  to  the  sewer,  with  such  other  works  as 
may  appear  requisite  to  the  board  or  their  officers ;  and,  if  the  owner 
of  such  house  or  building  neglect  or  refuse  so  to  do,  the  district  board 
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of  works  is  authorized  to  cause  the  same  to  be  ^constructed  and  r^oo 
made,  and  to  recover  the  expenses  incurred  thereby  from  such  ** 
owner,  in  manner  thereinafter  provided. 

By  s.  217  of  the  act  it  is  enacted  that  it  shall  be  lawful  for  any 
vestry  or  district  board  to  require  the  payment  of  any  costs  or  expenses 
which  the  owner  of  any  premises  may  be  liable  to  pay  under  the  act,  from 
any  person  who  then  or  at  any  time  thereafter  occupies  such  premises ; 
and  the  owner  shall  allow  every  such  occupier  to  deduct  all  sums  of 
money  which  he  so  pays,  or  which  are  levied  by  distress,  out  of  the 
rent  from  time  to  time  becoming  due  in  respect  of  the  said  premises,  as 
if  the  same  had  been  actually  paid  to  such  owner  as  part  of  such  rent. 

By  s.  219  of  the  said  aot  it  is  enacted  that  nothing  therein  contained 
shall  be  taken  to  affect  any  contract  made  or  to  be  made  between  any 
owner  and  occupier  of  any  house,  building,  or  other  property  whereot 
it  is  or  may  be  agreed  that  the  occupier  shall  pay  and  discharge  all 
rates,  dues,  and  sums  of  money  payable  in  respect  ofeuch  house,  building, 
or  other  property,  or  to  affect  any  contract  whatever  between  landlord 
and  tenant. 

By  8.  250  it  is  enacted,  that,  in  the  construction  of  the  act,  the  word 
"owner"  shall  (except  for  a  purpose  not  material  to  this  case)  mean 
the  person  for  the  time  being  receiving  the  rack-rent  of  the  land  or 
premises  in  respect  of  which  the  said  word  is  used,  whether  on  his  own 
account  or  as  agent  or  trustee  for  any  other  person,  or  who  would  so 
receive  the  same  if  such  land  or  premises  were  let  at  a  rack-rent.  The 
act  contains  other  provisions  which  it  might  be  material  to  refer  to. 

The  housef  comprised  in  the  stated  lease  and  underlease  is  within  one 
hundred  feet  of  a  public  sewer  of  sufficient  size  on  a  lower  level,  and, 
until  the  execution  of  the  works  hereinafter  mentioned,  was  not 
sufficiently  drained  into  any  sewer. 

Some  time  in  the  month  of  June,  1856,  a  good  and  ^sufficient  *.+*.  ^o 
notice  under  the  said  act,  by  the  surveyor  to  the  said  board  of  L 
works,  addressed  to  the  plaintiff  (the  appellant)  as  owner  and  occupier 
of  the  said  house,  was  left  at  the  said  house,  requiring  him  to  execute 
certain  drainage  works  therein  specified  from  the  said  house  into  the 
said  sewer,  being  works  authorized  by  the  said  act  to  be  done,  and 
giving  him  notice,  that,  if  the  works  were  not  performed,  the  said  board 
would  cause  them  to  be  done,  and  rec  >ver  the  expenses  according  to 
the  said  statute. 

Other  notices  under  the  said  act,  to  the  same  effect,  were  left  at  the 
said  house  in  the  month  of  September,  1856.  All  the  said  notices  were 
sent  by  the  plaintiff  to  the  defendant  shortly  after  they  were  so  left  at 
the  said  house,  and  before  the  works  hereinafter  mentioned  were  com- 
menced. 

The  drainage  works  required  by  the  said  notices  to  be  constructed 
Were  not  done  by  the  plaintiff  or  by  the  defendant,  but  were  afterwards 
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executed  by  a  person  employed  by  the  said  board  of  works,  under  the 
inspection  of  their  surveyor,  in  the  middle  of  October,  1856 ;  and,  on 
the  16th  of  December,  1856,  the  plaintiff  was  required  by  the  said 
board  to  pay,  and  did  pay  to  the  said  board,  the  sum  of  272.  16*.  M.f 
being  the  amount  of  the  expenses  paid  by  the  board  for  the  said  works. 

On  the  25th  of  December,  1856,  the  sum  of  221.  10s.  became  doe 
from  the  plaintiff  to  the  defendant,  for  a  quarter's  rent  for  the  said 
house  and  premises,  reserved  by  the  said  underlease.  The  plaintiff 
claimed  to  retain  the  said  sum  of  22Z.  10*.  in  part  satisfaction  of  the 
said  sum  of  27/.  16*.  8d.  paid  to  the  said  board  of  works. 

On  the  22d  of  January,  1857,  the  defendant  distrained  the  goods  of 
the  plaintiff  on  the  said  demised  premises  for  the  said  sum  of  221.  10*. ; 
and  on  the  same  day  this  action  of  replevin  was  brought  in  the  county 
court  by  the  plaintiff  for  such  distress. 

*1  241  ^n  *ke  26th  of  February,  1857,  the  cause  was  tried  *before 
-*  the  judge  of  the  county  court,  and  adjourned  until  the  12th  of 
March,  1857,  on  which  latter  day  the  said  judge  gave  judgment  for  the 
defendant,  on  the  ground  that  the  plaintiff,  by  the  terms  of  his  lease, 
was  bound  to  bear  and  discharge  the  costs  of  executing  the  said  drain- 
age works,  and  was  not  entitled  to  deduct  the  amount  from  the  rent 
reserved  to  the  defendant. 

The  question  for  the  opinion  of  the  court,  was,  whether  the  plaintiff 
was  entitled  to  deduct  the  said  sum  of  27/.  16*.  Sd.  from  the  rent 
reserved  by  the  said  underlease  to  the  defendant.  If  the  court  should 
be  of  opinion  that  the  plaintiff  was  entitled  to  make  the  said  deduction, 
then  the  judgment  for  the  defendant  was  to  be  set  aside,  and  judgment 
given  for  the  plaintiff,  with  40*.  damages,  or  a  new  trial  granted: 
otherwise,  the  said  judgment  for  the  defendant  was  to  stand. 
.  Milward,  for  the  appellant. (a) — The  defendant  is  the  person  who 
answers  the  description  of  "  owner"  given  by  the  interpretation  clause, 
8.  250, — the  person  receiving  the  rack-rent.  [ilf.  Chambers,  Q.  C, 
assented.]  Then,  as  such  owner,  he  is  the  person  upon  whom  is  by  8. 
78  cast  the  duty  of  making  the  drain  communicating  with  the  sewer. 
That  section  enacts,  that,  "if  any  house  or  building,  whether  built 
before  or  after  the  commencement  of  this  act,  situate  within  any  such 
*19-i  parish  or  ^district,  be  found  not  to  be  drained  by  a  sufficient 
-*  drain  communicating  with  some  sewer,  and  emptying  itself  into 
the  same,  to  the  satisfaction  of  the  vestry  or  board  of  such  parish  or 
district,  and  if  a  sewer  of  sufficient  size  be  within  one  hundred  feet  of 

(«)  The  points  marked  for  argument  on  the  part  of  the  appellant,  were, — 
"  That  be  was  entitled  to  deduct  the  expense  of  the  drainage  works  in  question  from  the  rent 
doe  to  the  defendant;  that  the  defendant  was  owner  of  the  premises  within  tho  SI 7th  and  254th 
•actions  of  the  Metropolis  Local  Management  Act,  1855,  18  k  19  Vict  c  120;  and  that  the 
expense  of  the  drainage  works  in  question  was  not  such  a  levy,  rate,  assessment,  tax,  charge* 
imposition,  contribution  burthen,  duty,  or  serrioe,  as  the  plaintiff  by  his  covenant  was  bound  to 
jaj,  bear,  or  disch*rge." 
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any  part  of  such  house  or  building,  on  a  lower  level  than  such  house  or 
building,  it  shall  be  lawful  for  the  vestry  or  board,  at  their  discretion, 
by  notice  in  writing,  to  require  the  owner  of  such  house  or  building 
forthwith,  or  within  such  reasonable  time  as  may  be  appointed  by  the 
vestry  or  board,  to  construct  and  make  from  such  house  or  building  into 
any  such  sewer  a  covered  drain,  and  such  branches. thereto,  of  6*ct 
materials,  of  such  size,  at  such  level,  and  with  such  fall  as  shall  be  ade<- 
quate  for  the  drainage  of  such  house  or  building,  and  its  several  floors 
or  stories,  and  also  of  its  areas,  water-closets,  privies,  and  offices  (if 
any),  and  for  conveying  the  soil,  drainage,  and  wash  therefrom  into  the 
said  sewer,  and  to  provide  fit  and  proper  paved  or  impermeable  sloped 
surfaces   for   conveying   surface   water  thereto,  and   fit   and  proper 
sinks,  and  fit  and  proper  syphoned  or  otherwise  trapped  inlets  and  out- 
lets for  hindering  stench  therefrom,  and  fit  and  proper  water  supply  and 
water-supplying  pipes,  cisterns,  and  apparatus  for  scouring  the  same, 
and  for  causing  the  same  to  convey  away  the  soil,  and  fit  and  proper 
sand  traps,  expanding  inlets,  and  other  apparatus  for  hindering  the 
entry  of  improper  substances  therein,  and  all  other  such  fit  and  proper 
works  and  arrangements  as  may  appear  to  the  vestry  or  board,  or  to 
their  officers,  requisite  to  secure  the  safe  and  proper  working  of  the  said 
drain,  and  to  prevent  the  same  from  obstructing  or  otherwise  injuring 
or  impeding  the  action  of  the  sewer  to  which  it  leads ;  and  it  shall  be 
lawful  for  the   said  vestry  or   board  to  cause  the  said  works  to  be 
inspected  while  in  progress,  and  from  time  to  time  during  their  execu- 
tion to   order  such  reasonable   alterations  therein,  ^additions  r^ing 
thereto,  and  abandonment  of  part  or  parts  thereof,  as  may  to  L 
the  vestry  or  board  or  their  officers  appear,  on  the  fuller  knowledge 
afforded  by  the  opening  of  the  ground,  requisite  to  'secure  the  complete 
and  perfect  working  of  such  works ;  and,  if  the  owner  of  such  house 
or  building  neglect  or  refuse,  during  twenty-eight  days  after  the  said 
notice  has  been  delivered  to  such  owner,  or  left  at  such  house  or  build- 
ing, to  begin  to  construct  such  drain  and  other  works  aforesaid,  or  any 
of  them,  or  thereafter  fail  to  carry  them  on  and  complete  them  with  all 
reasonable  despatch,  it  shall  be  lawful  for  the  vestry  or  board  to  cause 
the  same  to  be  constructed  and  made,  and  to  recover  the  expenses  to 
he  incurred  thereby  from  the  owner  in  the  manner  hereinafter  provi- 
ded."    The  mode  of  recovering  the  expenses  is  pointed  out  by  8.  217, 
Tix.  by  distress  on  the  occupier,  to  be  reimbursed  out  of  the  rent.     In 
the  absence  of  any  special  provision,  the  owner  would  be  the  person 
liable  to  pay.     And,  suppose  the  owner  here  had  paid  the  money,  he 
*onld  have  had  no  claim  over  against  any  other  person.     Then  comes  s# 
219,  which  provides  that  "  nothing  in  the  act  contained  shall  be  taken 
to  affect  any  contract  made  or  to  be  made  between  any  owner  and  occu- 
pier of  any  house,  building,  or  other  property  whereof  it  is  or  may  bo 
agreed  that  the  occupier  shall  pay  and  discharge  all  rates,  dues,  and 
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gums  of  money  payable  in  respect  of  such  house,  building,  or  other 
property,  or  to  affect  any  contract  whatsoever  between  landlord  and 
tenant."  That  probably  was  a  provision  that  was  hardly  necessary. 
We  must  see  what  was  the  bargain  between  the  parties.  It  is  clear 
that  this  is  not  a  burthen  which  the  act  of  parliament  throws  upon  the 
ground-landlord.  Prima*  facie,  therefore,  it  is  imposed  upon  the  defend- 
ant, as  being  the  owner  of  the  rack-rent.  [Cresbwbll,  J. — This  would 
be  a  charge  which  the  defendant  would  have  been  bound  to  pay  if  the 
*1971  Prem*8es  were  not  le**  Has  not  the  plaintiff  ^covenanted  to  do 
-*  all  (with  the  exception  mentioned  in  the  underlease)  that  the 
defendant  had  covenanted  to  do  ?]  It  is  rather  a  covenant  of  indem- 
nity, than  a  covenant  to  do  all  acts  which  the  covenantee  had  under- 
taken to  do.  This  is  not  a  rate  or  an  assessment,  or  a  charge  or  paro- 
chial levy  or  service,  f  Cockburn,  C.  J. — Is  it  not  a  duty  ?  Crowder, 
J. — Or  a  burthen  ?]  It  is  not  one  of  those  periodical  or  occasional 
duties,  assessments,  or  burthens  which  the  covenant  contemplated :  it 
is  a  claim  for  a  specific  sum  of  money,  wholly  distinct  from  the  sewer 
rate.  It  is  a  payment  in  respect  of  an  improvement  to  the  premises* 
[Cresswell,  J. — But  for  the  217th  section,  the  tenant  could  not  deduct 
the  money  at  all.  Then,  s.  219  declares  that  nothing  in  the  act  con- 
tained shall  affect  any  contract  by  the  occupier  to  pay  and  discharge 
all  rates,  dues,  and  sums  of  money  payable  in  respect  of  the  property. 
Has  the  plaintiff  covenanted  to  pay  all  rates,  dues,  and  sums  of  money 
payable  in  respect  of  the  property?]  But  for  s.  217,  the  occupier 
could  not  be  called  upon  to  pay  in  the  first  instance.  Clauses  of  this 
sort  are  to  be  construed  ejusdem  generis.  In  Southall  v.  Leadbetter, 
8  T.  R.  458,  a  lessee  for  twenty-one  years  at  a  peppercorn  rent  for  the 
first  half  year,  and  a  rack-rent  for  the  rest  of  the  term,  who  by  agree- 
ment was  to  put  the  premises  in  repair,  and  who  covenanted  to  pay  the 
land-tax  and  all  other  taxes,  rates,  assessments,  and  impositions,  having 
assigned  his  term  for  a  small  sum  in  gross,  was  held  not  to  be  liable  to 
pay  the  expense  of  a  party-wall,  either  by  the  provisions  of  the  statute 
14  G.  3,  c.  78,  s.  41,  or  the  covenant ;  Che  charge  in  such  case  must 
be  borne  by  the  original  landlord.  Lord  Kenyon  there  says :  <<  The 
covenant  to  pay  the  land-tax  and  all  other  taxes,  rates,  assessments, 
and  impositions,  only  extends  to  the  land-tax  and  other  taxes  ejusdem 
generis :  but  this  is  not  a  tax."     So,  in  Beardmore  v.  Fox,  8  T.  K. 

♦1281  ^^'  ]t  was  ^e^  ^at  *^e  le8Sor  °f  a  house  at  rack-rent  *(there 
J  being  no  other  person  entitled  to  any  kind  of  rent)  was  liable  to 
contribute  to  the  expenses  of  a  party-wall  under  the  14  6.  3,  c.  78, 
though  the  lessee  had  improved  the  house  demised.  In  Barrett  v.  The 
Duke  of  Bedford,  8  T.  R.  602,  there  were  clear  and  unambiguous 
words  casting  the  burthen  upon  the  tenant.  Waller  v.  Andrews,  3  Bf. 
*  W.  312,f  and  Payne  v.  Burridge,  12  M.  k  W.  727,T  which  will  pro- 
bably  be  relied  on  by  the  defendant,  are  distinguishable,  inasmuch  as 
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there  the  payments  were  made  in  respect  of  a  charge  affecting  a  whole 
district 

Montagu  Chambers,  Q.  C.  (with  whom  was  J.  Brown),  contriL(a)— 
The  payment  in  question  was  properly  chargeable  on  the  tenant,  and 
not  upon  the  landlord.     It  is  impossible  to  conceive  a  covenant  in  tends 
more  strong  to  show  that  it  was  intended  that  the  landlord  should  be 
relieved  from  every  burthen  or  duty  which  might  be  imposed  upon  the 
premises  or  upon  the  land.     The  tenant  covenants  to  pay  not  only  all 
taxes  which  are  usually  called  tenants'  taxes,  but  also  all  those  burthens 
that  usually  fall  upon  the  landlord.     The  words  are, — "  And  shall  and 
will  in  like  manner  pay,  bear,  and  discharge  all  such  parliamentary, 
parochial,  and  county,  district,  and  occasional  levies,  rates,  assessments, 
taxes,  charges,  impositions,  contributions,  burthens,  duties,  and  services 
whatsoever,  as  during  the  said  term  shall  *be  taxed  and  assessed,  r*-,oa 
or  imposed   upon  or  in  respect  of  the  said   premises   hereby  *- 
demised."     This  clearly  is  a  burthen  imposed  upon  or  in  respect  of  the 
premises, — a  duty  that  arises  in  respect  of  them,  from  which  it  clearly 
was  intended  that  the  landlord  should  be  relieved.     Southall  v.  Lead- 
better  and   Beardmore  v.  Fox  are  altogether  inapplicable.     In  the 
former,  the  contention  was  whether  or  not  there  was  an  improved  rent 
acquired  by  the  lessor ;  and  it  was  held  that  there  was  not.   Lord  Kenyon 
said :  <«  The  improved  rent  mentioned  in  this  act  of  parliament  stands 
contradistinguished  from  some  other  rent;  but  here  no  other  rent  was 
reserved  but  that  at  the  granting  of  the  lease.     But  it  is  said  that  the 
lessee  received  from  the  assignee  a  sum  in  gross  as  the  consideration  for 
the  purchase,  which  is  equivalent  to  an  improved  rent   If,  indeed,  a  large 
sum  were  paid  to  [for]  the  purchase  of  a  lease,  though  no  improved 
rent  were  reserved  to  the  original  lessee,  I  think  he  would  be  liable  to 
pay  this  expense  within  the  act  of  parliament.     But  that  is  not  the 
present  case ;  for,  when  Winter  granted  this  lease,  he  reserved  the  best 
rent  which  could  be  procured  for  it  at  that  time,  since  this  rent  exceeds 
the  rent  formerly  reserved  by  10 J.  per  annum  and  the  whole  of  the 
land-tax ;  and  the  case  ought  not  to  be  varied  by  the  circumstance  of 
the  estate's  gradually  increasing  in  a  small  degree."     If  the  intention 
of  the  parties  at  the  time  of  entering  into  the  contract  is  to  be  looked 
st,  can  there  be  a  doubt  as  to  what  these  parties  meant  in  1846  ? 
Waller  v.  Andrews,  3M.&W.  312,  f  and  Payne  v.  Burridge,  12  M.  k 
W.  727,f  are  precisely  in  point.     In  the  former,  by  a  memorandum  of 
sgreement,  certain  marsh  Ian  Is  were  demised  by  the  plaintiff  to  the 

(«)  The  paint!  narked  for  argument  on  the  part  of  the  defendant,  wert,- 
"That  the  plaintiff  was  not  entitled  to  deduct  the  expense  of  the  drainage  works  in  quettion 
fan  the  rent  due  to  the  defendant ;  that,  by  the  covenants  in  the  underlease  to  tho  plaintiff,  he 
to*  bound  to  bear  and  pay  the  expense  of  the  said  drainage  works  himself;  and  that  the  said 
tipencet  were  a  charge,  duty,  or  imposition  imposed  by  authority  of  parliament  upon  or  in 
Iwpeetof  the  demised  premises  within  the  meaning  of  the  lease  of  the  27th  of  November,  1829, 
,  Ssd  therefore  within  the  eorenant  which  the  plaintiff  took  on  himself  by  the  underlease." 
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defendant,  subject  to  a  condition  that  the  defendant  should  pay  all 
outgoings  whatsoever,  rates,  taxes,  scots,  &c,  whether  parochial  or 
*1  ^m  Par^amentor79  which  then  were  or  should  thereafter  be  "charged 

-*  or  chargeable  upon  or  on  account  of  the  said  marsh  lands  (the 
then  present  land-tax  only  excepted) :  and  it  was  held,  that  an  extra- 
ordinary assessment  made  by  commissioners  of  sewers  upon  the  lands, 
for  a  work  of  permanent  benefit  to  the  land,  was  within  the  meaning  of 
the  agreement.  Parke,  B.,  says :  «  The  first  question  in  this  case,  was, 
whether  a  sewer's  rate  on  the  landlord,  in  respect  of  the  permanent 
improvement  of  the  land  by  a  new  sluice,  falls  within  the  terms  of  the 
agreement.  We  think  it  does ;  for,  though  the  authority  of  Lord  Holt 
raises  a  doubt  whether  this  could  be  properly  considered  as  &  parliament- 
ary tax,  and  therefore,  if  the  words  <  parliamentary  taxes'  only  had 
been  mentioned,  it  might  have  been  questionable  whether  the  sewer's 
rate  was  included,  yet,  when  such  very  extensive  words  as  those  in  the 
agreement  are  used,  that  is,  <  all  outgoings,  rates,  and  scots,'  which  last 
word  is  commonly  applied  to  sewer's  rates  on  marsh  lands,  we  think  that 
the  sewer 's  rate  is  included.  It  is  a  <  scot,'  and  would  be  comprised  in  the 
terms  <  all  parliamentary  scots,  though  not  perhaps  properly  and  techni- 
cally so,  as  not  being  imposed  directly  by  parliament,  but  by  commis- 
sioners deriving  their  authorities  under  an  act  of  parliament."  So,  in 
Payne  v.  Burridge,  where,  by  a  local  act,  the  commissioners  appointed 
thereby  were  authorized  to  pave  and  flag  footways,  and  the  costs 
thereof  were  to  be  paid  by  the  tenants  or  occupiers  of  the  houses  next 
adjoining;  in  default  whereof  they  were  to  be  recovered  by  distress: 
another  clause  empowered  the  tenant  to  deduct  the  costs  so  paid  by 
him  out  of  his  rent :  and  it  was  held  that  this  charge  was  within  the 
terms  of  a  covenant  in  a  lease  subsequently  made,  whereby  the  tenant 
covenanted  to  pay  all  taxes,  rates,  duties,  levies,  assessments,  and 
payments  whatever,  which  were,  or  during  the  term  might  be,  rated, 
levied,  assessed,  or  imposed  on  the  premises.  [Cresswell,  J. — The 
♦1311  wa^  *n  ^ich  it  was  *sought  to  distinguish  those  cases,  was,  by 

J  saying  that  this  is  not  an  apportionment  or  subdivision  of  a  charge 
imposed  upon  a  district,  but  a  specific  sum  charged  for  the  improvement 
of  a  single  house.]  It  is  not  the  less  on  that  account  a  parliamentary 
or  district  tax.  In  Hurst  v.  Hurst,  4  Exch.  571,f  words  like  these 
were  extended  as  well  to  a  landlord's  tax  as  to  a  tenant's.  There,  a 
lessee  covenanted  that  he  would  pay  «  all  taxes,  charges,  rates,  tithes, 
or  rent-charge  in  lieu  of  tithe,  dues,  and  duties  whatsoever,  as  then 
were  or  should  at  any  time  thereafter  during  that  demise  be  taxed, 
charged,  assessed,  or  imposed  upon  the  said  demised  premises :"  and  it 
was  held  that  the  covenant  was  not  confined  to  rates  payable  by  the 
landlord,  but  meant  all  rates  then  imposed  on  the  lessee  in  respect  of 
his  occupation,  and  all  future  rates  which  might  be  imposed  on  the 
land  itself.     This  is  an  improvement  of  which  the  tenant  has  .all  tit 
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benefit.     The  landlord  has  only  a  reversion  of  three  days  reserved  to 
him. 

MUwardy  in  reply. — This  is  not  a  payment  of  money  in  respect  of  an 
assessment  or  charge  upon  the  demised  premises :  it  is  a  mere  substitu- 
tion for  the  obligation  to  do  certain  specific  work,  which  the  act  of; 
parliament  in  the  first  instance  imposes  on  the  owner.     The  burthen 
of  showing  that  it  comes  within  the  covenant  rests  upon  the  defendant. 
Cockburn,  C.  J. — I  am  of  opinion  that  the  decision  of  the  county, 
court  judge  was  right,  and  that  this  appeal  must  be  dismissed.     The 
73d  section  of  the  Metropolis  Local  Management  Act,  1855,  enables  the 
district  board  of  works  to  order  works  of  the  description  of  that  in 
question  to  be  done  by  "  the  owner"  of  the  premises,  and  provides,  that, 
in  case  he  shall  neglect  or  refuse  to  do  it,  the  district  board  may  cause 
the  Bame  to  *be  done,  and  may  recover  the  expenses  thereby  r^-,09 
incurred  from  the  owner,  in  manner  thereinafter  provided.     But,  *- 
as  the  premises  are  not  always  in  the  occupation  of  the  owner,  there  is. 
a  provision  in  s.  217  enabling  the  district  board  to  enforce  payment 
from  the  occupier,  who  may  indemnify  himself  by  deducting  all  moneys 
so  paid  by  him  from  the  rent  from  time  to  time  becoming  due  in  respect 
of  the  premises.     And  by  another  section  (s.  219)  it  is  provided  that 
nothing  therein  contained  shall  be  taken  to  affect  any  contract  made  or 
to  be  made  between  any  owner  and  occupier  of  any  house,  building,  or 
other  property  whereby  it  is  or  may  be  agreed  that  the  occupier  shall, 
pay  and  discharge  all  rates,  dues,  and  sums  of  money  payable  in  respect 
of  such  house,  building,  or  other  property,  or  to  affect  any  contract 
whatever  between  landlord  and  tenant.     Prim&  facie,  therefore,  this  is 
a  charge  upon  the  owner, — the  person  entitled  to  the  rack-rent, — but. 
payable  by  the  occupier.     The  lease  under  which   Seager  holds  the. 
premises  contains  an  express  covenant  on  the  lessee's  part  to  "  pay, 
bear,  and  discharge  all   such   parliamentary,  parochial,  and  county,: 
district,  and  occasional  levies,  rates,  assessments,  taxes,  charges,  imposi- 
tions, contributions,  burthens,  duties,  and  services  whatsoever  as  during 
the  said  term  should  be  taxed,  assessed,  or  imposed  upon  or  in  respect 
of  the  said  premises  thereby  demised,  or  any  part  thereof."     That 
covenant  is  incorporated  in  the  underlease  granted  in  1846  by  Seager  to 
Sweet,  the  latter  covenanting,  amongst  other  things,  "  that  the  several 
covenants,  conditions,  and  agreements  contained  in  the  above-recited 
indenture  of  lease  on  the  lessee's  part  to  be  performed  and  observed 
(eicept  the  covenant  to  pay  the  rent  thereby  reserved,  and  the  covenant 
to  keep  the  said  premises  insured  from  fire),  should,  during  the  continu- 
ance of  that  demise,  be  performed  and  observed  by  the  lessee  (Sweet), 
his  executors,  administrators,  or   assigns."     The  '"question  is,  r*]oq 
whether  this  charge  comes  within  the  very  large  and  comprehen-  L 
•ive  words  of  the   covenant.     It   clearly  was  the  intention   of  the 
original  landlord,  and  also  of  Seager,  that  the  tenant  should  bear  the 
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landlord  harmless  against  all  charges  of  a  general  local  character 
imposed  upon  or  in  respect  of  the  premises.  The  words  used  are  very 
large,  and  quite  large  enough,  in  my  opinion,  to  include  the  duty  or 
imposition  in  question.  As  to  the  supposed  distinction  between  ordinary 
rates  and  occasional  particular  assessments  for  permanent  improvements, 
it  is  to  be  observed  that  the  same  suggestion  was  made  in  Payne  f. 
Burridge,  12  M.  k  W.  727,  f  and  the  Court  of  Exchequer  held,  that, 
although  the  charge  was  in  respect  of  a  permanent  improvement  to  the 
premises,  it  fell  within  the  terms  of  a  covenant  in  a  lease  subsequently 
made,  whereby  the  tenant  covenanted  to  bear  and  pay  all  taxes,  rates, 
duties,  levies,  assessments,  and  payments  whatsoever  which  were,  or 
during  the  term  might  be,  rated,  levied,  assessed,  or  imposed  on  the 
premises, — words  even  less  comprehensive  than  those  of  the  covenant 
in  the  present  case. 

Crbsswbll,  J. — I  entirely  agree  with  my  Lord  in  thinking  that  the 
decision  of  the  judge  of  the  county  court  was  right.  Some  taxes  are 
properly  called  landlords*  taxes.  But  I  think  it  is  impossible  to  read 
the  covenant  which  is  incorporated  by  reference  into  the  lease  under 
which  the  appellant  holds  the  premises,  without  seeing  that  it  was  the 
intention  of  the  parties  that  the  lessor  should  receive  a  certain  sum 
wholly  independent  of  any  taxes  or  assessments  of  any  description  or 
upon  any  account.  It  seems  to  me  that  the  arguments  urged  on  behalf 
of  the  appellant  are  completely  answered  by  the  case  of  Payne  v. 
Burridge. 

*1  <U1      Crowdeb,  J. — I  am  of  the  same  opinion.     The  ^covenant  in 
J  question  is  in  the  most  general  and  comprehensive  terms,  and 
clearly  embraces  this  charge.     The  case  of  Payne  v.  Burridge  is  con- 
elusive  so  far  as  regards  the  argument  as  to  permanent  improvements. 

Willes,  J. — I  also  think,  for  the  reasons  assigned,  that  this  appeal 
must  be  dismissed,  and,  I  apprehend,  dismissed  with  costs. 

Appeal  dismissed,  with  costs* 
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By  a  memorandum  of  charter,  made  at  Liverpool,  it  was  agreed  that  the  atrip  should  load  a  cargo 
there,  and  proceed  to  China,  and  there  deliver  the  same  agreeably  to  bills  of  lading,  and  after- 
ward* load  a>  fall  cargo  of  tea  or  other  lawful  merchandise  for  Liverpool  or  London,  and  deliver 
the  same  to  the  charterers  or  their  assigns,  they  paying  freight  for  the  same  at  the  rate  of  7/. 
lie  per  ton  of  60  cubic  feet  for  tea  delivered,  for  the  round  out  and  home ;  other  goods,  if 
shipped,  to  pay  in  customary  proportion :  in  consideration  whereof,  the  outward  eargo  to  ft* 
curried  freight-free :  payment  to  become  due  and  to  be  made  as  follows, — 800/.  on  sailing,  by 
charterers'  acceptance  at  three  months'  date,  and  the  balance  on  the  unloading  and  delivery 
of  the  cargo,  by  approved  bills  on  London  at  two  months'  date,  or  oash :  u  the  matter  to  eigm 
bilh  of  lading  at  such  rates  of  freight  a*  may  be  required  by  the  agente  of  the  charterer*,  without 
prejudice  to  thh  charter-party  ;  and  the  owner*  to  have  an  absolute  lien  upon  the  cargo  for  the} 
rtcurery  of  all  freight,  dead-freight,  demurrage,  are.,  due  the  ship  under  this  charter-party." 

By  another  memorandum,  endorsed  on  the  above,  Singapore  was  substituted  for  China :  and  ii 
was  agreed,  that,  on  delivery  of  the  cargo  in  Singapore,  the  freighters'  agents  stare  akouM 
have  tho  option  of  loading  the  ship  for  London  or  Liverpool,  or  for  China ;  thai,  in  the  event 
of  the  vessel  returning  from  Singapore,  tho  freight />r  the  round  should  bo  3376/.  in  full ;  that, 
should  the  vossel  proceed  to  China,  the  freighters  should  pay  an  additional  freight  of  30>.  per 
ton  on  the  homeward  eargo  from  thence,  for  the  privilege  of  carrying  intermediate  freight  from 
Singapore  to  Chin* ;  and  an  acceptance  at  three  months  for  900/.,  on  the  ship's  sailing  from 
Lirerpool,  was  substituted  for  800/. 

The  ship  was  laden  by  the  charterers  chiefly  as  a  general  ship ;  but  they  shipped  on  their  earn 
account  goods  for  which  the  master  signed  bills  of  lading  making  the  goods  deliverable  at 
Singapore  to  M.  A  Co.,  or  assigns,  payiog  freight  as  per  margin :  in  the  margin,  the  freight 
(in  the  aggregate,  1967. 12«.)  was  declared  to  be  "  payable  in  Liverpool  one  month  after  sailing 
of  vessel,  lost  or  not  lost" 

The  vessel  sailed  from  Liverpool  on  the  21st  of  February,  1858,  and  tho  charterers  gave  their 
aeeeptance  at  three  months  for  900/.,  which  became  due  on  the  23d  of  Hay,  and  was  dit> 
honoured  :— 

Held,  that  the  owners  bad  a  lien  upon  tho  goods  so  shipped  by  the  charterers,  for  the  amount  of 
the  bill  of  lading  freight,  as  against  the  consignees  (M.  A  Co.),  who  had  advanoed  money  to 
the  consignors  upon  the  shipment;  but  not  for  the  900/. 

Thb  following  case  was  stated  for  the  opinion  of  this  cdurt,  without 
pleadings,  bj  consent  of  the  parties,  and  by  judge's  order. 

•The  plaintiffs  are  shipowners,  and  are  the  owners  of  the  ship  hmor 
James  Scott,  of  Port  Glasgow.  *- 

The  defendants  are  merchants  in  Singapore,  where  they  carry  on 
business  under  the  firm  of  Middleton  &  Co. ;  and  they  hare  also  a 
house  in  Liverpool,  which  trades  under  the  firm  of  C.  S.  Middleton  & 
Son. 

On  the  24th  of  December,  1855,  the  plaintiffs  chartered  the  James 
Scott  to  the  firm  of  Syers,  Walker  &  Syers,  merchants,  of  Liverpool, 
for  a  voyage  from  Liverpool  to  Hong  Kong  or  Shanghai  as  ordered 
before  sailing,  and  to  return  to  Liverpool  or  London,  at  certain  rates 
of  freight  therein  mentioned. 

The  following  is  a  copy  of  the  charter-party : — 

«  Liverpool,  24th  Dec,  1855. 

44  It  is  this  day  mutually  agreed  between  Messrs.  Newali,  Burt  & 
Co.,  agents  for  owners  of  the  good  ship  or  vessel  called  the  James 
Scott,  A.  1.  12,  and  newly  coppered,  of,  &c,  of  the  burthen  of  840 
tons  register  measurement  or  thereabouts,  whereof  ■  is  master,  now 
ia  Liverpool!  and  Messrs.  Syers,  Walker  &  Syers,  of  Liverpool,  mev» 
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chants,  that  the  said  ship,  being  tight,  staunch,  and  strong,  and  every 
way  fitted  for  the  voyage,  shall  with  all  convenient  speed  load  in 
Prince's  or  Salthouse  Dock  a  full  and  complete  cargo  of  lawful  mer- 
chandise, not  exceeding  400  tons  in  weight,  and  therewith  proceed  to 
Hong  Kong  or  Shanghai,  as  ordered  before  sailing,  or  so  near  there- 
unto as  she  may  safely  get,  and  there  deliver  the  same  agreeably  to  bills 
of  lading ;  after  which,  she  shall  load  there,  or,  if  required,  proceed  to 
one  other  safe  port  in  China,  and  there  load  in  the  usual  and  customary 
manner  from  the  agents  of  the  said  charterers  a  full  and  complete  cargo 
of  tea  or  other  lawful  merchandise, — the  cargoes  being  brought  and 
taken  from  alongside  the  vessel  at  charterers'  risk  and  expense :  ship 
is  to  have  liberty  to  put  on  board  80  tons  kentledge,  copper-dross,  or 
*1 3til  ot^er  equally  dead  weight,  and  to  retain  *it  on  board  during  the 

•*  voyage,  which  the  said  merchants  bind  themselves  to  ship, — not 
exceeding  what  she  can  reasonably  stow  and  carry  over  and  above  her 
tackle,  apparel,  provisions,  and  furniture,  and,  being  so  loaded,  shall 
therewith  proceed  to  Liverpool  or  London,  as  ordered  on  signing  bills 
of  lading  abroad,  or  so  near  thereunto  as  she  may  safely  get,  and  there 
deliver  the  same  in  the  usual  and  customary  manner  to  the  said  char- 
terers or  their  assigns,  they  paying  freight  for  the  same  at  the  rate  of 
71.  10*.  sterling  per  ton  of  50  cubic  feet  for  tea  delivered,  for  the  round 
out  and  home :  a  reduction  of  5«.  per  ton  to  be  made  if  ship  be  dis- 
charged and  loaded  at  Hong  Kong :  other  goods,  if  shipped,  to  pay  in 
customary  proportion :  in  consideration  whereof,  the  outward  cargo  to 
be  carried  freight  free :  payment  whereof  to  become  due  and  to  be  made 
as  follows, — 800/.  on  sailing,  by  charterers'  acceptance  at  three  months' 
date :  what  money  the  master  may  require  for  the  ordinary  disburse- 
ments of  the  vessel  at  her  port  of  discharge  and  loading  abroad,  free 
of  interest,  paying  2£  per  cent,  commission,  subject  to  insurance,  at  the 
current  rate  of  exchange ;  and  the  balance  on  the  unloading  and  right 
delivery  of  the  cargo  by  good  and  approved  bills  on  London  at  two 
months'  date,  or  cash  equal  thereto.  Thirty  running  days  (Sundays 
excepted)  are  to  be  allowed  the  said  merchant,  if  the  ship  is  not  sooner 
despatched,  for  loading,  in  Liverpool,  and  forty-five  like  days  for  all 
purposes  abroad,  and  ten  days  on  demurrage  over  and  above  the  said 
laying  days  and  time  herein  stated  at  101.  sterling  per  day,  paying  day 
by  day  as  the  same  shall  become  due.  The  time  occupied  in  changing 
ports  not  to  count  as  laying  days.  Should  it  be  necessary  for  the  ves- 
sel to  take  in  dunnage  or  ballast,  the  same  to  be  provided  by  the  owners. 
The  master  to  sign  bills  of  lading  at  such  rates  of  freight  as  may  be 
♦1371  re9u*red  by  the  agents  of  the  charterers,  without  *prejudiceto 

J  this  charter-party  ;  and  the  owners  to  have  an  absolute  lien  upon 
the  cargo  for  the  recovery  of  all  freight,  dead  freight,  demurrage,  $t4 
due  the  ship  under  this  charter-party.  The  act  of  God,  the  Queen's 
enejnies,  fire,  strike  of  pitmen,  and  all  other  dangers  and  accidents  of 
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the  seas,  rivers,  and  navigation,  of  what  nature  and  kind  soever  through- 
out this  voyage  being  excepted.  It  is  agreed  that  the  charterers  are  to 
have  the  option  of  naming  the  lumpers  and  stevedores  who  are  to  take 
in  and  stow  the  outward  cargo ;  and  the  ship  is  to  pay  the  charterers' 
for  so  doing  one  shilling  per  ton ;  but  it  is  expressly  agreed  that  the 
cargo  Shall  be  stowed  under  the  direction  of  the  master,  and  the 
owners  of  the  vessel  responsible  for  improper  stowage. 

«  The  vessel  to  be  consigned  to  the  charterers'  agents  abroad,  free 
of  commission. 

"  On  the  return  of  the  ship  to  Liverpool,  she  shall  be  addressed  to 
Kewall,  Burt  k  Co.,  brokers,  or  to  their  agents  at  any  other  port  of 
discharge.  Penalty  for  non-performance  of  this  agreement,  the  esti- 
mated amount  of  freight.  "  For  the  owners, 

"  Newall,  Burt  k  Co. 
«  Syers,  Walker  k  Syers." 
It  was  afterwards  agreed  between  the  plaintiffs  and  Messrs.  Syers, 
Walker  k  Co.,  that  the  destination  of  the  vessel  should  be  changed  to 
Singapore,  and  thence  either  home  or  by  way  of  China :  and  the  fol- 
lowing endorsement  was  thereupon  made  upon  the  charter-party : — 

"Liverpool,  7th  Feb.,  1856. 
"  It  is  this  day  mutually  agreed  that  the  following  alterations  shall 
be  made  in  the  within  charter,  viz.  that  freighters  shall  load  the  James 
Scott  for  Singapore,  in  lieu  of  China. 

"That,  on  delivery  of  cargo  in  Singapore,  the  freighters'  agents 
there  shall  have  the  option  of  loading  the  *vessel  for  London  or  rj|s-  «q 
Liverpool,  or  for  Hong  Kong  or  Shanghai.  In  the  event  of  the  *- 
vessel  returning  from  Singapore,  the  freight  for  the  round  to  be  38752. 
in  full.  The  ballast  to  be  discharged  in  Singapore,  freighters  agreeing 
to  pay  any  loss  or  expense  on  said  ballast. 

«  Should  the  vessel  proceed  to  China,  the  freighters  to  pay  an  addi- 
tional freight  of  30*.  per  ton  on  homeward  cargo  from  thence,  for  the 
privilege  of  carrying  intermediate  freight  from  Singapore  to  China. 
The  terms  of  payment  to  be  altered  as  follows, — 900J.  instead  of  800Z. 
to  be  paid  on  sailing  hence,  by  charterers'  acceptance  at  three  months' 
date. 

"  Should  the  vessel  load  from  Singapore  to  China,  the  sum  of  75G& 
to  be  paid  to  the  captain  there,  and  in  China  say  the  amount  of  freight 
payable  ii*  Singapore  by  bills  of  lading  to  be  received  by  the  captain, 
and  the  balance  on  delivery  of  cargo  in  China,  both  at  current  rate  of 
exchange. 

"The  freighters  to  be  allowed  seventy  running  days  for  loading  here 

tod  discharging  and  loading  in  Singapore,  if  the  vessel  return  direct, 

and  ninety-six  running  days  for  all  purposes  of  loading  and  discharging 

We  and  abroad  if  she  proceeds  to  China*.    Tha-  vessel:  to  retain  her 

H.  s.,  VOL.  II. — 8 
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ballast  on  board  if  she  proceeds  to  China ;  and  the  homeward  cargo 
thence  to  consist  entirely  of  measurement. 

"  All  other  terms  and  conditions  of  the  within  charter  to  remain  in 
force.  New  all,  Burt  &  Co. 

Syers,  Walker  &  Sykks." 

The  vessel  was  laden  by  Messrs.  Syers,  Walker  &  Syers,  chiefly  as 
a  general  ship,  but  they  shipped  on  board  of  her,  on  their  own  account, — 
325  barrels  of  ale  and  porter,  100  ditto  pitch,  25  ditto  tar,  and  120 
*1 3Q1  ^es  merchandise,  which  goods  they  consigned  to  the  *defend- 
-J  ants9  house  at  Singapore  for  sale  on  their  (Syers,  Walker  k 
SyerV)  account. 

The  master  of  the  vessel  signed  bills  of  lading  for  these  goods  as 
follows : — 

"  Shipped  in  good  order  and  well  conditioned,  by  Syers, 

B.  V200  .  200  barrels  ale       Walker  &  Syers,  in  and  upon  the  good  ship  James  Scott, 

S^2M  6°      M      "        whereof  is  master  for  this  present  voyage  Putt,  and  now 

Me#J2r52252ft-    1*1  *"**  "ding  at  anchor  in  the  P°rt  of  Liverpool,  and  bound  for 

@  30/.   £84    9    1        Singapore,— 

ffif      446  "  Two  hundred  and  fifty  barrels  bottled  ale. 

"  Seventy-five  barrels  bottled  porter,  being  marked  and 

£S8  13    7       numbered  as  in  the  margin,  and  are  to  be  delivered  in  the 

like  good  order  and  well-conditioned  at  the  aforesaid  port 

of  Singapore,  the  act  of  God,  the  Queen's  enemies,  fire,  and 

"Not  accountable  for       all  and  every  other  dangers  and  accidents  of  the  teas, 

leakage  or  breakage,  ex-       rivers,  and  navigation,  of  whatever  nature  or  kind  soever 

cept^from  improper  stow-       excepted,  save  risk  of  boats  so  far  as  ships  are  liable 

****  thereto,  unto  Messrs.  Middleton  &  Co.,  or  their  assign*, 

paying  freight  for  the  said  goods  here  as  per  margin :  5 
"Freight   payable  in       per  cent,  primage,  and  average  accustomed. 
Liverpool  on*  month  after  «« in  witness  whereof,  the  master  or  purser  of  the  said 

eailitg  of  veeeel,  loet  or       ghip  hath  affiPmed  to  three  bills  of  lading,  all  of  this  tenor 

m°w'-  kt       d        t   u       anc*  <*ate»  *ne  one  °^  WD*ch  bills  being  accomplished,  the 
kJofL."  °n     W"  '  others  to  stand  void.    Dated  in  Liverpool,  18th  February, 

1856. 

"Frank  Putt." 


mnknotcn." 


There  were  two  other  bills  of  lading  of  the  same  date,  and  in  similar 
terms, — one  for  120  bales  of  merchandise,  and  the  other  for  100  bar- 
rels coal  pitch,  and  25  barrels  Stockholm  tar.     The  freight  mentioned 

*1  A(V1  ** ***e  marg*n°f  **^e  f°rmer  w  65 J.  14a.  10d.,  and  in  the  margin 
J  of  the  latter,  42t  8s.  Id. 

These  three  bills  of  lading,  with  invoices  of  the  goods  shipped,  were 
handed  by  Syers,  Walker  &  Syers,  to  C.  S.  Middleton  &  Son  on  the 
20th  of  February,  1856,  who  thereupon  in  exchange  for  the  same,  pur- 
suant to  previous  arrangement,  accepted  Syers,  Walker  &  Syers's  draft 
for  21892.,  being  80  per  cent,  on  the  invoice  amount  of  the  goods  so 
abipped,  as  an  advance  on  the  consignment. 

This  draft  (which  was  dated  on  the  20th  of  February,  1856,  and  was 
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payable  four  months  after  date,  and  was  duly  paid  at  maturity),  was* 
accepted  by  C.  S.  Middleton  k  Son  on  the  21st  of  February,  1856. 
The  bills  of  lading  were  transmitted  by  C.  S.  Middleton  k  Son  to  the 
defendants,  Middleton  k  Co. 

The  invoice  amount  upon  which  80  per  cent,  was  advanced  by  the 
defendants  as  above  mentioned,  included  the  freight  mentioned  in  the 
bills  of  lading. 

It  is  a  very  usual  practice  in  Liverpool  for  freights  reserved  under 
bills  of  lading  to  Singapore,  to  be  made  payable  in  Liverpool  one  month 
after  the  ship's  sailing. 

The  vessel  sailed  from  Liverpool  for  Singapore  on  the  21st  of  Feb- 
ruary, 1856;  and  thereupon,  in  conformity  with  the  terms  of  the 
charter-party,  the  plaintiffs  drew  a  bill  of  exchange  upon  Syers, 
Walker  k  Syers,  for  9002.  This  bill  (which  was  dated  the  20th  of 
February,  1856,  and  was  made  payable  three  months  after  date),  was 
accepted  by  Syers,  Walker  k  Syers  on  the  21st  of  February,  1856.  It 
fell  due  on  the  23d  of  May,  1856,  and  was  dishonoured :  and  it  is  still 
in  the  plaintiffs'  hands  wholly  unpaid.  Messrs.  Syers,  Walker  k  Syers 
stopped  payment  early  in  April,  1856. 

The  vessel  arrived  out  at  Singapore  on  the  13th  of  June,  1856 ;  and 
the  master,  having  received  advices  from  the  plaintiffs  of  the  stoppage 
of  the  charterers,  and  that  he  was  to  insist  upon  a  lien  upon  their  goods, 
refused  to  *  deliver  the  goods  so  shipped  by  them  as  aforesaid  to  r+*A+ 
the  defendants,  who  claimed  them  under  the  said  bills  of  lading,  L 
unless  they  paid  the  amount  of  the  said  bill  of  exchange  for  9002.  for 
which  the  plaintiffs  claimed  a  lien  on  the  goods. 

The  defendants  refused  to  acknowledge  the  lien,  and  claimed  delivery 
of  the  goods  under  the  bills  of  lading.  The  master  of  the  vessel  there- 
upon wrote  to'  them  a  letter,  of  which  the  following  is  a  copy  :— 

u  Messrs.  Middleton  k  Co. 

«  Singapore,  17th  June,  1856. 

"  Dear  Sirs, — With  reference  to  the  goods  shipped  by  Messrs.  Syers, 
Walker  k  Syers,  on  board  the  James  Scott,  marked  and  numbered  as. 
under  noted,  and  on  which  I  maintain  that  the  owners  of  that  vessel 
have  a  lien  for  the  amount  of  freight  due  on  a  voyage  from  Liverpool 
to  this  port  as  per  charter  entered  into  with  the  said  shippers,  I  regret 
that  you  should  have  refused  to  grant  a  letter  submitting  the  dispute  in 
reference  to  the  said  lien  to  the  decision  by  law  or  otherwise  as  might 
appear  most  advantageous  to  our  respective  friends  in  England. 

u  Being  anxious  to  avoid  litigation  here,  I  would  now  propose  that- 
you  pay  over  the  amount  in  dispute,  say  900/.,  to  any  third  party  which 
we  may  mutually  agree  upon,  to  be  by  them  held  until  it  is  decided, 
by  appeal  to  law  in  England  whether  the  ship  is  justly  and  legally 
entitled  to  the  said  or  any  other  amount.     On  your  doing  this  the  goodls 
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iU  be  at  once  delivered  up  to  you ;  otherwise,  the  only  course  left 
o$en  to  me,  is,  to  hold  them  until  the  claim  is  settled. 
«  An  early  reply  to  this  will  oblige  your  obedient  servant, 

"  Frank  Putt,  Master  of 

"  the  barque  James  Scott." 
The  defendants  for  some  time  persisted  in  their  refusal  to  acknowledge 

•1J.9T  ^e  ^en  *n  any  way »  ^ut  cventua^y  ^ey  *agreed  that  the  goods 
J  should  be  delivered  without  prejudice  to  the  lien  (if  any  did  exist, 
wbich  they  denied) ;  and  they  gave  the  master  a  letter,  of  which  the 
following  is  a  copy : — 

«To  Gapt.  Frank  Putt,  of  the  barque  James  Scott. 

"  Singapore,  21st  June,  1856. 
,  "  Sir, — In  consideration  of  your  delivering  to  us  the  following  goods 
[setting  forth  the  description,  marks,  and  numbers,]  shipped  to  us  by 
Messrs.  Syers,  Walker  &  Syers,  we  hereby  agree  that  your  doing  so 
dball  not  prejudice  the  lien  which  you  allege  the  owners  of  the  James 
Scott  have  on  such  goods,  but  which  we  deny ;  and  we  agree  that  the 
4*e&tion  of  lien  on  such  goods  shall  be  determined  between  the  owners 
of  the  James  Scott  and  our  house  in  Liverpool  according  as  the  law  of 
Sngland  may  direct ;  and  our  said  house  shall  pay  the  amount,  if  any, 
tor  which  the  owners  are  legally  entitled  to  a  lien. 

(Signed)  "Middletons  k  Co." 

The  master,  on  receiving  this  letter,  delivered  the   goods  to  the 
defendants. 

The  charterers  failed  to  load  the  ship  home ;  and  the  plaintiffs  in 
consequence  sustained  a  further  serious  loss  by  the  charter-party. 

The  question  for  the  opinion  of  the  court,  is,  whether  the  plaintiffs 
had  a  lien  on  the  before-mentioned  goods,  as  against  the  defendants,  for 
the  said  sum  of  900Z. ;  or,  if  they  had  no  lien- for  the  said 'sum  of  9001., 
whether  they  had  a  lien  for  the  freight  mentioned  in  the  several  bills 
of  lading,  making  together  the  sum  of  1962.  12*.  If  the  plaintiffs  had 
a  lien  for  the  900/.,  judgment  is  to  be  entered  for  the  plaintiffs  for  that 
sum,  and  interest  from  the  23d  of  May,  1856,  with  costs.  If  they  had 
a  lien  for  the  196/.  12*.  only,  judgment  is  to  be  entered  for  them  for 
that  sum,  without  costs.  But,  if  they  are  not  entitled  to  a'  lien  either 
*143~I  *°r  *^e  9001*  or  for  the  *196/.  12s.,  then  judgment  is  to  be 
*  entered  for  the  defendants,  with  costs. 

Melluh  (with  whom  was  Knowles,  Q.  C),  for  the  plaintiffs.(a) — The 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs,  were  as  follows : — 
"That,  according  to  the  true  construction  of  the  charter-party  set  out  in  the  special  ante,  the 
plAin tiffs  were  to  have  a  lien  on  all  goods  loaded  on  board  the  ship  by  the  charterers,  including 
the  outward  cargo,  for  all  freight  which  might  hare  become  payable  under  the  charter- party  at 
the  time  snch  goods  were  to  be  delivered ;  and  that,  the  goods  in  question  having  been  placed 
on  board  the  ship  by  the  charterers,  the  defendants,  who  claim  under  them,  are  sabjeol  to  the 
satoe  right  of  lien  as  the  charterers ;  or,  if  the  plaintiffs  have  no  lien  for  the  full  freight  payable 
under  the  charter,  that  the  plaintiffs  have  a  lien  on  the  goods  to  the  extent  of  the  bill  of  lading 
Irel^ht." 
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question  is,  whether  the  plaintiffs  had  a  lien  on  the  goods, — first,  as 
against  Syers  &  Go.  and  the  shippers, — secondly,  whether,  if  they  had, 
the  defendants  could  be  in  a  better  position.     The  goods  in  respect  of 
which  the  lien  is  claimed  was  outward  cargo,  shipped  at  Liverpool,  and 
delivered  at   Singapore.     No   specific   freight   was  payable   on   the 
outward  voyage  :  the  freight  was  to  be  measured  by  the  home  voyage, 
— 1L  10*.  per  tan  if  loaded  from  China ;  and,  if  from  Singapore,  a 
lump  sum  of  33752.     But,  in  any  event,  the  voyage  was  to  terminate 
at  Liverpool  or  London :  and,  in  either  case,  900Z.  was  to  be  paid  on 
account  of  the  freight,  by  bill  at  three  months,  on  the  sailing  of  the 
vessel.     The  first  question  is,  whether,  the  bill  being  dishonoured,  the 
owners  would  have  a  lien  for  the  900/.  on  the  cargo  at  Singapore.     By 
the  express  terms  of  the  charter-party,  the  owners  are  to  have  "  an 
absolute  lien  upon  the  cargo," — not  distinguishing  between  outward 
and  homeward  cargo, — "  for  the  recovery  of  all  freight,  dead  freight, 
demurrage,  &c,  *due  to  the  ship."     When  the  ship  arrived  at  r*-iij. 
Singapore,   the  900?.   was   due   for   freight,  and  was  unpaid.  L 
Independently  of  that  clause  in  the  charter-party,  the  owners  would 
have  a  lien :  but  that  clause  specifically  provides  for  it ;  and  the  stipula- 
tion that  the  outward  cargo  was  to  be  carried  freight  free  makes  no 
difference.     Then,  assuming  that  the  plaintiffs  would  have  a  lien  as 
against  Syers  &  Co.,  do  the  defendants  stand  in  any  better  position  in 
this  respect  ?     The  charter-party  provides  that  the  master  shall  sign 
bills  of  lading  at  such  rates  of  freight  as  may  be  required  by  the  agents 
of  the  charterers,  without  prejudice  to  the  charter-party.     It  never 
could  have   been   intended,  that,  the   goods   being   shipped   by   the 
charterers,  the   freight  should   be  measured  by  the   bills  of  lading. 
[Cresswell,  J. — As   between  the  shippers  and   the  shipowners,  no 
doubt,  the  freight  was  to  be  measured  by  the  charter-party.]     The 
defendants  are  not  the  buyers  of  the  goods,  or  in  the  ordinary  sense 
the  indorsees  of  the  bills  of  lading.     They  are  merely  employed  by  the . 
shippers  to  sell,  having  made  certain  advances  on  the  goods.     The  quesr 
tion  is,  whether,  under  these  circumstances,  the  effect  of  the  bills  of  lading 
u,  to  limit  the  lien  to  the  freight  mentioned  therein.   The  authorities  are 
strong  to  show,  that,  where  goods  are  shipped  by  the  charterer,  the 
owner's  lien  attaches  the  moment  the  goods  are  shipped,  and  that  the 
consignee  stands  in  no  better  position  in  this  respect  than  the  charterer. 
Thus  in  Small  v.  Moates,  9  Bingh.  574  (E.  G.  L.  R.  vol.  23),  2  M.  k  Scott, 
674  (£.  C.  L.  R.  vol.  28),  a  lien  on  the  lading  of  a  ship  having  been 
expressly  reserved  to  the  owner  by  a  charter-party, — it  was  held  that 
goods  which  the  charterer  purchased  and  put  on  board,  and  then  trans* 
ferred  with  a  stipulation  to  carry  them  to  their  destination  for  a  certain 
amount  of  freight,  were,  even  as  against  an  endorsee  of  the  bill  of  lading! 
subject  not  only  to  that  freight,  but  to  *the  shipowner's  lien  for  a  rti^c 
balance  due  to  him  under  the  charter-party,  whether  possession  of 
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the  ship  was  by  the  charter-party  completely  out  of  the  shipowner,  and 
vested  in  the  charterer,  or  not.  Tindal,  G.  J.,  says :  "  The  rice  and  salt- 
petre were  purchased  by  Wilkinson,  the  master  of  the  ship,  and  shipped 
by  him  as  dead  freight  on  his  own  account,  in  January,  1828.  From  the 
moment  these  articles  were  loaded  on  board,  the  lien  of  the  defendant 
attached  upon  them  for  the  freight  and  other  payments  due  to  him 
under  the  express  contract  contained  in  the  charter-party.  If  the 
master  had  sold  the  cargo  of  rice  and  saltpetre  to  a  third  person,  but  still 
retained  it  in  his  possession  on  board  the  ship,  to  be  carried  to  London, 
it  is  difficult  to  state  the  principle  upon  which  this  lien,  once  vested 
in  the  shipowner,  should  have  become  divested  from  him  by  such  sale. 
Where  goods  are  put  on  board  a  general  ship  under  a  bill  of  lading, 
and  the  owner  of  the  ship  has  by  the  charter-party  reserved  to  himself 
a  lien  upon  the  goods  laden  upon  board  the  ship  for  his  freight  due 
under  the  charter-party,  he  has  such  lien  to  the  extent  of  the  freight 
due  for  these  particular  goods  under  the  bill  of  lading,  whether  the 
goods  remain  the  property  of  the  same  person  during  the  voyage,  or 
Are  sold  before  delivery  to'  a  stranger :  or,  in  other  words,  the  extent  of 
the  shipowner's  lien  remains  unaltered,  whether  the  bill  of  lading  is 
endorsed  to  a  third  person  for  a  valuable  consideration,  or  the  goods  are 
deliverable  to  the  original  consignee.  And,  upon  the  same  principle, 
it  would  seem  to  follow,  that,  if  the  lading  of  the  ship  belongs  to  the 
charterer,  and  such  lading  is  subject  to  the  shipowner's  lien  for  the 
freight  reserved  by  the  charter-party,  such  lading,  if  it  be  sold  by  the 
charterer  after  it  is  put  on  board,  would  pass  to  the  purchaser,  subject 
to  the  lien  which  the  shipowner  had  before  the  sale."  [Ckesswbll,  J. 
— Here,  the  shipowners  wilfully  put  it  in  the  power  of  Syers  &  Co.  to 
+-iAp-t  *raise  money  upon  the  faith  of  the  contract  appearing  on  the  face 
<  J  of  the  bills  of  lading.]  Gledstanes  v.  Allen,  12  C.  B.  202  (E.  C. 
L.  R.  vol.  74),  is  also  strong  authority  in  favour  of  the  plaintiffs.  By 
a  charter-party  it  wns  stipulated  that  the  ship  should  proceed  to  Penang, 
and  there  load  a  full  and  complete  cargo  of  legal  merchandise  from  the 
charterers'  factors,  and  proceed  therewith  to  London,  and  there  deliver 
the  same  on  being  paid  freight  "  a  lump  sum  of  2500/.  in  full  of  all 
charges."  At  the  end  of  the  charter-party  was  the  following  clause,— 
"  The  captain  to  sign  bills  of  lading  at  any  rate  of  freight,  without 
prejudice  to  this  charter.  In  the  event  of  a  less  freight,  the  bills  of 
lading  of  part  of  the  cargo  to  be  filled  up  for  loss,  if  any."  Under  this 
charter-party,  the  charterers  shipped  at  Penang  goods  of  their  own,  for 
which  the  captain  signed  bills  of  lading  at  a  certain  specified  rate  of 
freight.  The  goods  so  shipped  were  consigned  for  sale  to  the  plaintiffs, 
the  correspondents  of  the  charterers  in  London,  who  were  under  a 
general  engagement  to  honour  bills  drawn  upon  them  by  the  charterers, 
upon  the  faith  of  consignments  to  be  made  to  meet  them,  and  who  were 
largely  in  advance. at  the  time  of  the  shipment  in  question:  and  it  waf 
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lield  that  the  owners  had  a  lien  upon  the  goods  for  the  entire  lump 
freight.  Jervis,  C.  J.,  says :  "  No  ordinary  shipper  would  have  put 
goods  on  board  upon  such  a  charter-party  as  this.  The  charterers, 
therefore,  say, — (Give  the  master  authority  to  sign  bills  of  lading 
at  a  specified  rate  of  freight ;'  to  which  the  owners  assent,  provided  it 
ia  not  to  prejudice  their  rights  under  the  charter-party.  The  master 
accordingly  gives  bills  of  lading.  I  do  not  say  that  the  owners  might 
not  have  been  bound  to  deliver  the  goods  to  a  bonfi,  fide  holder  for  value 
of  the  bills  of  lading,  upon  payment  of  the  freight  therein  mentioned. 
But  here  the  plaintiffs  do  not  stand  in  that  position  :  and  they  must  be 
taken  to  have  been  cognisant  of  the  ^limited  authority  of  the  r»147 
master.  Upon  these  short  grounds,  I  am  of  opinion  that  this  *- 
esse  is  to  be  determined  by  the  authority  of  Small  v.  Moates,  which  is 
express  upon  that  point,  and  proceeded  upon  principles  which  are 
precisely  applicable  to  the  present  case."  And  Cresswell,  J.,  says : 
"According  to  the  case  of  Small  v.  Moates, — in  which  I  entirely  concur, 
— it  is  difficult  to  see  how  the  lien  which  the  owners  clearly  had  at  the 
tune  of  the  shipment  could  be  discharged."  No  case  has  yet  held,  that, 
where  the  charterer  puts  goods  on  board,  and  the  owner's  lien  has 
attached,  his  right  can  be  at  all  prejudiced  or  affected  by  the  stipulations 
contained  in  the  bill  of  lading.  [Cresswell,  J. — Compare  Small  v. 
Moates  with  Faith  v.  The  East  India  Company,  4  B.  &  Aid.  630  (E.  C. 
L  R.  vol.  6),  and  Colvin  v.  Newberry,  1  Clark  &  Fin.  283.  Tindal, 
C.  J.,  in  the  former  case,  seems  to  think  that  a  person  who  might  have 
known  the  contents  of  the  charter-party  is  in  the  same  position  as  one 
who  does  know  them.]  At  all  events,  the  owners*  have  a  lien  for  the 
amount  of  the  bill  of  lading  freight. 

Manisty,  contr&.(a) — The  plaintiffs  had  no  lien  for  either  of  the 
sums  claimed.  As  to  the  bill  of  lading  freight,  the  facts  are  these  :— 
Syers,  Walker  &  Co.,  having  by  the  terms  of  the  charter-party  a  right 
to  carry  a  cargo  outward  freight  free,  for  their  own  purposes  insert  a 
nominal  freight  in  the  bills  of  lading  (which  never  could  be  demanded, 
the  shipowners  *  having  no  right  to  it),  and  obtain  advances  from  r*14Q 
the  defendants  on  goods  and  freight.  [Willes,  J. — All  that  *- 
appeared  to  you,  was,  that  Syers,  Walker  &  Co.  had  shipped  the  goods 
upon  a  contract  to  pay  freight  in  Liverpool  one  month  after  the  sailing 
of  the  vessel.  Cresswell,  J. — Trusting  that  Syers,  Walker  &  Co. 
would  perform  that  engagement,  the  defendants  advanced  money  upon 
the  shipment,  increased  by  the  value  of  the  freight.]  Nothing  but  the 
900/.  was  to  be  paid  by  the  shippers  until  the  vessel's  return.  [Cress* 
Well,  J. — The  vessel  was  to  go  to  Singapore  and  China  and  back  to 

(a)  The  point  marked  for  argument  on  the  part  cf  the  defendants,  wu  as  follows, — "  That  the 
plaintiffs  had  not,  as  against  the  defendants,  anj  lien  whatever  npon  tu*  good*  mentioned  in  the 
three  bills  of  lading,  either  for  the  900/.  mentioned  in  the  charter-party,  or  for  the  three  sums 
of  88*.  13*.  74, 66*.  14«.  104.,  and  42L  Z:  Id,  (making  together  the  sum  of  1967.  12«.),  mentioned 
la  me  said  bU|s  of  lading  respectively,  or  any  of  them." 
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Liverpool  or  London,  the  freight  to  be  measured  at  so  much  per  ton  en  ■ 
the  home  cargo,  and  9002.  of  that  freight  to  be  paid  by  bill  at  three 
tnonths  from  the  sailing.  Although,  therefore,  the  amount  to  be  ulti- 
mately paid  for  freight  was  not  ascertainable  until  after  the  ship's 
return,  a  portion  of  it  was  due  before.  If  the  goods  were  the  goods 
of  the  charterers,  it  would  be  difficult  for  them  under  the  terms  of  this 
charter-party  to  contend  that  the  owners  would  not  have  a  lien  upon 
them  for  the  whole  charter  freight.  It  may  be  that  that  lien  would  be 
suspended  during  the  currency  of  the  bill,  but  it  would  revive  on  the 
bill's  being  dishonoured.  How,  then,  can  the  defendants  be  in  a  better 
situation  than  the  consignors  ?  Chowder,  J. — "  The  owners  to  hare 
an  absolute  lien  upon  the  cargo  for  the  recovery  of  all  freight,  dead 
freight,  demurrage,  &c,  due  the  ship  under  this  charter-party."  What 
cargo  does  that  point  to?]  The  home  cargo.  [Cockburn,  C.  J.— 
Suppose  none  is  shipped  ?]  In  that  case,  the  owner  is  remitted  to  his 
remedy  by  action  upon  the  charter-party.  [WiLlbs,  J. — The  ship  wis 
put  up  as  a  general  ship.  The  captain  would  have  to  collect  freight  at 
Singapore.]  As  agent  for  the  charterers.  The  recent  case  of  Mar- 
quand  v.  Banner,  6  Ellis  &  B.  232,  has  a  very  strong  bearing  upon  the 
♦14.Q1  Present*  By  a  memorandum  for  charter,  made  *in  Liverpool, 
-*  between  the  plaintiff,  as  master,  for  the  owners  of  the  ship 
Secret,  and  M.  &  Co.,  it  was  agreed  that  (excepting  the  cabin,  state 
rooms,  and  room  for  stowage  of  cables,  &c,  and  crew)  the  vessel  should 
be  immediately  made  ready,  and  take  on  board  from  the  charterers 
(who  were  to  have  the  full  reach  of  the  hold  from  bulkhead  to  bulk- 
head, including  the  half-deck),  a  full  cargo  of  merchandise  and  specie, 
the  owners  employing  sufficient  hands  for  the  purpose,  *nul  should  pro- 
ceed to  Buenos  Ayres,  and  there  deliver  the  cargo,  in  the  usual  and 
customary  manner,  agreeably  to  bills  of  lading,  and  so  end  the  voyage: 
in  consideration  whereof,  the  affreighters  to  deliver  the  cargo  alongside 
to  be  laden,  and  cause  it  to  be  recehsed  at  the  port  of  discharge  in  the 
usual  and  customary  manner,  and  pay  «  for  the  use  and  hire  of  the  said 
vessel,  in  respect  of  the  said  voyage,"  7752.  "lump  sum,  in  full,  char- 
terers paying  for  landing  the  measurement  part  of  the  cargo,  or  8502.  in 
full,  the  shipowners  paying  the  lighterage,  at  charterers'  option,  to  he 
decided  before  sailing  from  Liverpool:"  payment  to  be  made  by  the 
captain  receiving  "  such  freight  as  the  charterers  may  have  payable 
Abroad  as  per  bills  of  lading,  not  exceeding  half,  or  by  an  order  handed 
over  to  him  by  the  charterers,  at  their  option,  at  the  current  rate  of 
exchange,  which  order  is  to  be  payable  at  the  port  of  discharge ;  aad 
the  balance  to  be  paid  by  the  charterers'  acceptance,  payable  in  Loo* 
don,  at  three  months'  date  from  the  day  of  sailing."  The  chartered 
to  name  the  lumpers  and  stevedores  for  taking  in  cargo  and  stowing; 
ibe  ship  to  pay  the  lumpers,  the  charterers  the  stevedores,  both  to  be 
under  the  direction  of  the  master,  and  owners  to  be  responsible  fcT 
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improper  stowage :  such,  goods  only  as  the  charterers  might  direct  to 
be  received    on  board.     "That  the   master  shall,  at  the   charterers' 
request,  sign  bills  of  lading  in  the  usual  and  customary  manner,  and  at 
any  rate  of  ^freight  that  may  be  filled  up,  and  made  payable  in  f+1  _~ 
any  manner  the  charterers  may  choose,  without  prejudice  to  this  *■ 
charter."     The  vessel  to  be  consigned  to  the  charterers'  agents  at  her 
port  of  discharge.     The  charterers   put  up  the  -Secret  as  a  general 
ship :  the  plaintiff,  as  master,  signed  bills  of  lading  at  such  freight  and 
payable  in  such  manner  as  they  requested.     They  elected  to  pay  the 
8501.     Part  of  the  bills  of  lading  made  244/.  5*.  2d.  payable  at  Buenos 
Ajres ;  and  this  the  plaintiff  received  at  Buenos  Ayres.     The  rest  of 
the  bills  of  lading  made  the  freight  payable  "here"  (Liverpool),  as  per 
margin :  by  the  margin,  it  was  to  be  paid  one  month  after  sailing,  ship 
lost  or  not  lost :  it  was  not  specified  to  whom  the  payment  was  to  be 
made.     The  charterers  paid  a  small  part  of  the  balance  of  the  850/.  in 
cash,  and,  for  the  rest,  gave  their  acceptance  at  three  months,  payable 
in  London.     Before  the  maturity  of  the  bill,  they  suspended  payment. 
The  plaintiff  then  claimed  from  the  shippers  the  portion  of  the  bill  of 
lading  freight  not  yet  paid :  the  charterers  also  claimed  it.     The  plain* 
tiff  himself  was  one  of  the  owners.     Upon  a  case  stated  for  the  opinion 
of  the  court,  with  power  to  the  court  to  draw  inferences  of  fact, — if 
was  held,  that  the  plaintiff  was  not  entitled  to  claim  from  the  shippers 
the  freights  last  mentioned,  he  having  signed  the  bills  of  lading  in  the 
character  only  of  agent  for  the  charterers,  and  there  being  no  contract 
between  the  shipowners  and  the  shippers.    [Ckesswkll,  J. — I  presume 
the  Court  of  Queen's  Bench  meant  also  to  decide,  that,  if  the  goods 
had  been  damaged,  the  owners  would  not  have  been  liable.     They  must 
have  gone  that  length,  though  they  do  not  say  so.]     Wightman,  J.,  in 
giving  the  judgment  of  the  court,  says,—"  By  the  terms  of  the  charter- 
party,  the  ship  is  let  for  a  particular  voyage,  and  the  charterers  are  to 
pay  the  shipowners  a  lump   freight  for  the  whole  voyage:  and  the 
master,  at  the  request  of  the  charterers,  *is  to  make  bills  of  lad-  _  _ 
mg  at  any  rate,  and  payable  in  any  manner,  the  charterers  may  L 
choose,  without  prejudice  to  the  charter.     This,  therefore,  gives  to  the 
charterers  the  direct  management  as  to  the  terms  on  which  the  bills  of 
lading  are  to  be  signed.     In  fact,  the  bills  of  lading  are  not  signed  in 
any  manner  compromising  the  rights  of  either  party ;  for,  all  the  freight 
bow  in  question  is  to  he  paid  in  Liverpool,  as  per  margin,  and  the  mar* 
gin  specifies  only  that  it  is  to  be  paid  within  a  month  of  the  ship's  sail* 
tog,  not  specifying  to  whom  it  is  to  be  paid,  leaving  thus  open  the 
question  who  is  entitled  to  claim  the  freight   in  other  words,  whose 
Agent  the  master  is.     As  far  as  the  parties  shipping  the  goods  are  con- 
toned,  there  may  be  an  unnamed  principal,  to  whom  they  are  to  look* 
3ut,  when  it  is  once  shown  that  the  master  was  in  fact  acting  for  the 
dfcrterers,  and  this  is  made  known  to  the  shippers,  it  appears  to  m$ 
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that  the  charterers  are  entitled  to  recover  the  freight  under  the  general 
authority  which  the  shipowners  hare  conferred  upon  them.  Whatem 
might  have  been  the  result  if  the  charter  had  not  contained  these  terms, 
I  think  it  clear  that  the  charter  here  makes  the  charterers  the  parties 
entitled  to  the  freight."  When  the  plaintiffs  claim  the  lien  for  900L 
as  owners,  they  must  rely  upon  the  charter-party  as  their  title-deed; 
and  then  they  are  met  by  the  stipulation, — "  the  outward  cargo  to  be 
carried  freight  free."  [Cresswell,  J. — May  that  not  mean,  that  the 
owners  shall  not  demand  more  than  the  900Z.  for  the  outward  cargo?] 
That  would  be  defeating  the  very  object  of  the  parties.  Besides,  the 
1st  section  of  the  18  &  19  Vict.  c.  Ill,  affords  a  conclusive  answer  as 
to  the  900/.  Bills  of  lading  now  pass  the  contract  to  the  consignee  :(a) 
#1  -01  and  here  the  bill  of  lading  states  the  freight  *to  be  payable  at 
^  Liverpool  one  month  after  the  sailing  of  the  vessel.  The  plain- 
tiffs, therefore,  are  not  entitled  to  a  lien  in  respect  of  either  sum. 

Melltih,  in  reply. — The  plaintiffs  claim  a  lien  in  respect  of  the  unpaid 
bill  for  900Z.  If  the  court  should  think  them  not  entitled  to  that,  they 
are  clearly  entitled  to  the  bill  of  lading  freight.  The  consignees  art 
not  the  less  liable  for  the  particular  freight,  because  the  master  has 
stipulated  for  the  payment  of  freight  at  Liverpool  at  a  time  when  the 
goods  could  not  have  reached  their  destination.  The  consignees  clearly 
were  not  entitled  to  the  goods  without  paying  the  freight  specified  in 
the  bills  of  lading.  Marquand  r.  Banner  was  decided  upon  the  autho- 
rity of  Golvin  v.  Newberry,  1  Clark  k  Fin.  283 :  neither  of  those 
cases  can  have  any  bearing  upon  the  present. 

Cockburn,  C.  J. — I  am  of  opinion  that  the  plaintiffs  are  entitled  to 
the  judgment  of  the  court  for  the  smaller  sum,  viz.  1962.  12*.,  the 
aggregate  of  the  freight  stipulated  for  by  the  three  bills  of  lading. 
Looking  at  the  terms  of  the  original  charter-party,  and  at  the  modifica- 
tion of  those  terms  by  the  memorandum  endorsed  thereon,  and  apply- 
ing so  much  of  them  as  is  applicable  to  the  contingency  which  has 
arisen,  the  case  stands  thus : — The  vessel  was  to  take  out  a  cargo  from 
Liverpool  to  Singapore,  and,  in  the  event  of  her  returning  from  Singa- 
pore to  Liverpool  or  London,  the  charterers  were  to  pay  33752.,  for  the 
round  out  and  home,  9002.  of  it  by  a  bill  at  three  months  from  the 
*-iro-|  sailing  of  the  ship  from  ^Liverpool  on  her  outward  voyage. 
J  Then  comes  this  important  provision, — "  The  master  to  sign  bills 
of  lading  at  such  rates  of  freight  as  may  be  required  by  the  agents  of 
the  charterers,  without  prejudice  to  this  charter-party ;  and  the  owners 
to  have  an  absolute  lien  upon  the  cargo  for  the  recovery  of  all  freight, 
dead  freight,  demurrage,  &c,  due  the  ship  under  this  charter-party." 

(a)  That  section  enact*  that  "  erery  consignee  of  goods  named  in  a  bill  of  lading,  and  trtrf 
endorsee  of  a  bill  of  lading  to  whom  the  property  in  the  goods  therein  mentioned  .'ball  pass  npoa 
or  by  reason  of  such  consignment  or  endorsement,  shall  bare  transferred  to  and  r>  sted  in  him  sJl 
rights  of  suit,  and  be  subject  to  the  same  liabilities  in  respect  of  such  goods,  at  if  the  control 
contained  in  the  bill  of  lading  had  been  made  with  himself." 
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It  has  been  contended  on  the  part  of  the  defendants,  that  this  stipula- 
tion for  a  lien  upon  the  cargo  applies  only  to  the  homeward  cargo.  I 
see  no  reason  for  so  limiting  it.  I  think  it  embraces  all  cargo,  whether 
oat  or  home.  Having  by  the  charter-party  stipulated  that  900/.  shall 
be  paid  in  advance,  by  an  acceptance  at  three  months'  date,  it  appears 
that  a  bill  was  given,  which  was  dishonoured  before  the  arrival  of  the 
ship  at  Singapore.  The  cargo  being  expressly  made  liable  for  all  freight 
due  under  the  charter-party,  it  follows,  that,  on  the  arrival  of  the  ship 
st  Singapore,  there  was  900/.  due  for  freight,  for  which  the  cargo  was 
liable.  If  matters  had  so  remained,  the  owners  clearly  would  have  had 
a  lien  for  that  900/.  But  they  have  by  their  master  become  parties  to 
bills  of  lading  making  the  goods  deliverable  to  the  consignees  on  pay- 
ment of  certain  specified  freight;  and  the  defendants  have  made 
advances  upon  the  faith  of  those  bills  of  lading.  The  owners,  there- 
fore, have,  by  their  own  act,  placed  third  parties  in  a  situation  in  which 
they  would  sustain  prejudice  by  their  insisting  on  the  full  right  to  which 
they  would  otherwise  have  been  entitled.  That  being  so,  it  seems  to 
me  that  the  utmost  the  plaintiffs  can  be  entitled  to  recover  as  against 
the  consignees,  is,  the  freight  mentioned  in  the  three  bills  of  lading; 
and  for  that  sum,  and  that  sum  only,  they  are  entitled  to  the  judgment 
of  the  court. 

Cresswell,  J. — I  am  of  the  same  opinion.     It  seems  that  the  case 
of  Marquand  t;.  Banner,  6  Ellis  &  B.  232  (E.   C.  L.  R.  vol.  88), 
^proceeded  upon  the  authority  of  Colvin  v.  Newberry,  1  Clark  r^c* 
&Fin.  283,  in  which  the  House  of  Lords  affirmed  the  judgment  of  *- 
the  Exchequer  Chamber  in  Newberry  v.  Colvin,  7  Bingh.  190  (E.  C.  L. 
R.vol.  20),  4M.4P.  876, 1  C.  &  J.  192,  f  1  Tyrwh.  55,  which  reversed 
the  judgment  of  the  Court  of  King's  Bench  in  Colvin  v.  Newberry,  8 
B.  t  C.  167  (E.  C.  L.  R.  vol.  15),  2  M.  &  R.  47  (E.  C.  L.  R.  vol.  17), 
Bat,  in  that  case,  the  charterers  were  owners  of  the  ship  pro  tempore. 
The  contracts  were  made  with  the  captain  as  owner,  and  not  as  agent. 
Here,  the  captain  was  still  the  agent  of  the  shipowners ;  and,  as  they 
sanctioned  the  signing  of  bills  of  lading  by  him  making  the  goods  deli- 
verable on  payment  of  a  given  amount  of  freight,  they  cannot,  as 
against  the  consignees,  rely  upon  the  charter-party  as  entitling  them  to 
ft  larger  amount.    I  think  the  plaintiffs  are  clearly  entitled  to  the  freight 
reserved  by  the  bills  of  lading.     It  appears  by  the  charter-party  that 
9002.  was  due  on  account  of  freight  three  months  after  the  ship  sailed 
from  Liverpool ;  and  there  is  a  stipulation  that  the  owners  shall  have 
*n  absolute  lien  upon  the  cargo  for  the  recovery  of  all  freight,  dead 
freight,  demurrage,  &c,  due  under  the  charter-party, — that  is,  they 
we  to  have  a  lien  upon  the  cargo  for  any  freight  due  and  from  which  it 
M  not  exonerated.     The  lien  is  upon  each  parcel  of  goods  for  the 
freight  payable  in  respect  of  it.      The  bills  of  lading  signed  by  the 
toiater  show  upon  the  face  of  them  that  the  freight  had  not  been  paid* 


164  GILKISON  v.  tylDDLETON.    E.  T.  1857, 

The  parties  taking  them,  therefore,  must  have  known  that  they  took 
them  subject  to  the  risk  of  its  not  being  paid,  and  knowing  that  the 
goods  were  subject  to  the  shipowner's  lien.  I  therefore  think  tbe 
plaintiffs  are  entitled  to  recover  to  that  extent. 

Crowder,  J. — I  entertained  some  doubt  at  one  time  whether  the 
reservation  of  the  owners'  lien  for  freight  was  not  limited  to  freight  on 
the  homeward  cargo.  But,  upon  further  consideration,  I  think  the  true 
*1  ftf!  conclU8*on  **s  that  come  to  by  my  Lord  and  my  Brother  Cress- 
-"  well,  viz.  that  the  owners  are  to  have  an  absolute  lien  upon  any 
cargo  put  on  board  for  any  freight  earned  by  the  ship.  The  first  ques- 
tion that  arises,  is,  whether,  as  between  the  shipowners  and  the  char- 
terers, the  former  would  be  entitled  to  a  lien  for  the  900Z.  agreed  to  be 
paid  at  three  months  from  the  ship's  sailing  from  Liverpool.  It  seems 
to  me  that  they  would.  It  formed  a  portion  of  the  freight  for  which 
by  express  agreement  the  lien  was  to  attach.  But  I  agree  with  the 
jrest  of  the  court  in  thinking  that  that  amount  cannot  be  recovered  here, 
the  owners  having  by  their  agent  signed  bills  of  lading  making  the 
goods  deliverable  on  payment  of  the  smaller  amount,— one  of  the  terms 
of  the  bills  of  lading  being,  that  such  freight  should  be  payable  one 
month  after  the  sailing  of  the  vessel.  The  lien  extends  only  to  the 
amount  of  freight  mentioned  in  the  bills  of  lading. 

Willes,  J. — I  am  of  the  same  opinion.  The  argument  that  the  out- 
ward cargo  is  liable  to  the  lien  for  the  9007.  is  strengthened  by  the 
demurrage  clause.  Demurrage  might  have  become  due  and  payable 
before  the  arrival  of  the  vessel  at  Singapore.  The  contract  is,  that 
"  the  owners  shall  have  an  absolute  lien  upon  the  cargo  for  the  reco- 
very of  all  freight,  dead  freight,  demurrage,  &c,  due  the  ship  under 
this  charter-party."  The  words  "upon  the  cargo"  mean,  upon  the 
cargo  from  time  to  time  put  on  board  the  vessel.  I  do  not  think  it 
necessary  to  add  anything  more  to  what  has  already  fallen  from  the 
court.  With  regard  to  the  case  of  Marquand  v.  Banner,  6  Ellis  &  B. 
232  (E.  G.  L.  B.  vol.  88),  I  think  it  must  rest  upon  the  ground  stated 
by  my  Brother  Gresswell.  I  do  not  exactly  see  how,  if  sustainable  at 
all,  it  can  be  upon  any  other  ground. 

Judgment  for  the  plaintiffs  for  1962.  12*.  without  costs. 
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♦PHILLIPS  and  Another  v.  CLARK.    April  23.      [*156 

k  mpulation  in  a  bill  of  lading,  that  the  shipowner  If  u  not  to  bo  accountable  for  leakage  or 
breakage,"  doea  not  exempt  him  from  responsibility  for  a  lose  by  these  means,  arising  from 

The  declaration  stated  that  the  plaintiffs  delivered  to  the  defendant, 
and  the  defendant  accepted  and  received  from  the  plaintiffs,  certain 
goods  of  the  plaintiffs',  to  be  carried  in  a  certain  ship  of  the  defend 
ant,  to  wit,  from  London  to  Calcutta,  and  thence  back  to  London  (cer- 
tain perils  and  casualties  only  excepted),  for  eertain  freight  and  reward 
in  that  behalf  payable  by  the  plaintiffs  to  the  defendant,  and  upon  the 
terms  that  the  defendant  should  use  due  and  proper  care  in  and  about 
the  stowage  of  the  goods ;  and  that,  though  the  plaintiffs  had  done  all 
things,  and  all  things  had  happened,  necessary  to  entitle  them  to  have 
the  goods  bo  stowed,  yet  that  the  defendant  did  not  nor  would  use  due 
and  proper  care  in  and  about  the  stowage  of  the  said  goods,  but  so 
carelessly  and  negligently  stowed  the  same  contrary  to  his  said  duty, 
that,  by  reason  thereof,  and  not  by  reason  of  any  of  the  said  excepted 
perils  or  casualties,  the  said  goods  were  greatly  damaged  and  injured : 
And  the  plaintiffs  claimed  500/. 

Fourth  plea, — that  the  plaintiffs  delivered  the  said  goods  to  the 
defendant,  and  he  accepted  and  received  the  same,  to  be  carried  as  in 
the  declaration  mentioned,  upon  the  express  condition  only  that  the 
defendant  should  not  be  accountable  for  leakage  or  breakage  ;  and  that 
the  loss  and  damage  complained  of  by  the  plaintiffs  arose  wholly  from 
leakage  and  breakage,  and  not  otherwise. 

Second  replication  to  the  fourth  plea, — that  the  condition  in  that  pica 
mentioned  consisted  of  certain  words  inserted  by  the  defendant  in  the 
margin  of  the  bill  of  lading  under  which  the  said  goods  were  shipped  on 
hoard  *the  said  ship  of  the  defendant  to  be  carried  as  in  the  r#1  __ 
declaration  mentioned,  whrch  said  bill  of  lading  was  in  the  words  L 
and  figures  following,  that  is  to  say : — 

"  Shipped  in  good  order  and  well-conditioned, 

by  Phillips,  King  &  Co.,  in  and  upon  the  good 

ship  called  the  Bengal,  whereof  is  master  for 

this  present  voyage  James    Clark,  and  now 

*EI  i  1/10...  10 butts.         riding  at  anchor  in  the  East  India  Dock,  and 

ii/30  ..sohhds.         bound  for  Calcutta,  and  from  thence  back  to 

X.i  •./*..  ii^      lMld0ll» 

FBS-J  Thirte 

5£  1 l  •  •  •  lWw  (cased).-         Twenty  hogsheads    \  ^ 

One  cased  butt         j 
being  marked  and  numbered  as  in  the  margin, 
and  are  to  be  delivered  in  the  like  good  order 
and  well-conditioned  at  the  aforesaid  port  of 


'  Thirteen  butts  V  *  t 

f  of  sherry 
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London  (the  act  of  God,  the  Queen's  enemies, 

fire,  and  all  and   every  other   dangers  and 

accidents  of  the  seas,  rivers,  and  navigation, 

of  whatever  nature  or  kind  soever,  save  risk  of 

boats  so  far  as  ships  are  liable  thereto,  excepted,) 

unto  order,  or  to  his  or  their  assigns.     Freight 

for  the  said  goods  to  be  paid  in  London,  at  the 

rate  of  5Z.  sterling  per  butt,  with  primage  5 

per  cent.,  for  the  aforesaid  voyage  from  London 

*  Weight   and  contents   on-   to  Calcutta  and  from  thence  back  to  London, 
known.    Not  accountabu  for  g^jp  ]08t  or  n0fj  iogt .  ^h  primage  and  average 

accustomed.     In  witness  whereof  the  r^ro 
♦master  or  purser  of  the  said  ship  hath  L 
affirmed  to  three  bills  of  lading,   all  of  this 
tenor  and  date,  one  of  which  bills  being  accom- 
plished, the  others  to  stand  void. 

"Dated  in  London,  the  25th  of  October, 
1854. 

(Signed)  <<  James  Clark.'* 
Endorsement :  "  It  is  agreed  that  the  within-mentioned  wines,  or  any 
portion  thereof,  may  be  landed  at  Calcutta  under  the  consignees'  order, 
should  they  desire  to  do  so,  freight  being  paid  at  the  rate  of  40*. 
sterling  per  butt,  which  is  to  cancel  the  agreement  for  delivery  back  to 
London  on  the  quantity  that  may  be  landed. 

(Signed)  «  George  Duncan, 

«  Phillips,  Kino  &  Co  * 
Averment,  that  the  loss  and  damage  in  that  plea  mentioned  arm 
wholly  from  the  gross  negligence  of  the  defendant  and  his  servants  tft 
and  about  the  stowage  of  the  said  goods,  and  not  otherwise. 

The  defendant  took  issue  on  the  plaintiff's  second  replication  to  the 
fourth  plea,  and  also  demurred  thereto  on  the  ground  that  "  the  mem- 
orandum in  the  bill  of  lading  exempted  him  from  liability  for  leakage 
and  breakage,  whether  arising  from  negligence  or  not."  Joinder. 
*1  ^Q1  ^  Browny  in  support  of  the  demurrer.(a) — The  question  *in 
-"  this  case  is,  whether  the  defendant  is  protected  by  the  terms  of 
his  contract  from  liability,  under  all  circumstances,  for  damage  arising 
from  leakage  and  breakage,-  -whether  the  special  clause  does  not  protect 
him  even  against  the  consequences  of  negligence,  however  gross.  The 
words  are  as  general  as  possibly  can  be  conceived.  The  construction 
to  be  contended  for  on  the  other  side  would  seek  to  add  words  simiUr 

(«)  The  points  marked  for  argument  on  the  part  of  the  defendant*  were,— 
"  That  the  clause  in  the  bill  of  lading  «rempU  the  defendant  from  liability  for  leakap  •»* 
breakage,  whether  arising  from  negligenoe  or  not ;  that,  to  construe  it  as  only  applying  to  Jess* 
age  or  breakage  occurring  without  the  defendant's  default,  is  altering  the  contract ;  and  tbtt  so 
Intention  so  to  limit  the  defendant's  protection  can  be  gathered  from  either  the  words  of  tbs  w 
of  lading  or  the  nature  of  the  contract." 
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to  these, — "  arising  without  the  owner's  default."    That,  it  is  submitted, 
would  be  adding  most  unjustifiably  to  the  terms  of  the  written  contract. 
It  will  probably  be  said  that  an  exception  of  that  sort  is  to  be  implied 
from  the  nature  of  the  undertaking,  and  that  it  is  unreasonable  that  the 
defendant  should  thus  protect  himself  from  loss  or  damage  arising  from 
his  own  acts,  or  from  those  of  bis  crew.     But  stipulations  of  that  sort 
are  not  new :  they  are  now  almost  universal  in  the  case  of  contracts  for 
conveyance   by  railway :   see  Carr  v.  The   Lancashire  and  Yorkshire 
Railway  Company,  7  Exch.  707. f     The  construction  contended  for  on 
the  other  side  would  in  every  case  provoke  litigation, — the  very  thing 
which  the  introduction  of  the  clause  was  designed  to  prevent.     [Cock- 
burn,  C.  J. — Is  the  owner  to  break  and  to  allow  others  to  break, 
without  incurring  any  responsibility?     Is  there  to  be  no   limit?     1 
think  it  can  hardly  be  permitted  to  him  to  contend  that  he  inserted  the: 
clause  for  the  purpose  of  protecting  himself  against  negligence.     Sup- 
pose the  master  knew  that  the  crew  had  tapped  the  casks  on  the  voyage, 
are  you  prepared  to  say  that  the  owner  would  not  be  responsible  for 
negligence    in  that   respect?]     It  is  perfectly  competent   to   every 
carrier,  whether  by  land  or  by  water,  to  protect  himself  against  re~ 
sponsibility  for  negligence  of  any  sort.     [Cookburn,  C.  J — No  doubt, 
if  the  person  sending  goods  chooses  to  agree  with  the  carrier  that  he 
shall  not  be  responsible  for  negligence,  however  gross,  he  is  at  liberty 
to  do  so.     But,  can  we  in  a  court  of  justice  *put  so  absurd  a  r^1fift 
construction  upon  language  that  is  susceptible  of  another  and  a  L 
tnore  rational  construction  ?]     There  is  no  such  absurdity  in  the  stipu- 
lation in  question  as  to  warrant  the  court  in  introducing  the  exception 
suggested.     Nor  can  it  be  said,  considering  the  small  amount  of  the 
freight,  as  compared  with  the  length  of  the  voyage  and  the  value  of  the 
goods,  that  the  stipulation  is  unreasonable.     [Crowder,  J. — Suppose, 
the  leakage  arose  from  the  wilful  act  of  the  master  himself,  would  the 
owner  still  be  irresponsible  ?]     For  the  master's  direct  connivance  in 
the  abstraction   of  the  wine,  the   owner   might   possibly  be   liable* 
[Willes,  J.,  referred  to  De  Rothschild  v.  The  Royal   Mail  Steam- 
Packet  Company,  7  Exch.  734. f]     The  law  upon  this  subject  is  well 
laid  down  in  Hinton  v.  Dibbin,  2  Q.  B.  646  (E.  C.  L.  R.  vol.  42),  2  Gale 
&  D.  36,  where  it  was  held,  under  the  statute  11  G.  4  &  1  W.  4,  c.  68, 
that,  if  a  parcel  containing  any  of  the  valuable  goods  enumerated  in  s. 
1  be  sent  to  a  carrier  for  conveyance,  without  a  declaration  of  the 
nature  and  value  of  such  goods,  and  without  paying,  or  engaging  to  pay, 
an  increased  charge  according  to  s.  2,  the  carrier  is  not  liable  for  their 
logs,  though  it  happen  by  the  gross  negligence  of  his  servants.     Lord 
Denman,  in  giving  judgment  in  that  case,  elaborately  reviews  all  the 
previous  authorities  as  to  the  effect  and  meaning  of  "  gross  negligence" 
in  contracts  of  this  sort :  and  the  decision  has  ever  since  been  acted 
upon.    The  doctrine  of  the  older  cases  as  to  common  carriers, — see 
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Lyon  v.  Wells,  5  East,  428,  and  that  class  of  cases, — is  very  nracO 
shaken,  if  not  altogether  overturned,  by  the  modern  authorities :  and, 
it  all  events,  those  cases  are  wholly  inapplicable  to  contracts  by  bill  of 
lading.  This  contract  is  to  be  construed  just  like  any  other.  It  is  not 
enough  to  suggest  that  it  would  be  reasonable  to  limit  it  in  the  way 
proposed :  it  must  be  shown  that  there  is  an  invincible  necessity  for 
implying  that  such  a  limitation  or  exception  was  contemplated  by  the 
j1fi  'parties  *when  they  entered  into  the  contract.  [Willes,  J. — 
**  Suppose  the  vessel  were  taken  by  a  Russian  man  of  war  under 
auch  circumstances  as  that  by  the  exercise  of  ordinary  care  the  captain 
might  have  escaped  capture,  would  the  exception  of  the  Queen's 
enemies  absolve  him  from  the  consequences  of  his  negligence?] 
Possibly  not.  But  here  we  have  an  express  contract,  which  is  clear 
and  unambiguous. 

Sumner,  contr&,  was  not  called  upon.(a) 
,  Cockburn,  C.  J. — This  was  an  action  for  an  injury  sustained  by 
goods  delivered  to  the  defendant,  a  carrier  by  water,  to  be  carried  from 
London  to  Calcutta  and  back,  upon  a  contract  containing  an  exception 
ef  certain  perils  and  casualties;  and  the  declaration  charges  a  loss 
arising  from  improper  stowage,  and  not  by  reason  of  any  of  the  excepted 
perils  and  casualties.  The  defendant  pleads  that  the  goods  were 
delivered  to  him  to  be  carried  upon  the  express  condition  only  that  the 
defendant  should  not  be  accountable  for  leakage  or  breakage,  and  that 
the  damage  complained  of  arose  from  those  causes,  and  not  otherwise. 
The  plaintiff  replies  that  the  loss  and  damage  arose  wholly  from  the 
gross  negligence  of  the  defendant  and  his  servants  in  and  about  the 
stowage  of  the  goods.  And  the  defendant  demurs.  The  question 
arises  upon  these  words  in  the  margin  of  the  bill  of  lading, — "Not 
*1fi9l  accountable  for  leakage  or  breakage."  *  Admitting  that  a  carrier 
J  may  protect  himself  from  liability  for  loss  or  damage  to  goods 
intrusted  to  him  to  carry,  even  if  occasioned  by  negligence  on  the  part 
of  himself  or  his  servants,  provided  any  one  is  willing  to  contract  with 
him  on  such  terms ;  yet  it  seems  to  me  that  we  ought  not  to  put  such  a 
construction  upon  the  contract  as  is  here  contended  for,  when  it  is 
susceptible  of  another  and  a  more  reasonable  one.  It  is  not  to  be 
supposed  that  the  plaintiff  intended  that  the  defendant  should  be 
exempted  from  the  duty  of  taking  ordinary  care  of  the  goods  that  were 
intrusted  to  him.  When  it  is  borne  in  mind  what  is  the  ordinary  duty 
of  a  carrier,  it  is  plain  what  the  parties  intended  here.  So  long  ago  as 
in  the  case  of  Dale  v.  Hall,  1  Wils.  187,  it  is  laid  down  (by  Lee,  C.  J.) 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were, — "  That  the  memoran- 
dum in  the  bill  of  lading  did  not  protect  the  defendant  from  liability  for  losses  owing  to  the 
negligence  of  the  defendant  and  his  servants  ,*  that  it  did  not  protect  him  from  liability  for  losses, 
occasioned  by  the  gro—  negligence  of  the  defendant  and  his  servants ;  and  that  it  only  protectee! 
him  from  losses  arising  in  the  coarse  of  the  voyage,  and  not  from  damage  occasioned  by  best 
Ittwagc." 
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that «  everything  is  a  negligence  in  a  carrier  or  hoyman  that  the  law, 
does  not  excuse,  and  he  is  answerable  for  goods  the  instant  he  receives 
them  into  his  custody,  and  in  all  events,  except  they  happen  to  be' 
damaged  by  the  act  of  God  or  the  King's  enemies ;  and  a  promise  tfr 
Carry  safely,  is  a  promise  to  keep  safely/'  Amongst  the  events  which 
tiie  carrier  here  would  under  ordinary  circumstances  be  responsible  for, 
are,  leakage  and  breakage.  He  stipulates  to  be  exempted  from  the* 
liability  which  the  law  would  otherwise  cast  upon  him  in  these  respects** 
But  there  is  no  reason  why,  because  he  is  by  the  terms  of  the  contract* 
relieved  from  that  liability,  we  should  hold  that  the  plaintiff  intended 
also  to  exempt  him  from  any  of  the  consequences  arising  from  his 
negligence.  The  contract  being  susceptible  of  two  constructions,  I. 
think  we  are  bound  to  put  that  construction  upon  it  which  is  the  more- 
consonant  to  reason  and  common  sense  ;  and  to  hold  that  it  was  only 
intended  to  exempt  him  from  his  ordinary  common  law  liability,  and 
not  from  responsibility  for  damage  resulting  from  negligence.  I  there-* 
fore  think  the  plaintiff  is  entitled  to  judgment. 

*Crbs8WELL,  J. — I  am  of  the  same  opinion.  Ordinarily,  the  r*1fiq 
master  undertakes  to  take  due  and  proper  care  of  goods  intrusted  *• 
to  him  for  conveyance,  and  to  stow  them  properly;  and  he  is  responsi- 
ble for  leakage  and  breakage.  Here  he  expressly  stipulates  not  to  be: 
accountable  for  leakage  or  breakage,  leaving  the  rest  as  before.  That 
is  the  whole  case. 

Crowdbr,  J. — The  simple  question  is,  what  did  the  parties  intend  by 
the  contract  they  have  entered  into :  and  this  we  must  gather  from  the 
words  they  have  used.  It  could  hardly  have  been  contemplated  by  the1 
plaintiff  that  the  defendant  should  be  utterly  absolved  from  the  obliga- 
tion of  taking  any  care  of  the  goods.  The  construction  put  upon  the 
contract  by  my  Lord,  is  evidently  the  most  just  and  reasonable, — a* 
absolving  the  defendant  from  liability  for  leakage  and  breakage  the 
result  of  mere  accident,  where  no  blame  was  imputable  to  the  master, 
and  for  which  but  for  the  stipulation  in  question  he  would  still  have 
been  liable.  It  clearly  was  not  intended  to  relieve  him  from  responsi- 
bility for  leakage  or  breakage  the  result  of  his  negligence  and  want  of 
care.  The  construction  contended  for  on  the  part  of  the  defendant 
would  be  giving  the  contract  a  sense  not  necessarily  involved  in  the 
words  as  they  stand. 

Willes,  J. — I  also  am  of  opinion  that  the  plaintiff  is  entitled  to 
judgment  on  this  demurrer.  The  introduction  of  the  words  in  the 
margin  of  the  bill  of  lading  is  sufficiently  accounted  for  by  the  fact  that 
without  them  the  defendant  would  have  been  bound  to  the  strictest  eare, 
so  as  to  deliver  the  goods  at  the  end  of  the  voyage  in  the  same  state 
and  condition  as  they  were  in  when  he  received  them,  without  reference 
to  negligence.  It  appears  from  the  observations  of  Lord  Wensley- 
dale,  in  Walker  v.  Jackson,  10  M.  &  W.  161,  169,$  that,,  in  th«t 
I.  8.,  VOL.  II. — 9 
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*lfM1  *ab*ence  of  fraud,  the  carrier  is  bouni  as  an  insurer  to  carry 
-*  and  deliver  the  goods  as  they  are  when  he  receives  them, — as  is 
pointed  out  by  some  members  of  the  court  in  Wyld  v.  Pickford,  8  M. 
&  W.  443.  f     The  defendant  gets  rid  of  that  liability  in  the  present 
case  by  the  introduction  of  the  words  "  not  accountable  for  leakage  or 
breakage,"  but  not  of  the  obligation  which  the  law  imposes  upon  him 
of  taking  reasonable  care  of  the  goods  intrusted  to  him.    It  is  no  more 
than  putting  the  leakage  and  breakage  on  the  same  footing  as  the  act 
of  God  or  the  Queen's  enemies.     Suppose  a  vessel  were  taken  by  the 
enemy  in  consequence  of  the  master's  neglect  of  precautions  which  he 
might  easily  have  taken, — could  the  owners  claim  an  exemption  on  the 
ground  of  the  capture?     Clearly  not;  for,  the  exception  necessarily 
implies  that  the  capture  shall  not  be  occasioned  by  the  act  or  default 
of  the  owners  or  the  master.     Lord  Tenterden,  in  his  Treatise  on  Ship- 
ping, p.  386,  treating  of  the  exception  as  to  robbery  by  pirates,  and 
citing  Emerigon,  Tom.  I.,  p.  532,  refers  to  Morse  v.  Slue,  1  Vent. 
190,  "  in  which  the  owners  were  held  responsible  for  goods  taken  by 
robbery  from  the  ship  in  the  river  Thames  within  the  body  of  a  county, 
Chief  Justice  Hale  took  notice  of  this  doctrine,  and  said,  '  by  the  civil 
Admiral  law,  the  owners  are  not  responsible  for  a  robbery  by  pirates  at 
sea.'     This,  however,  is  to  be  understood  only  in  case  the  ship  does  not 
fall  into  the  hands  of  pirates  by  any  neglect  or  fault  of  the  master." 
That  is  equally  applicable  to  the  additional  exception  here  of  leakage 
and  breakage.     The  true  meaning  of  this  contract  is, — <<  I  will  take  all 
reasonable  care  of  the  goods,  but  will  not  be  accountable  for  a  loss 
arising  from  leakage  or  breakage  such  as  usually  happens  without  the 
exercise  of  extraordinary  care."     The  owner  engages  only  to  abstain 
from  negligence.     The  result,  therefore,  is,  that  as,  upon  this  record, 
♦IfiVI  ^e  damage  is  alleged  to  have  occurred  through  *the  negligence 
-■  of  the  master  causing  the  leakage  and  breakage,  the  defendant 
is  responsible  for  it;  and  therefore  there  must  be  judgment  for  the 
plaintiff.  Judgment  for  the  plaintiff. 

The  terms  of  any  special  agreement  v.  Colder,  8  Barr,  479 ;  Sager  v.  The 

or  notice  limiting  the  liability  of  com-  Railroad  Co.,  31  Maine,  228 ;  Dorr  a. 

mon  carriers  will  not  be  extended  to  the  New  Jersey  Co.,  4  Sandf.  Sup.  Ct  136; 

consequences  of  their  own  negligence :  Camden  and  Amboy  0.  Baldauf,  4  Har- 

Bean  v.  Green,  3  Fairf.  422;  Fairchild  ris,  67  ;  Reno  v.  Hogan,  12  B.  Monroe, 

v.Slocum,  19  Wendell, 329, 7  Hill,  292;  63;  Stoddard  v.  Long  Island  Railroad 

Swindler  r.  Hilliard,  2  Richardson,  286;  5  Sandf.  180 
Fish  9.  Chapman,  2  Kelly,  349 ;  Laing 
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BLOOMER  v.  DARKE.    April  23. 

A  plea  of  arrangement  under  tbe  224th  section  of  the  Bankrupt  Law  Consolidation  Act,  1840  (If 
* 13  Viet.  e.  106),  U  not  good,  unless  it  shows  on  the  face  of  it  that  tbe  deed  is  for  the  distri- 
bution of  the  wkoU  of  the  debtor's  estate,  and  enures  for  the  benefit  of  all  tbe  creditors. 

Aad,  acad/e,  that  the  want  of  such  averments  in  tbe  plea  is  not  supplied  by  the  general  allegation 
that M  all  matters  and  things  were  done  and  happened  according  to  tbe  said  act  to  make  the 
deed,  and  the  said  release  therein  contained,  as  effectual  and  obligatory  in  all  respects  upon 
the  creditors,  including  the  plaintiff,  who  did  not  sign  the  said  deed,  as  if  they  had  duly  signed 
the  same.1' 


This  was  an  action  by  drawer  against  acceptor  on  two  bills  of 
exchange  dated  respectively  the  11th  of  December,  1854,  and  1st  of 
November,  1855,  each  at  four  months'  date,  the  one  for  112?.  10*.,  the 
other  for  1072.  10*. ;  with  counts  for  goods  sold  and  delivered,  and  for 
money  due  upon  accounts  stated. 

Plea, — that,  before  and  at  the  time  of  making  the  deed  thereinafter 
mentioned,  and  for  six  calendar  months  and  upwards  next  immediately 
before  the  suspension  of  payment  thereinafter  mentioned,  the  defendant 
was  a  trader  liable  to  become  bankrupt  under  the  bankrupt  laws,  and 
within  the  meaning  of  the  Bankrupt  Law  Consolidation  Act,  1849,  and 
that,  before  and  at  the  said  time  of  his  suspending  payment  as  there- 
inafter mentioned,  and  making  the  said  deed,  he  was  indebted  to  the 
plaintiff  and  divers  other  persons  in  divers  sums,  and  was  and  would  be 
unable  to  pay  the  same  in  full :  That,  being  such  trader,  and  so  indebted 
as  aforesaid,  he  suspended  payment :  That  thereupon,  afterwards,  and 
after  the  accruing  of  the  causes  of  action  in  the  declaration  mentioned, 
and  after  the  11th  of  October,  1849,  and  more  than  three  calendar 
months  before   the   suit,  a   deed   of  arrangement  was   entered  into 
•between  the  defendant  and  his  creditors,  and  signed  by  or  on  r»-|/»fi 
behalf  of  six-sevenths  in  number  and  value  of  those  creditors  *■ 
whose  debts  amounted  to  10Z.  and  upwards,  touching  the  defendant's 
liabilities  and  his  release  therefrom,  and  the  distribution,  inspection, 
conduct,  management,  and  mode  of  winding  up  of  his  estate,  each  of 
the  creditors  of  the  defendant  being  in  the  computation  of  the  amount 
of  his  debt  accounted  a  creditor  in  value  in  respect  of  such  amount  only 
as  upon  an  account  fairly  stated,  after  allowing  the  value  of  mortgaged 
property,  ard  other  such  available  securities  or  liens  from  the  defendant, 
appeared  to  be  the  balance  due  to  him :  That  the  said  deed  was  an 
indenture  expressed  to  be  made  by  and  between  the  defendant  of  the 
first  part,  C.  Simpson,  H.  R.  Morley,  J.  Charlesworth,  and  J.  Kitson 
the  younger,  therein  described  as  trustees  for  the  purposes  therein  men- 
tioned, of  the  second  part,  and  the  several  other  persons  whose  names 
or  partnership  firms  were  thereunto  subscribed   and  set,  and  seals 
affixed,  by  themselves,  their  partners,  attorneys,  or  agents  thereunto 
duly  authorized,  being  creditors  of  the  defendant  for  the  respective 
was  of  money  set  or  mentioned  opposite  to  the  names  or  partnership 
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that  the  charterers  are  entitled  to  recover  the  freight  under  the  general 
authority  which  the  shipowners  hare  conferred  upon  them.  Whatever 
might  have  been  the  result  if  the  charter  had  not  contained  these  term*, 
I  think  it  clear  that  the  charter  here  makes  the  charterers  the  parties 
entitled  to  the  freight."  When  the  plaintiffs  claim  the  lien  for  9002. 
as  owners,  they  must  rely  upon  the  charter-party  as  their  title-deed; 
and  then  they  are  met  by  the  stipulation, — "  the  outward  cargo  to  be 
carried  freight  free.1'  [Cresswell,  J. — May  that  not  mean,  that  the 
owners  shall  not  demand  more  than  the  900Z.  for  the  outward  cargo?] 
That  would  be  defeating  the  very  object  of  the  parties.  Besides,  the 
1st  section  of  the  18  &  19  Vict.  c.  Ill,  affords  a  conclusive  answer  as 
to  the  900/.  Bills  of  lading  now  pass  the  contract  to  the  consignee  :(a) 
_  ™  and  here  the  bill  of  lading  states  the  freight  *to  be  payable  at 
"-J  Liverpool  one  month  after  the  sailing  of  the  vessel.  The  plain- 
tiffs,  therefore,  are  not  entitled  to  a  lien  in  respect  of  either  sum. 

Mellieh,  in  reply. — The  plaintiffs  claim  a  lien  in  respect  of  the  unpaid 
bill  for  900Z.  If  the  court  should  think  them  not  entitled  to  that,  they 
are  clearly  entitled  to  the  bill  of  lading  freight.  The  consignees  art 
not  the  less  liable  for  the  particular  freight,  because  the  master  has 
stipulated  for  the  payment  of  freight  at  Liverpool  at  a  time  when  the 
goods  could  not  have  reached  their  destination.  The  consignees  clearly 
were  not  entitled  to  the  goods  without  paying  the  freight  specified  in 
the  bills  of  lading.  Marquand  t>.  Banner  was  decided  upon  the  autho- 
rity of  Colvin  v.  Newberry,  1  Clark  k  Fin.  283 :  neither  of  those 
cases  can  have  any  bearing  upon  the  present. 

Cockburn,  G.  J. — I  am  of  opinion  that  the  plaintiffs  are  entitled  to 
the  judgment  of  the  court  for  the  smaller  sum,  viz.  196Z.  12*.,  the 
aggregate  of  the  freight  stipulated  for  by  the  three  bills  of  lading. 
Looking  at  the  terms  of  the  original  charter-party,  and  at  the  modifica- 
tion of  those  terms  by  the  memorandum  endorsed  thereon,  and  apply- 
ing so  much  of  them  as  is  applicable  to  the  contingency  which  has 
arisen,  the  case  stands  thus : — The  vessel  was  to  take  out  a  cargo  from 
Liverpool  to  Singapore,  and,  in  the  event  of  her  returning  from  Singa- 
pore to  Liverpool  or  London,  the  charterers  were  to  pay  3375Z.,  for  the 
round  out  and  home,  900Z.  of  it  by  a  bill  at  three  months  from  the 
*-iroi  sailing  of  the  ship  from  ^Liverpool  on  her  outward  voyage* 
J  Then  comes  this  important  provision, — "  The  master  to  sign  bills 
of  lading  at  such  rates  of  freight  as  may  be  required  by  the  agents  of 
the  charterers,  without  prejudice  to  this  charter-party ;  and  the  owners 
tc  have  an  absolute  lien  upon  the  cargo  for  the  recovery  of  all  freight, 
dead  freight,  demurrage,  &c,  due  the  ship  under  this  charter-party." 

(a)  That  section  enacts  that  "  erery  consignee  of  goods  named  in  a  bill  of  lading,  and  erery 
endorsee  of  a  bill  of  lading  to  whom  the  property  in  the  goods  therein  mentioned  .'ball  pass  upon 
or  by  reason  of  such  consignment  or  endorsement,  shall  bare  transferred  to  and  r»  sted  in  bim  all 
rights  of  suit,  and  be  subject  to  the  same  liabilities  in  respect  of  such  goods,  ai  if  the  contract 
contained  in  the  bill  of  lading  had  been  made  with  himself." 
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It  has  been  contended  on  the  part  of  the  defendants,  that  this  stipula- 
tion for  a  lien  upon  the  cargo  applies  only  to  the  homeward  cargo.  I 
see  no  reason  for  so  limiting  it.  I  think  it  embraces  all  cargo,  whether 
out  or  home.  Having  by  the  charter-party  stipulated  that  900/.  shall 
be  paid  in  advance,  by  an  acceptance  at  three  months'  date,  it  appears 
that  a  bill  was  given,  which  was  dishonoured  before  the  arrival  of  the 
ship  at  Singapore.  The  cargo  being  expressly  made  liable  for  all  freight 
due  under  the  charter-party,  it  follows,  that,  on  the  arrival  of  the  ship 
at  Singapore,  there  was  900?.  due  for  freight,  for  which  the  cargo  was 
liable.  If  matters  had  so  remained,  the  owners  clearly  would  have  had 
a  lien  for  that  9002.  But  they  have  by  their  master  become  parties  to 
bills  of  lading  making  the  goods  deliverable  to  the  consignees  on  pay- 
ment of  certain  specified  freight;  and  the  defendants  have  made 
advances  upon  the  faith  of  those  bills  of  lading.  The  owners,  there- 
fore, have,  by  their  own  act,  placed  third  parties  in  a  situation  in  which 
they  would  sustain  prejudice  by  their  insisting  on  the  full  right  to  which 
they  would  otherwise  have  been  entitled.  That  being  so,  it  seems  to 
me  that  the  utmost  the  plaintiffs  can  be  entitled  to  recover  as  against 
the  consignees,  is,  the  freight  mentioned  in  the  three  bills  of  lading; 
and  for  that  sum,  and  that  sum  only,  they  are  entitled  to  the  judgment 
of  the  court. 

Cresswell,  J. — I  am  of  the  same  opinion.  It  seems  that  the  case 
of  Marquand  v.  Banner,  6  Ellis  &  B.  232  (E.  C.  L.  R.  vol.  88), 
*proceeded  upon  the  authority  of  Colvin  v.  Newberry,  1  Clark  r<t1  - . 
k  Fin.  283,  in  which  the  House  of  Lords  affirmed  the  judgment  of  *■ 
the  Exchequer  Chamber  in  Newberry  v.  Colvin,  7  Bingh.  190  (E.  C.  L. 
R.  vol.  20),  4  M.  k  P.  876, 1  C.  &  J.  192,  f  1  Tyrwh.  55,  which  reversed 
the  judgment  of  the  Court  of  King's  Bench  in  Colvin  v.  Newberry,  8 
B.  &  C.  167  (E.  C.  L.  R.  vol.  15),  2  M.  &  R.  47  (E.  C.  L.  R.  vol.  17). 
Bat,  in  that  case,  the  charterers  were  owners  of  the  ship  pro  tempore. 
The  contracts  were  made  with  the  captain  as  owner,  and  not  as  agent. 
Here,  the  captain  was  still  the  agent  of  the  shipowners ;  and,  as  they 
sanctioned  the  signing  of  bills  of  lading  by  him  making  the  goods  deli- 
verable on  payment  of  a  given  amount  of  freight,  they  cannot,  as 
against  the  consignees,  rely  upon  the  charter-party  as  entitling  them  to 
a  larger  amount.  I  think  the  plaintiffs  are  clearly  entitled  to  the  freight 
reserved  by  the  bills  of  lading.  It  appears  by  the  charter-party  that 
900L  was  due  on  account  of  freight  three  months  after  the  ship  sailed 
from  Liverpool ;  and  there  is  a  stipulation  that  the  owners  shall  have 
an  absolute  lien  upon  the  cargo  for  the  recovery  of  all  freight,  dead 
freight,  demurrage,  &c,  due  under  the  charter-party, — that  is,  they 
are  to  have  a  lien  upon  the  cargo  for  any  freight  due  and  from  which  it 
is  not  exonerated.  The  lien  is  upon  each  parcel  of  goods  for  the 
freight  payable  in  respect  of  it.  The  bills  of  lading  signed  by  the 
mister  show  upon  the  face  of  them  that  the  freight  had  not  been  paid* 
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The  parties  taking  them,  therefore,  must  have  known  that  they  took 
them  subject  to  the  risk  of  its  not  being  paid,  and  knowing  that  the 
goods  were  subject  to  the  shipowner's  lien.  I  therefore  think  the 
plaintiffs  are  entitled  to  recover  to  that  extent. 

Crowdee,  J. — I  entertained  some  doubt  at  one  time  whether  the 
reservation  of  the  owners'  lien  for  freight  was  not  limited  to  freight  oil 
(he  homeward  cargo.  But,  upon  further  consideration,  I  think  the  true 
*i  en  conclusion  *is  that  come  to  by  my  Lord  and  my  Brother  Cress* 
-■  well,  viz.  that  the  owners  are  to  have  an  absolute  lien  upon  any 
cargo  put  on  board  for  any  freight  earned  by  the  ship.  The  first  ques- 
tion that  arises,  is,  whether,  as  between  the  shipowners  and  the  char* 
terers,  the  former  would  be  entitled  to  a  lien  for  the  900{.  agreed  to  bo 
paid  at  three  months  from  the  ship's  sailing  from  Liverpool.  It  seem* 
to  me  that  they  would.  It  formed  a  portion  of  the  freight  for  which 
by  express  agreement  the  lien  was  to  attach.  But  I  agree  with  the 
rest  of  the  court  in  thinking  that  that  amount  cannot  be  recovered  here, 
the  owners  having  by  their  agent  signed  bills  of  lading  making  the 
goods  deliverable  on  payment  of  the  smaller  amount, — one  of  the  terms 
of  the  bills  of  lading  being,  that  such  freight  should  be  payable  one 
month  after  the  sailing  of  the  vessel.  The  lien  extends  only  to  the 
amount  of  freight  mentioned  in  the  bills  of  lading. 

Willes,  J. — I  am  of  the  same  opinion.  The  argument  that  the  oat- 
ward  cargo  is  liable  to  the  lien  for  the  900Z.  is  strengthened  by  the 
demurrage  clause.  Demurrage  might  have  become  due  and  payable 
before  the  arrival  of  the  vessel  at  Singapore.  The  contract  is,  that 
« the  owners  shall  have  an  absolute  lien  upon  the  cargo  for  the  reco- 
very of  all  freight,  dead  freight,  demurrage,  &c,  due  the  ship  under 
this  charter-party."  The  words  "  upon  the  cargo"  mean,  upon  the 
cargo  from  time  to  time  put  on  board  the  vessel.  I  do  not  think  it 
necessary  to  add  anything  more  to  what  has  already  fallen  from  tbe 
court.  With  regard  to  the  case  of  Marquand  v.  Banner,  6  Ellis  k  B. 
232  (E.  C.  L.  B.  vol.  88),  I  think  it  must  rest  upon  the  ground  stated 
by  my  Brother  Cresswell.  I  do  not  exactly  see  how,  if  sustainable  at 
all,  it  can  be  upon  any  other  ground. 

Judgment  for  the  plaintiffs  for  1962.  12*.  without  costs. 
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♦PHILLIPS  and  Another  v.  CLARK.    April  23.      [*156 

A  stipulation  fa  a  bUl  of  lading,  that  the  shipowner  if  "  not  to  be  accountable  for  leakage  or 
breakage,"  doea  not  exempt  him  from  responsibility  for  a  loaa  by  these  meant,  arising  from 

The  declaration  stated  that  the  plaintiffs  delivered  to  the  defendant, 
and  the  defendant  accepted  and  received  from  the  plaintiffs,  certain 
goods  of  the  plaintiffs',  to  be  carried  in  a  certain  ship  of  the  defend 
ant,  to  wit,  from  London  to  Calcutta,  and  thence  back  to  London  (cer- 
tain perils  and  casualties  only  excepted),  for  certain  freight  and  reward 
in  that  behalf  payable  by  the  plaintiffs  to  the  defendant,  and  upon  the 
terms  that  the  defendant  should  use  due  and  proper  care  in  and  about 
the  stowage  of  the  goods ;  and  that,  though  the  plaintiffs  had  done  all 
things,  and  all  things  had  happened,  necessary  to  entitle  them  to  have 
the  goods  bo  stowed,  yet  that  the  defendant  did  not  nor  would  use  due 
and  proper  care  in  and  about  the  stowage  of  the  said  goods,  but  so 
carelessly  and  negligently  stowed  the  same  contrary  to  his  said  duty, 
that,  by  reason  thereof,  and  not  by  reason  of  any  of  the  said  excepted 
perils  or  casualties,  the  said  goods  were  greatly  damaged  and  injured : 
And  the  plaintiffs  claimed  500Z. 

Fourth  plea, — that  the  plaintiffs  delivered  the  said  goods  to  the 
defendant,  and  he  accepted  and  received  the  same,  to  be  carried  as  in 
the  declaration  mentioned,  upon  the  express  condition  only  that  the 
defendant  should  not  be  accountable  for  leakage  or  breakage  ;  and  that 
the  loss  and  damage  complained  of  by  the  plaintiffs  arose  wholly  from 
leakage  and  breakage,  and  not  otherwise. 

Second  replication  to  the  fourth  plea, — that  the  condition  in  that  plea 
mentioned  consisted  of  certain  words  inserted  by  the  defendant  in  the 
margin  of  the  bill  of  lading  under  which  the  said  goods  were  shipped  on 
hoard  *the  said  ship  of  the  defendant  to  be  carried  as  in  the  r<l1  __ 
declaration  mentioned,  which  said  bill  of  lading  was  in  the  words  L 
and  figures  following,  that  is  to  say : — 

"  Shipped  in  good  order  and  well-conditioned, 

by  Phillips,  King  &  Co.,  in  and  upon  the  good 

ship  called  the  Bengal,  whereof  is  master  for 

this  present  voyage  James    Clark,  and   now 

"EIl  i/io...iodqu*.         riding  at  anchor  in  the  East  India  Dock,  and 

n/30  ..sohhdt.         bound  for  Calcutta,  and  from  thence  back  to 

Thirteen  butts  )  of  sheiT 

J£  1 1 . . .  i  b«u  (cased)."         Twenty  hogsheads    \  \^e  eiTy 

One  cased  butt         J 
being  marked  and  numbered  as  in  the  margin, 
and  are  to  be  delivered  in  the  like  good  order 
and  well-conditioned  at  the  aforesaid  port  of 
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firms  of  such  creditors  in  the  schedule  thereof  thereunder  written,"  of 
the  third  part.     The  plea  then  goes  on  to  allege  that  by  the  said  deed 
the  defendant  assigned  "  his  estate  and  effects"  (meaning  all  his  estate 
and  effects)  to  the  said  trustees  in  manner  and  for  the  purposes  therein 
mentioned ;  that  the  creditors  parties  to  the  deed  thereby  agreed  to 
accept  and  take  the  estate  and  effects  thereby  assigned  in  full  satisfac- 
tion and  discharge  of  their  several  and  respective  debts  and  demands, 
and  thereby  released  and  discharged  the  debtor.     Then  there  is  an 
allegation,  that,  more  than  three  calendar  months  before  the  suit,  the 
plaintiff  had  notice  from  the  defendant  of  his  suspension  of  payment, 
and  of  such  deed  of  arrangement ;  and  the  plea  concludes  with  a  general 
.averment "  that  all  matters  and  things  were  done  and  happened  accord- 
ing to  the  said  act  to  make  the  said  deed,  and  the  said  release  therein 
contained,  as  effectual  and  obligatory  in  all  respects  upon  the  creditors, 
including  the  plaintiff,  who  did  not  sign  the  said  deed,  as  if  they  had 
duly  signed  the  same."     Now,  this  plea  clearly  would  not  be  proved 
unless  the  defendant  showed  a  deed  in  all  respects  complying  with  the 
requisitions  of  the  statute.     [Cresswell,  J.— The  general  words  "  that 
all  matters  and  things  were  done  and  happened,"  &c,  cannot  surely  be 
read  "all  words  were  inserted  in  the  deed  necessary  to  make  it  a 
compliance  with  the  act."]     The  224th  section  says  that  a  deed  to  the 
purport  mentioned,  and  signed  by  the  required  number  of  creditors," 
-M^i  shall  *be  as  effectual  and  obligatory  in  all  respects  upon  all  the 
J  creditors  who  shall  not  have  signed  such  deed  or  memorandum 
of  arrangement,  as  if  they  had  duly  signed  the  same," — that  is,  when 
signed  by  six-sevenths,  it  shall  enure  for  the  benefit  of  a?L    [Cockburn, 
C.  J. — Assuming  that  the  deed  purports  to  be  such  a  deed  as  the 
statute  requires.     Cresswell,   J. — The   deed  purporting  to  be  aa 
.assignment  for  the  benefit  of  those  who  execute  it,  would  the  trustees 
be  justified  in  paying  dividends  to  those  who  have  not  signed?]     Yes: 
kthe  deed  is  for  the  benefit  of  the  general  body.     [Crowder,  J. — The 
deed  clearly  appears  to  be  for  the  benefit  only  of  "  the  parties  hereto."] 
Upon  the  plea  it  does  not  appear  to  be  so  limited.     [Willes,  J. — 
Suppose  such  a  deed  as  this  had  been  made  before  the  statute,  and  a 
'suit  in  Chancery  against  the  trustees  to  enforce  payment  to  a  creditor 
.who  had  not  executed  it, — would  such  creditor  be  entitled  to  participate 
in  the  fund  ?     Tour  contention  is,  that  the  words  at  the  latter  part  of 
the  224th  section  operate  to  introduce  a  person  who  but  for  the  statute 
would  not  be  within  the  deed.]     Creditors  who  have  not  executed  the 
deed  are  by  the  terms  of  that  section  placed  precisely  in  the  same 
position  as  if  they  had  executed.     [Cockburn,  C.  J. — Even  if  it 
appeared  to  be  the  intention  of  the  deed  to  exclude  those  creditors  who 
did  not  execute  ?]     If  the  deed  contain  words  of  exclusion,  it  is  not  % 
deed  within  the  statute.     [Cockburn,  C.  J. — What  is  there  upon  the 
face  of  this  deed,  as  stated  in  the  plea,  to  show  it  to  be  a  deed  withit 
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the  statute  ?]  The  plea  clearly  would  no j  be  proved  unless  we  showed 
a  deed  in  conformity  with  the  act.  [Cresswell,  J. — We  do  not  know 
what  the  trusts  of  the  deed  are :  and,  unless  it  is  such  as  to  enure  fofr 
the  distribution  of  all  the  debtor's  estate  and  effects  amongst  all  his 
creditors,  it  is  not  a  deed  within  the  statute.]  The  case  of  Macnaught 
».  Russell,  1  Hurlst.  &  N.  611,  f  concurs  with  the  view  *which  r*17K 
the  court  seem  inclined  to  take.  The  defendant,  therefore,  will  *» 
pray  leave  to  amend,  by  setting  out  the  deed  more  fully. 

Gray,  for  the  plaintiff,  asked  that  it  might  be  imposed  as  a  condition 
that  he  should  be  furnished  with  a  copy  of  the  deed,  or  allowed  to 
inspect  it.     This  was  assented  to. 

Leave  to  amend,  on  the  usual  terms. (a) 

(a)  The  plea  wu  not  emended,  and  the  plaintiff  had  judgment 


TAYLOR  and  Another  v.  STRAY.    AprU  2. 

She  plaintiffs,  stoek-brokers,  and  members  of  the  London  Stock  Exchange,  on  the  28th  of  August, 
1854,  at  the  request  of  the  defendant,  bought  for  him  twenty  shares  in  a  joint-stock  bank  called 
The  Royal  British  Bank,  to  be  paid  for  on  the  "settlement  day,"  whieh  was  on  the  16th  of 
September,  and  duly  forwarded  to  him  the  usual  broker's  contract-note.  The  bank  stopped 
payment  on  tbo  3d  of  September,  and  ultimately  became  bankrupt.  On  the  11th,  the  defend- 
ant repudiated  the  transaction,  and  gave  the  plaintiffs  notice  not  to  pay  the  price  on  h!a 
account  The  plaintiffs  having  been  compelled  according  to  the  rules  of  the  Stock  Exchange 
to  pay  for  the  shares  on  the  settlement  day,  sent  the  defendant  the  certificates  and  transfers, 
and,  upon  his  declining  to  aeeept  them,  sued  him  for  money  paid : — Held,  that  they  were 
entitled  to  recover. 

This  was  an  action  brought  to  recover  the  sum  of  643/.  10*.,  being 
the  price  of  twenty  shares  in  the  Royal  British  Bank,  which  had  been 
bought  by  the  plaintiffs,  as  the  brokers  of  the  defendant,  and  had  beeA 
paid  for  by  the  plaintiffs  under  the  circumstances  hereinafter  mentioned, 
and  also  5£,  being  the  plaintiffs'  commission  on  the  purchase  of  the 
shares.  The  declaration  contained  counts  for  money  paid,  work  arid 
labour,  and  for  money  due  upon  accounts  stated.  The  defendant 
pleaded  never  indebted. 

The  cause  was  tried  before  Wilto,  J,,  at  the  sittings  in  London 
after  Michaelmas  Term,  1856,  when  the  facts  appeared   to  be  ai 

follows : — 

_~  *  __ 

The  plaintiffs  (Taylor  k  Aston)  are  members  of  the  Stock  Exchange, 
in  London,  and  carry  on  the  business  >f  stock  and  share-brokers  in 
partnership  together.  On  the  28th  of  August,  1856,  the  defendant 
had  a  ^conversation  with  Aston  respecting  the  price  of  shares  r*-]** 
in  the  Royal  British  Bank,  and  requested  him  to  purchase  on  L 
the  Stock  Exchange  for  him  twenty  shares,  at  32Z.  per  share,  for  the 
account  day  on  the  15th  of  September  then  next.  On  the  same  day, 
Aston  bought  for  the  defendant  on  the  Stock  Exchange  twenty  shares 
si  the  price  named,  of  one  Russell,  a  jobber  or  dealer  in  bank  shares 
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Upon,  and  a  member  of,  the  Stock  Exchange.  Russell  was  not  himself, 
nor  was  Wadeson,  a  broker  and  member  of  the  Stock  Exchange  of 
whom  Russell  bought  sixteen  of  the  shares,  at  any  time  a  registered 
owner  of  any  shares  in  the  Royal  British  Bank ;  but  Russell  did  not 
buy  to  fulfil  his  contract,  but  had  shares  to  the  amount  required  in  his 
possession,  or  a  right  to  them,  and  a  control  over  them,  at  the  time  of 
the  sale.  There  were  at  this  time  only  two  jobbers  who  dealt  in  these 
shares,  and  Russell  was  one  of  them.  The  Royal  British  Bank  was 
then  supposed  to  be  solvent. 

The  purchase  was  made  subject  and  according  to  the  practice  of  the 
Stock  Exchange.  There  was  no  written  contract :  but  the  plaintiffs 
and  Russell  each  made  a  memorandum  of  the  bargain. 

It  was  proved  to  be  the  practice  of  the  Stock  Exchange  before  and 
at  the  time  of  the  transaction  in  question, — first,  that  the  seller  is  not 
bound  to  transfer,  nor  the  buyer's. broker  to  procure,  shares  from  the 
person  named  in  the  note  sent  by  the  buyer's  broker  to  his  principal 
(in  this  case  designated  by  the  words  "  of  Russell"), — secondly,  that 
members  of  the  Stock  Exchange,  in  bargains  for  customers,  make 
themselves  liable  for  their  performance, — thirdly,  that,  in  case  of  non- 
performance by  a  member,  the  committee  is  referred  to,  and  decides; 
and,  if  their  order  is  disobeyed,  the  disobedient  party  is  expelled, — 
fourthly,  that,  on  the  Stock  Exchange,  payment  is  made  for  shares,  on 
*1771  handing  the  shares  and  a  transfer;  that  the  seller  is  paid  by  the 
J  *purchasing  broker  on  handing  the  shares  and  transfer,  as  was 
done  in  this  case  ;  and  that  that  is  so  as  to  all  kinds  of  shares. 

The  plaintiffs  had  previously  to  the  28th  of  August,  1856,  purchased 
Ottoman  Bank  shares  on  the  Stock  Exchange  for  the  defendant,  for  an 
account  day,  in  the  usual  way,  and  to  pay  for  which  the  defendant 
furnished  the  plaintiffs  with  the  money  previously  to  the  settling  day. 

On  the  28th  of  August,  the  plaintiffs  announced  to  the  defendant 
that  they  had  purchased  the  shares,  by  a  letter  as  follows, — "  We  have 
managed  to  purchase  the  twenty  British  Bank  shares  at  322.,  agreeably 
to  your  directions,  for  the  15th  of  September.     Contract  herein. " 

This  letter  contained  an  enclosure  called  by  the  plaintiffs  in  their  letter 
the  contract  relating  to  the  purchase,  which  was  in  the  following  terms:— 

"  2  Capel  Court,  London. 

«  No.  5835.  28th  August,  1856. 

«  Bought  for  Frederick  Stray,  Esq.,  for  15th  September  (50f.  paid), 
twenty  Royal  British  Bank  shares,  of  Russell. 

"Consideration    .         .         .     £640     0     0 
"Stamp  ....  3  10    0 

"Registration      ...  26 

"Commission  ...  500 


£648  12    6 
««  Taylor  &  Aston,  Brokers." 
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The  Royal  British  Bank  stopped  payment  on  the  8d  of  September, 
1856,  at  11.30  a.  m. 

On  the  8th  of  October,  the  time  for  paying  or  compounding  a  debt 
expired,  whereby  the  bank  committed  an  act  of  bankruptcy,  which  had 
relation  to  the  8th  of  September. 

♦Early  on  the  morning  of  the  3d  of  September,  the  defendant  r*17g 
had  a  conversation  with  Aston  respecting  the  shares  ii«  question ;  *• 
and  Aston  told  the  defendant  that  British  Bank  shares  had  been  dealt 
in  that  morning  at  202.  per  share;  and  thereupon  the  defendant 
expressed  a  wish  to  sell  the  shares  in  question  at  that  price.  At  this 
time  the  plaintiffs  did  not  know,  nor  did  it  appear,  whether  the  bank 
had  then  stopped.  The  plaintiff  Aston  then  went  on  to  the  Stock 
Exchange,  and  tried  to  sell  the  said  shares,  but  could  not.  The 
defendant  waited  whilst  he  did  so,  and  was  informed  of  the  result  of 
the  attempt. 

On  the  8th  of  September,  the  defendant  saw  Aston,  who  told  him 
that  the  failure  of  the  bank  did  not  vitiate  the  contract  of  purchase ; 
and  the  defendant  said,  that,  at  all  events,  he  should  not  have  the  shares 
transferred  to  his  own  name,  but  should  have  them  transferred  into  the 
name  of  a  man  of  straw.  Aston  requested  authority  for  that  purpose 
in  writing,  and  was  also  desirous  of  obtaining  a  recognition  in  writing, 
of  the  purchase  by  the  defendant ;  and  Aston  drew  out  a  memorandum 
for  the  defendant  to  sign,  which  was  in  the  following  terms : — 

«  2  Capel  Court,  8th  September,  1856. 
"Messrs.  Taylor  &  Aston,  stock  and  share  brokers. 
"  Gentlemen, — I  request  you  will  not  pass  my  name  for  the  twenty 
British  Bank  shares  purchased  on  the  28th  of  August,  as  they  are  not 
intended  to  be  transferred  to  me." 

The  defendant  took  this  memorandum  away  with  him  to  consider 
about  it ;  and,  having  done  so,  refused  to  sign  it :  and  before  the  15th 
of  September,  he  returned  it  unsigned  to  Mr.  Aston. 

On  the  11th  of  September,  1856,  the  defendant,  by  his  attorney, 
wrote  and  sent  the  plaintiffs  the  following  letter :  — 

*"  Gentlemen, — Having  now  had  an  opportunity  of  ascertain-  r^17Q 
ing  with  some  precision  the  state  of  the  Royal  British  Bank,  not  L 
only  at  the  time  of  the  recent  sale  of  their  shares  in  the  market,  but 
for  some  time  previously,  and  the  circumstances  unuer  which  the  shares 
were  sent  into  the  market,  and  the  many  grounds  of  objection  to  the 
acceptance  of  such  shares  under  existing  circumstances,  I  give  you 
notice  that  Mr.  Stray  will  not  take  any  shares  in  the  said  bank  ;  and, 
further,  that  you  do  not  pay  any  money  on  his  account  for  or  in  res- 
pect of  any  alleged  purchase  by  him  of  any  such  shares." 

On  the  11th  and  13th  of  September,  1856,  the  plaintiffs  wrote  and 
lent  to  the  defendant  letters  of  which  the  following  are  copies : — 
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«  2  Capel  Court,  11th  September,  1856. 
«  Stock  Exchange. 

"Royal  British  Bank. 
"  Resolved,  that  no  circumstances  have  been  submitted  to  the  com- 
mittee to  induce  them  to  interfere  with  the  settlement  of  the  Royal 
British  Bank  shares  in  the  ordinary  way. 

« By  order. 

«G.  Wbbb,  secretary." 
«  Dear  Sir, — Our  committee  have  to-day  come  to  the  above  decision 
as  to  the  transactions  in  the  Royal  British  Bank  shares.  We  have, 
therefore,  to  request  you  to  enclose  us  a  check  for  6482.  12#.  6d.  by  the 
15th  instant,  being  the  cost  of  the  twenty  shares  purchased  on  the  28th 
nit.  for  you  and  by  your  instructions,  and  for  which  we  shall  have  to 
pass  your  name  on  that  day.  Yours,  &c. 

"  Taylor  &  Aston." 
«  Frederick  Stray,  Esq." 

«  2  Capel  Court,  13th  September,  1856. 
«  Dear  Sir, — We  have  received  some  letters  as  to  the  purchase  of  the 
*1ft01  twenty  Royal  British  shares  at  32/.  per  *share  on  the  28th 
J  August  for  payment  on  the  15th  September,  to  suit  your  con- 
venience, and  in  accordance  with  the  customs  and  rules  of  the  Stock 
Exchange  made  by  us  as  brokers  by  your  instructions  and  for  your 
account,  of  Mr.  Russell,  as  per  contract  rendered  you  on  that  day ; 
and,  as  we  are  informed,  we  must,  as  brokers,  and  in  accordance  with 
those  rules,  give  your  name,  and  pay  the  consideration  undertaken  for 
the  shares,  although  of  doubtful  value,  the  same  as  we  should  have 
done,  and  handed  them  to  you,  had  they  been  worth  twice  your  pur- 
chase-money. We  cannot,  therefore,  relieve  ourselves  of  the  contract 
entered  into  on  your  behalf  and  by  your  direction,  and  shall  hold  you 
liable  for  whatever  we  may  be  called  upon  to  pay  as  the  consequence 
of  your  orders  to  effect  the  purchase  for  you  on  the  28th  ult. 

"  Yours  faithfully,        «  Taylor  k  Aston." 
«F.  Stray,  Esq." 

The  charter  of  the  Royal  British  Bank  (which  was  put  in)  recites  the 
deed  of  settlement  of  the  bank  on  its  formation  under  the  7  &  8  Vict. 
c.  113 :  the  following  clauses  were  read : — 

•  « 10.  That  it  should  be  lawful  for  every  proprietor,  and  for  every 
person  claiming  in  his  or  her  right  in  any  way  howsoever,  with  consent 
fif  the  court  of  directors,  to  sell  and  transfer,  by  deed  duly  stamped,  in 
which  the  consideration  should  be  truly  stated,  the  shares  to  which  he 
or  they  should  be  entitled,  or  any  of  them,  to  any  person  or  persons, 
subject  nevertheless  to  the  conditions  or  restrictions  therein  contained; 
and  that  the  same,  when  duly  executed,  should  be  delivered  to  tbd 
secretary  or  other  proper  officer  of  the  uumpany,  and  be  Kept  by  him; 


COMMON  BENCH  KEPORT8.    (2  J.  SCOTT;    N.  S.)         18Q 

and  he  should  enter  a  memorial  thereof  in  a  book  to  he  kept  at  the 
head  banking  bouse  aforesaid,  to  be  called  the  *  Register  of  Transfers,9 
and  should  endorse  *such  entry  on  the  deed  of  transfer;  and  r^gf 
that,  for  every  such  entry  and  endorsement,  the  eompany  should  *- 
be  entitled  to  2*.  6d ;  and  that  such  deed,  so  endorsed,  should  be  suffi- 
cient evidence  of  the  consent  of  the  court  of  directors. 

"  11.  That  the  person  or  persons  proposing  to  make  any  transfer  of 
shares,  or  the  person  or  persons  to  whom  the  same  was  proposed  to  be 
made,  should,  seven  days  at  the  least  before  the  making  or  executing 
any  such  transfer,  deliver  to  the  court  of  directors  at  the  head  bank- 
ing house  aforesaid,  a  notice  in  writing  specifying  the  number  of  shares. 
proposed  to  be  transferred,  and  the  name  or  names,  residence,  or  rank, 
profession,  or  trade,  and,  if  representatives,  their  character  or  title  as 
such,  hs  well  of  the  person  or  persons  so  proposing  to  transfer,  as  of 
the  person  or  persons  to  whom  such  transfer  was  proposed  to  be  made, 
and  the  price  or  consideration  (if  any)  proposed  to  be  given  for  the 
lame. 

<*  13.  That  the  court  of  directors  should  prescribe  the  form  of  the 
transfer  of  the  shares ;  and  that  every  purchaser  or  transferree  of 
shares  should,  in  respect  of  the  shares  purchased  by  or  transferred  to 
him,  and  at  his  own  expense,  when  required  by  the  said  court,  execute 
this  or  any  supplementary  deed  or  deeds,  and  enter  into  any  such  cove* 
nant  with  the  company  to  observe,  fulfil,  and  perform  all  the  clauses, 
conditions,  and  stipulations  therein  contained,  as  by  the  said  court 
should  be  required. 

"  16.  That,  upon  every  sale  or  transfer  of  shares,  or  change  of  pro* 
prietorship  therein,  the  then  existing  certificate  should  be  given  up  to 
be  cancelled,  and  should  forthwith  be  cancelled  accordingly,  and  that  a 
new  certificate  should  be  given  to  the  new  proprietor,  in  respect  of  the 
shares  transferred  to  or  taken  by  him ;  and  that,  if  any  of  the  shares 
included  in  the  certificates  so  given  up  should  be  retained  by  the  old 
proprietor,  a  new  *certificate  in  respect  thereof  should  be  issued  r*-ioo 
to  him  without  any  other  fee  than  that  paid  on  the  transfer ;  and  *• 
that  the  production  of  any  certificate  should  at  all  times  be  good  primfi 
facie  evidence  of  the  title  of  the  person  holding  the  same  as  proprietor 
of  the  shares  therein  mentioned." 

The  practice  of  the  bank  as  to  transfers  of  shares  therein  was  as 
follows: — They  prescribed  a  form,  and  had  it  printed  in  blank.  This 
form  was  generally  filled  up  by  the  bank ;  and,  if  so  filled  up,  there 
was  nothing  put  upon  the  transfer  to  show  that  it  had  been  so  filled  up. 
The  bank,  however,  sometimes  gave  out  the  blank  printed  forms  of  the 
transfers  to  the  brokers,  to  be  filled  up  by  themselves ;  and  the  trans* 
fere  m  this  case  were  in  such  forms. 

It  was  not  a  matter  of  course  that  the  consent  of  the  directors  should 
he  given :  but  it  was  never  refused. 
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The  notice  mentioned  in  the  eleventh  clause  was  not  generally 
required  by  the  bank :  and  they  never  refused  to  register  a  transfer  is 
consequence  of  its  omission. 

Russell  bought  sixteen  of  the  twenty  shares  of  one  Wadeson,  a 
broker ;  and  he  sold  them  as  broker  of  William  Barnett.  It  was 
Wadeson's  duty  to  deliver  to  Russell  a  transfer  duly  executed  by 
Barnett  of  the  said  sixteen  shares.  Wadeson  on  the  15th  of  Septem- 
ber applied  to  the  bank  to  prepare  a  transfer  of  the  said  sixteen  shares 
to  the  defendant.     This  application  was  refused  by  the  bank. 

There  was  no  other  evidence  of  any  refusal  by  the  directors  to  con- 
sent to  a  transfer  of  the  shares  in  question ;  and  no  evidence  of  con- 
sent on  their  part  to  such  transfer.  Wadeson  afterwards,  on  the  same 
day,  obtained  a  blank  printed  form,  and  filled  it  up  himself,  and  got  it 
executed  by  Mr.  Barnett. 

The  bank  refused  a  number  of  applications  made  to  them  after  the 

*1831  ^  °^  September  to  allow  transfers.     *They,  however,  allowed 

'  and  registered  two  or  three  transfers  after  the  3d  of  September. 

The  secretary  of  the  bank  stated  that  it  was  not  a  matter  of  course  to 
register  transfers  on  production  at  the  bank  of  the  papers  duly  executed: 
but  that  he  was  not  aware  of  any  refusal  to  do  so. 

On  the  15th  of  September,  the  plaintiffs,  according  to  the  ordinary 
practice  of  the  Stock  Exchange,  passed  the  defendant's  name  to  Mr. 
Russell,  as  the  buyer  of  twenty  shares ;  and,  in  due  course,  according 
to  the  same  practice,  Mr.  Russell  tendered  to  the  plaintiffs  twenty 
shares  in  the  said  bank,  and  transfers  there  rf  in  the  prescribed  form, 
duly  executed  and  stamped, — sixteen  certificates  being  in  the  name  of 
William  Barnett,  with  a  transfer  from  him,  and  four  in  the  name  of 
Rear  Admiral  Robert  Aitcheson,  with  a  transfer  from  him.  On  such 
tender,  the  plaintiffs  were  bound  by  the  ordinary  practice  of  the  Stock 
Exchange  to  pay  to  Mr.  Russell  6402.  for  the  purchase-money,  and  SL 
10*.  for  the  stamps  impressed  on  the  said  transfers. 

The  plaintiffs,  in  order  to  try  and  save  the  defendant,  though  at  the 
risk  of  being  declared  defaulters,  at  first  refused  to  pay  Mr.  Russell  for 
the  shares ;  and  he  thereupon  summoned  them  on  the  same  day  before 
a  committee  of  the  said  £jtock  Exchange,  who  considered  the  circum- 
stances of  the  case,  and  determined  that  the  plaintiffs  were  bound  to 
pay  for  the  shares.  Russell  thereupon  again  tendered  the  certificates 
and  the  transfers,  and  the  plaintiffs  paid  him  643/.  10*.  for  the  same. 

The  plaintiffs'  commission  for  making  the  purchase  is  5*.  per  share, 
making  51.  for  the  twenty  shares.  The  certificates  of  shares  were 
genuine,  and  the  transfers  were  in  the  ordinary  form.  There  were 
sixteen  certificates  of  shares  in  the  name  of  William  Barnett,  all  in  the 
*1841  8ame  f°rro>  but  numbered  respectively  1021  to  1086,  *both  inch* 
J  sive.     The  following  is  a  copy  of  one  of  the  certificates :— 
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«  The  Royal  British  Bank 
*No.  1021. 

«  London,  the  27th  day  of  March,  1855. 
«  This  is  to  certify  that  William  Barnett,  National  Debt  Office,  Old 
Jewry,  gentleman,  is  the  proprietor  of  one  share  of  100/.  in  the  Royal 
British  Bank,  on  which  50Z.  have  been  paid  up. 

«  Ed.  Esdalb, 
«R.  Paddison,  Secretary."  "Pro  Gen1.  Manager.* 

The  following  is  a  copy  of  the  transfer  from  the  said  William 
Barnett: — 

"  I,  William  Barnett,  of  the  National  Debt  Office,  Old  Jewry,  city, 
gentleman,  in  consideration  of  the  sum  of  512Z.  paid  to  me  by  Frederick 
Stray,  of  40,  Haymarket,  tailor,  do  hereby  transfer  to  the  said  Fred* 
crick  Stray  sixteen  shares  numbered  1021  to  1036,  both  inclusive,  in 
the  business  of  the  corporation  called  The  Royal  British  Bank,  To  hold 
onto  the  said  Frederick  Stray,  his  executors,  administrators,  successors, 
and  assigns,  subject  to  the  several  conditions  on  which  I  held  the  same 
at  the  time  of  the  execution  hereof:  And  I,  the  said  Frederick  Stray, 
do  hereby  agree  to  take  the  said  sixteen  shares  subject  to  the  same 
conditions.  As  witness  our  hands  and  seals  this  18th  day  of  September* 
in  the  year  of  our  Lord  1856. 

"William  Barnett.  (seal) 

" (seal) 

« Signed,  sealed,  and  delivered  1 
by  the  above-named  William  V 
Barnett,  in  the  presence  of  J 

"  William  Wadeson, 

"  of  76  Old  Broad  Street,  stock-broker. 

« Signed,  sealed,  and  delivered  by  the") 

above-named  — — — — ^—  in  V 

the  presence  of  J 

•The  other  transfer  was  of  four  shares,  and  was  in  the  same  fl>1  „  - 
form,  excepting  that  the  transferror  was  Rear  Admiral  Robert  *- 
Aitcheson,  of  Shrubs  Hill,  Lyndhurst,  Hampshire  ;  and  the  considera- 
tion was  stated  to  be  128Z. ;  and  the  date  was  the  16th  of  September, 
1866. 

There  were  also  four  certificates  of  shares  in  the  same  form  as  the 
above,  but  in  the  name  of  the  said  Rear  Admiral  Robert  Aitcheson. 

The  said  William  Barnett  and  Rear  Admiral  Robert  Aitcheson  were 
respectively  registered  shareholders  of  the  above-mentioned  shares. 

On  the  19th  of  September,  1856,  the  plaintiffs  wrote  to  the  defendant 
s  letter  of  which  the  following  is  a  copy : — 

«  2,  Gapel  Court.     19th  September,  1856 
"Dear  Sir,— We  yesterday  had  stamped  transfers  and  certificates  of 
die  twenty  Royal  British  Bank  shares  purchased  for  you  on  the  28th 
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of  August  of  Mr,  Russell,  presented  to  us  for  payment  by  him,  and  have 
been  under  the  necessity  of  paying,  according  to  the  laws  of  our  Stock 
Exchange,  on  your  account,  the  purchase-money,  640 J.,  with  stamps 
643J  10*.,  and  with  our  commission  52.,  making  together  648/.  10«., 
irhicb  we  request  you  to  pay  the  bearer,  who  will  hand  you  the  shares, 
or  to  forward  us  the  same  immediately,  otherwise  we  shall  require 
interest  to  be  pud  thereon  from  this  date. 

«  Taylor  &  Aston. 

«  To  Frederick  Stray,  Esq." 

This  letter  was  delivered  to  the  defendant  on  the  same  day,  by  & 
clerk  of  the  plaintiffs,  who  took  with  him  the  shares  and  transfers. 

At  the  close  of  the  plaintiffs'  case,  the  following  objections  were  urged 
on  the  part  of  the  defendant, — first,  that  the  directors  of  the  Royal 
British  Bank  had  refused  to  consent  to  the  transfer  tendered  to  the 
♦iRftl  defendant  before  *the  plaintiffs  paid  their  money;  and  that  it 
J  was  the  plaintiffs'  duty  to  procure  such  transfer, — secondly,  that 
the  transfers  were  not  in  the  name  of  Russell,  but  in  the  names  of  other 
parties ;  and  that  Russell  had  not  at  the  time  of  the  contract,  or  at  any 
subsequent  time,  any  shares  in  the  bank. 

The  learned  judge  declined  to  nonsuit  the  plaintiff,  but  reserved  the 
points ;  and  a  verdict  was  found  for  the  plaintiffs,  the  counsel  for  the 
defendant  not  addressing  the  jury,  nor  requiring  any  point  to  be  left 
to  them,  but  relying  upon  the  above  objections. 

Knowles,  Q.  C,  in  Michaelmas  Term  last,  in  pursuance  of  the  leave 
reserved  to  him,  obtained  a  rule  nisi  to  enter  a  verdict  for  the  defendant, 
on  the  grounds  urged  by  him  at  the  trial.  He  referred  to  Hibblewhite 
v.  M'Morine,  6  M.  k  W.  200,  f  and  Wilkinson  v.  Lloyd,  7  Q.  B.  27 
(E.  C.  L.  R.  vol.  53). 

Atherton,  Q.  C,  and  Atton,  showed  cause. — The  defendant  by  this 
rule  seeks  to  have  the  verdict  entered  for  him  upon  two  grounds, — 
first,  that  the  directors  had  refused  to  consent  to  the  transfers  tendered 
to  the  defendant  before  the  plaintiffs  paid  the  money,  and  that  it  was 
the  duty  of  the  plaintiffs  to  procure  such  transfers, — secondly,  that  the 
transfers  were  not  in  the  name  of  Russell,  but  of  other  parties,  and  that 
Russell  had  not  at  the  time  of  the  contract,  or  at  any  subsequent  time, 
any  shares  in  the  bank. 

1.  The  first  point  does  not  properly  arise;  for,  the  defendant  having 
refused  to  accept  any  shares,  the  time  never  arrived  at  which  the 
directors  could  accept  or  reject  the  transferree.  Before  the  directors 
could  be  called  upon  for  their  consent,  a  formal  transfer  must  be 
executed  by  the  transferror,  and  assented  to  by  the  transferree. 
»1K71  Assuming,  however,  that  that  point  does  *arise,  the  question  ia 
-*  upon  what  terms  the  plaintiffs  and  defendant  dealt, — whether  or 
not  it  was  part  of  the  bargain  that  the  (jonsent  of  the  directors  should 
1)e  obtained.     The  evidence  clearly  established  that  sales  of  share?  o* 
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the  Stock  Exchange  were  not  subject  to  the  approval  of  the  directors ;  bat 
that  all  that  the  broker  is  bound  to  do,  is,  to  obtain  a  transfer  of  the 
required  number  of  shares  at  the  price  and  within  the  time  stipulated. 
It  also  appears  that  the  buying  broker  is  by  the  rules  of  the  Stock 
Exchange  bound,  on  pain  of  expulsion,  to  pay  the  price  to  the  selling 
broker  on  the  settlement  day.  Wilkinson  v.  Lloyd,  7  Q.  B.  27,  there- 
fore, has  no  bearing  upon  the  present  case.  [Willes,  J. — The  mere 
fact  that  the  buying  broker  is  liable  to  be  expelled  for  non-compliance 
with  the  regulations  of  the  Stock  Exchange,  might  not  be  sufficient  for 
a  court  of  justice :  but  here  the  plaintiffs  were  under  a  liability  to 
Russell.  The  10th  and  11th  clauses  of  the  deed  of  settlement  show 
that  the  consent  of  the  directors  is  mere  matter  of  form,  and  cannot  be 
withheld. 

2.  Then  as  to  the  second  point,  the  question  is,  whetner,  having 
made  the  contract  of  the  28th  of  August,  1856,  with  Russell,  and  having 
communicated  that  to  the  defendant,  the  plaintiffs  were  bound  to  obtain 
a  transfer  of  the  stipulated  number  of  shares  from  Russell,  or  whether 
the  contract  was  not  satisfied  by  their  obtaining  through  Russell  a  trans* 
fer  from  some  third  party.  The  evidence  was,  that  it  is  the  invariable 
practice  of  the  Stock  Exchange  not  to  take  the  transfer  from  the  broker, 
but  to  accept  as  a  performance  of  the  contract  any  shares  that  can  be 
obtained  within  the  time.  [Willes,  J. — That  is  perfectly  well  known.] 
The  practice  is  recognised  in  Sutton  v.  Tatham,  10  Ad.  &  E.  27  (E.  C. 
L.  R.  vol.  37),  2  P.  &  D.  308,  where  Lord  Denman,  C.  J.,  and  Littledale, 
J.,  lay  it  down  that  a  person  who  employs  a  broker  *on  the  Stock  r*1Q« 
Exchange  impliedly  gives  him  authority  to  act  in  accordance  with  *- 
the  rules  there  established,  though  such  principal  may  himself  be  ignorant 
of  the  rules.  Pollock  v.  Stables,  12  Q.  B.  765  (E.  C.  L.  R.  vol.  64),  5 
Railw.  Cas.  352,  is  an  authority  to  the  same  effect.  Hibblewaite  v. 
M'Morine,  5  M.  &  W.  462,  f  disposes  of  the  objection.  It  was  there 
held,  that  a  contract  for  the  sale  of  goods,  to  be  delivered  at  a  future 
day,  is  not  invalidated  by  the  oircumstance  that  at  the  time  of  the  con- 
tract the  vendor  neither  has  the  goods  in  his  possession  nor  has  entered 
into  any  contract  to  buy  them,  nor  has  any  reasonable  expectation  of 
becoming  possessed  of  them  by  the  time  appointed  for  delivering  them, 
otherwise  than  by  purchasing  them  after  making  the  contract.  The 
plaintiffs,  having  performed  their  contract  in  buying  the  securities  they 
were  instructed  to  buy,  are  clearly  entitled  to  recover  the  money  paid 
by  them  in  pursuance  of  it,  and  do  not  impliedly  covenant  for  title : 
Lamert  v.  Heath,  15  M.  &  W.  486  ;f  Bosanquet  v.  Shortridge,  4  Exch. 
699  ;f  Westropp  v.  Solomon,  8  C.  B.  845  (E.  C.  L.  R.  vol.  65). 

Knowle*,  Q.  C,  Maude,  and  Gibbons,  in  support  of  the  rule. — The 
contract  was  for  the  purchase  from  Russell  of  shares  in  the  Royal 
British  Bank*  Unless  Russell  tendered  to  the  plaintiffs  a  valid  trans* 
fer,  they  were  under  no  obligation  to  accept  the  shares  or  to  pay  th* 

I.  fl.,  voi*  n. — 10 
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money,  and  consequently  could  have  no  right  to  call  upon  the  defends 
ant  Now,  the  28d  section  of  the  7  &  8  Vict.  c.  113,  which  authorises 
the  transfer  of  shares,  requires  that  such  transfer  shall  be  made  "  sub- 
ject to  the  provisions  of  the  deed  of  settlement;"  and  the  10th  clause 
of  the  deed  of  settlement  expressly  requires  it  to  be  done  "  with  the 
consent  of  the  court  of  directors."  Without  such  consent,  therefore, 
a  transfer  would  be  inoperative :  the  pretended  transferror  would  still 
*1RQ1  *rema*n   a  shareholder:    Bosanquet  v.   Shortridge,  4   Exch, 

-J  699, f — the  decision  of  the  Court  of  Exchequer  in  which,  so  far 
as  this  question  is  concerned,  not  being  at  all  affected  by  the  judgment 
ef  the  House  of  Lords  in  Bargate  v.  Shortridge,  5  House  of  Lords 
Gases,  297.  The  principle  upon  which  alone  this  action  is  maintain- 
able, is  thus  stated  by  Tindal,  G.  J.,  in  Bowlby  v.  Bell,  3  C.  B.  284, 
293  (E.  G.  L.  R.  vol.  54), — "  In  order  to  maintain  this  action  for  money 
paid  to  the  use  of  the  defendant,  at  his  request,  it  was  necessary  that 
the  plaintiff  should  prove  either  an  actual  request  on  the  part  of  the 
defendant,  or  that  the  money  was  paid  in  discharge  of  some  liability 
which  the  plaintiff  had  taken  upon  himself  by  the  defendant's  aatho* 
rity."  Wilkinson  v.  Lloyd,  7  Q.  B.  27,  is  very  much  in  point.  There, 
the  plaintiff  agreed  to  purchase  of  the  defendant  shares  in  a  mining 
company  established  under  a  deed  of  settlement,  and  sent  a  form  of 
transfer  to  the  defendant  for  his  execution.  The  deed  required,  that, 
on  transfer  of  shares,  the  intended  proprietor  should  be  approved  of  by 
the  directors.  The  defendant  executed  and  returned  the  transfer,  and 
sent  also  a  certificate  (according  to  the  provisions  of  the  deed)  verify- 
ing the  defendant's  title  to  the  shares.  The  plaintiff,  on  receiving  the 
transfer,  paid  for  the  shares ;  but,  before  such  payment,  the  directors 
passed  a  resolution  (unknown  to  the  plaintiff  till  after  the  payment) 
stating  that  the  defendant  had  commenced  an  action  against  the  com- 
pany, and  that  no  transfer  of  shares  standing  in  his  name  should  be 
allowed  while  such  action  was  pending.  The  directors  never  objected 
to  the  plaintiff  as  a  proprietor ;  and  the  defendant  denied  their  power 
to  stay  a  transfer  on  the  ground  above  stated.  While  the  transfer  was 
suspended,  the  shares  fell  in  the  market,  and  the  plaintiff  brought 
assumpsit  for  money  had  and  received,  to  recover  back  the  purchase- 
*<iqfl-|  money :  and  it  was  held  that  the  action  lay ;  for  *that  the  defend- 

-*  ant,  as  vendor,  was  bound  to  obtain  the  assent  of  the  directors, 
and  to  do  all  that  was  necessary  to  vest  the  Bhares  in  the  plaintiff. 
That  case  shows  that  the  plaintiffs  may  recover  back  the  money  they 
have  paid  to  Russell.  The  case  of  Sleigh  v.  Sleigh,  5  Exch.  514,f  is 
also  very  analogous.  It  was  there  held  that  the  drawer  of  an  accom- 
modation bill  cannot  sue  the  acceptor  for  money  paid  to  his  use  to  the 
holder  of  the  bill,  unless  not  only  the  money  paid  pro  tanto  discharged 
the  liability  of  the  acceptor,  but  also  the  payment  was  made  at  his 
tefquest,  either  express  or  implied.    Therefore,  where  the  plaintiff  drew 
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snd  endorsed  for  the  accommodation  of  the  defendant,  the  acceptor, 
a  bill  of  exchange,  which,  when  due,  was  dishonoured,  and  the  plaintiff, 
without  having  received  notice  of  dishonour,  and  without  any  request 
from  the  plaintiff,  paid  a  part  of  the  bill  to  the  holder, — it  was  held 
that  he  could  not  recover  the  amount  from  the  defendant  in  an  action 
for  money  paid  to  his  use, — there  being  no  implied  undertaking  to 
indemnify  against  a  payment  which  the  drawer  voluntarily  made,  with, 
full  knowledge  that  he  was  not  bound  to  pay.    [Crowder,  J. — Here, 
the  plaintiffs  enter  into  a  contract  at  the  request  of  the  defendant :  you 
are,  in  effect,  seeking  to  imply  an  agency  different  from  the  ordinary, 
course  of  the  business  which  the  parties  are  engaged  in.]     There  was. 
no  evidence  of  a  course  of  business  applicable  to  a  case  like  this, — 
where  a  tender  of  shares  was  made  after  the  failure  of  the  bank. 
Besides,  the  course  of  business  on  the  Stock  Exchange  is  not  binding 
on  the  court:    Child  v.  Morley,  8  T.  R.  610.    The  consent  of  the 
(tirectors  to  the  transfer  was  clearly  necessary :  Parnther  v.  Gaitskell, 
13  East,  432 :  and  it  was  the  seller's  duty  to  procure  it.     This  is  like 
the  case  of  a  covenant  in  a  lease,  not  to  assign  without  the  consent  of 
the  lessor ;  in  which  case  it  is  the  vendor's  duty  to  procure  such  con- 
sent: Lloyd  v.  *Crisp,  5  Taunt.  249  (E.  C.  L.  R.  vol.  1);  rn91 
Mason  v.  Corder,  7  Taunt.  9  (E.  C.  L.  R.  vol.  2).    As  to  the  L 
resolution  of  the  Stock  Exchange  committee,  of  the  11th  of  September, 
1856,  that  clearly  had  no  binding  force  upon  persons  not  members  of 
that  body :  Westropp  v.  Solomon,  8  G.  B.  845  (E.  G.  L.  R.  vol.  65.) 
[Crowder,  J. — All  that  that  resolution  amounts  to,  is,  that  the  com- 
mittee declined  to  interfere  in  the  matter.]     This  contract  was  in 
writing, — it  was   a  contract  for   twenty  shares   bought  of  Russell. 
[Gre88Wbll,  J. — They  are  not  stated  to  be  Russell's  shares.    Willes, 
J. — Besides,  the  note  sent  to  the  defendant  was  not  the  contract.]    It 
most  be  conceded  that  it  cannot  be  put  higher  than  a  statement  of  the 
contract  sent  by  the  plaintiffs  to  the  defendant. 

Crbsswell,  J.(a) — I  am  of  opinion  that  the  rule  for  a  new  trial  for 
this  case  must  be  discharged.  This  is  an  action  for  money  paid  by  the 
plaintiffs  to  the  use  of  the  defendant ;  and  the  question  is  whether  the 
plaintiffs  had  any  authority,  express  or  implied,  to  pay  the  money  on 
his  behalf.  It  appears  that  the  plaintiffs  were  employed  to  purchase 
for  the  defendant  on  the  Stock  Exchange  shares  in  a  chartered  joint 
stock  bank,  and  that,  according  to  the  usage  of  the  Stock  Exchange,  he 
bought  the  required  number  of  shares  of  another  broker  there :  and  it 
was  proved,  that,  by  the  rules  of  that  establishment,  it  is.  incumbent  on 
the  buying  broker  to  pay  the  amount  of  the  purchase-money  on  the  day 
(specified  to  the  selling  broker  upon  the  transfers  being  tendered  to  him, 
and  that  the  plaintiffs  did  pay  the  money  accordingly.  It  was  further 
proved  that  the  plaintiffs  had  on  former  occasions  been  employed  by  the 

(a)  Coekbwn,  O.  J.>  wo  atant,  on  Mooant  of  incttipoiition.  ' 
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defendant  to  bay  shares  for  him  in  that  market.  He  must,  therefore, 
be  taken  to  have  given  them  authority  when  he  employed  them  to  deal 
*1Q91  according  to  the  course  and  practice  of  the  "market.  Having  at 
-J  the  defendant's  request  purchased  the  shares  for  a  future  day, 
the  plaintiffs  did  all  that  was  requisite  to  entitle  them  by  the  usage  of 
the  Stock  Exchange  to  complete  the  transaction ;  and  therefore  they 
had  an  implied  authority  from  the  defendant  to  pay  the  money  for  him 
on  that  day.  I  do  not  think  it  necessary  to  deal  with  the  resolution  of 
the  committee  of  the  Stock  Exchange,  because,  if  we  find  the  plaintiffs 
buying  shares  according  to  the  course  of  business  of  the  market  to  which 
the  defendant  sends  them,  and  advancing  their  money  in  pursuance  of 
that  course  of  business,  although  the  transaction  ultimately  fails  other- 
wise than  through  any  default  on  their  part,  they  clearly  are  entitled  to 
recover  from  their  principal  the  money  so  paid.  If  the  principal  fails 
to  obtain  the  consideration  for  which  the  money  was  paid,  he  must  resort 
to  the  party  from  whom  the  purchase  was  made,  and  not  to  his  own 
brokers.  Suppose,  instead  of  impliedly  authorizing  his  brokers  to  pay 
the  money  for  him,  the  defendant  had  drawn  a  check  for  the  amount, 
could  he  afterwards  have  brought  an  action  against  his  brokers  because 
the  transaction  turned  out  a  failure  ?  I  think  that  is  very  like  this  case. 
It  is  said  that  the  deed  of  settlement  requires  notice  of  an  intended 
transfer  to  be  given  to  the  directors.  But  that  notice  may  be  given  by 
either  party,  and  it  is  not  of  necessity  part  of  the  transaction.  The 
directors  may  waive  it.  But,  before  there  can  be  a  perfect  transfer, 
there  must  be  a  deed  executed  by  both  parties,  the  seller  professing  to 
convey  the  shares  upon  certain  terms  and  conditions  to  the  buyer,  and 
the  latter  under  his  hand  and  seal  accepting  the  shares  subject  to  those 
conditions :  and,  when  the  directors  by  their  officer  accept  the  transfer 
and  enter  a  memorial  thereof  on  the  register,  the  transferree  is  bound 
to  observe  all  the  conditions  to  which  the  shares  are  subject.  Now, 
the  seller  could  not  get  the  transfer  accepted  by  the  directors  until  the 
♦purchaser  had  given  the  name  to  bo  filled  in.  That  the  defend- 
ant in  this  case  refused  to  do.  He  therefore  failed  to  do  that 
which  it  was  necessary  and  incumbent  on  him  to  do  to  enable  Russell 
to  do  anything  more  than  he  did.  The  only  question  upon  which  I 
have  entertained  any  serious  doubt,  is,  whether  Russell  could  be  said 
on  the  15th  of  September  to  have  tendered  the  things  he  contracted  to 
sell,  the  bank  having  stopped  payment.  He  had  contracted  to  sell  and 
deliver  shares  in  an  existing  bank  ;  and  the  shares  he  delivered  were 
shares  in  a  bank  which  had  suspended  payment.  Upon  consideration, 
however,  I  think  that  objection  cannot  prevail.  The  Royal  British 
Bank  is  a  chartered  bank ;  and,  though  it  had  at  this  time  stopped  pay* 
ment,  there  was  nothing  to  prevent  its  going  on  again.  I  think,  for 
the  purpose  now  in  question,  the  bank  must  now  be  assumed  to  be  still 
existing,  and  .(hat  the  Bhares  tendered,  though  greatly  reduced  in  value, 
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were  the  things  contracted  for.  It  seems  to  me,  therefore*  that  there 
has  been  no  failure  on  the  part  of  the  plaintiffs  to  do  that  which  they 
were  employed  to  do ;  and  that,  having  paid  the  money  in  pursuance 
of  a  liability  which  they  had  incurred  through  the  defendant's  instruc- 
tions, they  are  entitled  to  recover  it  back.  Another  point  was  made, 
as  to  the  names  of  the  transferrors,  founded  upon  the  supposed  authority 
of  dibble  white  v.  M'Morine.  But  the  foundation  for  that  objection 
fails,  inasmuch  as  the  contract  was  not  for  the  transfer  of  shares 
standing  in  Russell's  name.  I  therefore  think  the  rule  must  be  dis- 
charged. 

Crowder,  J. — I  also  am  of  opinion  that  this  rule  should  be  dis- 
charged.    The  question  is  whether  the  plaintiffs  are  entitled  to  recover 
the  sum  paid  by  them  as  the  purchase-money  of  the  shares  and  their 
commission.     It  appears  that  the  defendant  employed  the  plaintiffs  to 
go  upon  the  Stock  Exchange  and  buy  for  *him  twenty  shares  in  r*1(w 
a  joint   stock   bank.     It  must   be   taken,  therefore,    that   he  ** 
authorized  them  to  deal  according  to  the  usual  course  of  brokers  in  that 
market.     Being  so  authorized,  it  seems  the  plaintiffs  entered  into  a 
contract  to  purchase  the  required  number  of  shares  of  one  Russell,  also 
a  member  of  the  Stock   Exchange.     On  the  day  on  which  by  the 
ordinary  course  of  business  on  the  Stock  Exchange  the  transfer  deed 
▼as  to  be  delivered,  such  deed  was  tendered  by  Russell  to  the  plaintiffs, 
and  they,  according  to  the  usage,  paid  him  the  agreed  price.     The 
conduct  of  the  plaintiffs  was  in  strict  accordance  with  the  authority 
given  to  them  by  the  defendant,  provided  the  thing  tendered  was  that 
contracted  for :  and  hence  arises  the  only  question  about  which  there 
could  be  any  doubt,  viz.  whether,  the  bank  having  stopped  payment 
before  the  shares  were  tendered,  the  payment  was  made  in  respect  of 
that  which  the  plaintiffs  were  authorized  by  the  defendant  to  purchase 
for  him.     It  appears  to  me  that  it  was.     It  was  contended,  that  the 
bank  having  stopped   payment  on  the  3d  of  September,  the  shares 
tendered  on  the  15th  were  not  what  the  defendant  had  authorized  the 
plaintiffs  to  purchase  for  him,  viz.  shares  in  an  existing  bank.     But  non 
constat  that  the  bank  might  not  have  gone  on  again.     Assume  that  the 
thares  are  now  utterly  valueless,  they  were  not  so  then :  and,  if  they 
were,  it  matters  not ;  they  were  that  which  the  plaintiffs  were  instructed 
to  buy.    As  to  the  consent  of  the  directors  to  the  transfer  of  shares,  it 
vas  no  part  of  the  plaintiffs'  duty  to  obtain  that.     Besides,  the  time  for 
obtaining  such  consent  never  arrived,  the  defendant  having  declined  to 
take  the  shares  or  to  give  a  name.     The  objection  that  the  contract 
could  only  be  performed  by  a  transfer  of  shares  from  Russell,  was  not 
very  much  pressed.     There  was  no  contract  between  the  defendant  and 
IU&sell :  the  only  contract  was  that  which  appeared  in  the  respective 
brokers'  'books :  and  the  memorandum  sent  to  the  defendant  did  r*iq* 
&ot  represent  a  contract  for  the  purchase  of  shares  belonging  to  L 
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Russell,  but  for  the  purchase  of  twenty  shares  from  Russell,  which  would 
be  performed  by  the  delivery  of  any  shares. 

Willes,  J. — I  am  of  the  same  opinion.  The  practice  of  the  Stock 
Exchange  appears  to  be  this, — that  the  broker  who  buys  shares  should 
pay  the  price  to  the  selling  broker  upon  a  transfer  being  tendered  to 
him  with  the  shares  on  the  settling  day.  It  further  appears  not  to  be 
the  duty  of  the  broker  to  get  the  transfer  registered.  All  he  has  to 
do,  is,  to  accept  the  transfer  and  pay  the  money.  If  it  should  after- 
wards turn  out  that  the  transfer  cannot,  in  consequence  of  the  directors 
not  having  given  their  consent,  or  for  any  other  reason,  without  any 
default  on  the  part  of  the  buyer,  be  completed  by  registration,  it  may 
be  that  an  action  would  accrue  to  the  buyer  to  recover  back  his  money, 
but  not  from  the  brokers  who  paid  it  in  accordance  with  the  terms  of 
the  contract,  the  practice  of  the  Stock  Exchange,  like  that  of  any 
other  market,  being  imported  into  and  forming  part  of  the  bargain. 
This  differs  from  the  ordinary  case  of  a  sale,  inasmuch  as  the  seller 
gets  the  money  before  the  arrival  of  the  period  when  the  thing  sold  is 
effectually  conveyed  to  the  purchaser.  But  that  does  not  follow  from 
the  application  of  any  different  rule  of  law  to  this  case  from  that  which 
governs  others,  but  from  the  peculiar  nature  of  the  brokers'  engage* 
ments  upon  the  Stock  Exchange.  It  might  as  well  be  said,  that,  if  the 
two  principals  had  themselves  met,  and  had  agreed  that  the  shares 
should  be  paid  for  on  the  day  preceding  that  upon  which  the  transfer 
was  to  be  handed  over,  that  circumstance  would  require  the  application 
to  this  case  of  a  different  rule  of  law  from  that  which  applies  to  con- 
tracts of  sale  generally.  The  rule  applicable  to  this  case  is  the  rule 
*1Qfil  w^*c^  pervades  the  whole  law  of  principal  and  agent,  *vix.  that 
-*  the  principal  is  bound  to  indemnify  the  agent  against  the  con- 
sequences of  all  acts  done  by  him  in  pursuance  of  the  authority  con- 
ferred upon  him.  It  appears,,  that,  for  some  reason  which  at  first  I  did 
not  understand,  but  of  which  I  now  perfectly  well  see  the  drift,  the 
directors  had  refused  to  consent  to  a  transfer  of  the  shares  in  question 
to  the  defendant.  If  there  had  been  an  absolute  refusal  on  the  part 
of  the  directors  to  recognise  a  transfer,  and  that  had  been  known  to 
the  plaintiffs  at  the  time  they  paid  the  money,  whatever  the  reason  for 
that  refusal  might  have  been,  the  subsequent  payment  might  have  been 
a  payment  by  the  plaintiffs  in  their  own  wrong.  But,  when  the  evi- 
dence is  looked  at,  it  appears  that  all  the  refusal  of  the  directors 
amounted  to,  was,  a  refusal  to  prepare  a  transfer.  It  seems,  that,  after 
the  3d  of  September,  the  day  on  which  the  bank  stopped  payment,  the 
directors,  except  in  one  or  two  instances,  did  not  allow  any  new  name 
to  be  placed  upon  the  register.  No  doubt,  the  directors  found  the 
shareholders  anxious  to  evade  responsibility,  and  they  naturally  would 
refuse  to  receive  transfers  to  men  of  straw.  When  the  payment  in  this 
case  was  made,  nothing  appeared  to  show  that  the  transfer  was  necea* 
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ttrOy  void  by  reason  of  the  directors  having  exercised  their  discretion 
in  refusing  to  consent  to  the  transfer  being  made  to  the  defendant. 
Therefore  the  plaintiffs,  who  had  at  the  implied  request  of  the  defend- 
ant made  themselves  responsible  for  the  payment  of  the  money  at  a 
stage  preceding  that  on  which  the  consent  of  the  directors  could  be 
asked  for,  having  acted  rightly  at  the  time,  are  entitled  to  call  upon 
the  defendant  to  reimburse  them*    I  by  no  means  say,  that  Mr.  Stray 
could  make  out  a  case  against  the  seller  of  the  shares,  on  its  appearing 
that  the  money  was  paid  before  the  time  when  the  completion  of  the 
transaction  was  to  take  place.     To  entitle  him  to  maintain  such  an 
action,  he  must  have  been  prepared  to  show  a  readiness  to  do  every- 
thing necessary  on  his  part  for  the  purpose  *of  arriving  at  the  r*-.Q7 
completion.     I  am  at  a  loss  to  conceive  how  the  conclusion  could  *• 
be  arrived  at  that  he  was  ready  to  accept  the  transfer,  seeing  the  state 
of  the  concern  at  the  time.    I  express  no  opinion  upon  it,  but  I  merely 
throw  out  these  hints  to  show  that  it  is  by  no  means  clear  that  the 
defendant  could  recover  back  the  money  even  from  the  seller  of  the 
shares.     For  these  reasons,  it  appears  to  me,  that,  upon  the  first  and 
principal  ground,  the  rule  ought  not  to  be  made  absolute.     As  to  the 
suggestion  that  the  defendant  was  entitled  to  have  a  transfer  of  twenty 
shares  in  the  name  of  Russell, — it  appears  that  that  is  contrary  to  the 
practice  of  the  Stock  Exchange.     And,  when  the  note  of  the  contract 
is  looked  at,  the  objection  is  disposed  of;  for,  that  does  not  describe 
the  shares  agreed  to  be  sold  as  shareB  belonging  to  Russell. 

Rule  discharged. 


Against  this  decision  the  defendant  appealed,  pursuant  to  the  35th 
lection  of  the  Common  Law  Procedure  Act,  1854. 

The  question  for  the  opinion  of  the  court  of  error,  was,  whether  the 
judgment  of  the  Court  of  Common  Pleas  in  discharging  the  rule  was 
or  was  not  correct.  If  it  was,  the  judgment  for  the  plaintiffs  was  to 
stand,  with  interest,  according  to  the  statute.  If  the  judgment  was 
incorrect,  the  court  of  error  was  to  give  such  judgment  as  ought  to 
have  been  given  by  the  Court  of  Common  Pleas. 

The  case  was  argued  in  the  Exchequer  Chamber  on  the  18th  of  June, 
before  Lord  Campbell,  Lord  Chief  Baron  Pollock,  Coleridge,  J.,  Erie, 
J.,  Crompton,  J.,  and  Bramwell,  B.,  when  the  court,  without  hearing 
the  counsel  for  the  respondents,  affirmed  the  judgment  of  the  court 
below  with  costs.  Judgment  affirmed.' 


ft 

198  IN  RE  HAIGH.    E.  T.  1857. 


*198]    *In  the  Matter  of  ELIZA,  the  Wife  of  .JOHN  HAIGH. 

April  17. 

The  husband  being  a  minor,  the  ooart  granted  a  rale  under  the  S  A  4  W.  4,  c  74,  to  enable  tat 
wife  to  ezeente  a  conveyance  of  her  separate  property  without  hie  concurrence 

Kate  moved  for  an  order  under  the  8  &  4  W.  4,  c.  74,  to  enable 
Eliza,  the  wife  of  John  Haigh,  by  deed  or  surrender  to  convey  or  dis- 
pose of  certain  freehold  property  at  Thrapston,  in  the  county  of  North* 
ampton,  which  had  been  bequeathed  to  her  for  her  separate  use  by  the 
will  of  one  Anno  Hogg. 

The  motion  was  founded  upon  the  affidavits  of  the  husband  and  of 
the  wife,  from  Mfhich  it  appeared  that  the  former  was  under  the  age  of 
twenty-one,  and  that  they  were  desirous  of  raising  a  sum  of  250/.  by 
mortgage  of  the  property  in  question,  but,  by  reason  of  the  infancy 
of  the  husband,  the  wife  was  unable  to  execute  a  valid  conveyance  for 
securing  the  same.  The  learned  counsel  referred  to  the  77th  and  91st 
sections  of  the  act. 

Cockburn,  C.  J. — The  case  falls  within  the  words  of  the  91st  sec- 
tion,— "  if  a  husbaud  shall,  in  consequence  of  being  lunatic,  idiot,  or 
of  unsound  mind,  or  shall  from  any  other  cause  be  incapable  of  execut- 
ing a  deed:9'  therefore,  if  a  purchaser  or  a  mortgagee  is  willing  to 
accept  the  title,  valeat  quantum,  he  may  do  so.  Being  an  infant,  the 
husband  cannot  execute  a  valid  deed. 

The  rest  of  the  court  concurring, 

The  rule  was  granted, — "  it  appearing  to  the  court  by  affida- 
vit that  the  said  John  Haigh  is  incapable  of  executing  a 
deed  by  reason  of  his  being  an  infant  under  the  age  of 
twenty-one. 


tt 


*199]  *TINDALL  v.  HIBBERD.    April  23. 

A  certificate  granted  by  a  eommiMioner  in  bankruptcy  to  a  petitioning  trader,  under  s.  221  of  the 
Bankrupt  Law  Consolidation  Act,  12  A  13  Vict.  e.  106,  operates  a  disoharge  as  to  the  debts  of 
all  persons  who  were  creditors  at  the  date  of  the  petition,  and  who  had  notice  of  the  severs, 
sittings  of  the  court  under  it,  and  is  not  affected  by  the  refusal  of  one  creditor  to  recetre  the 

composition  agreed  on  by  the  three-fifths. 

• 

This  was  an  action  for  money  payable  by  the  defendant  to  the  plain- 
tiff  for  work  and  services  done  and  rendered  by  the  plaintiff  for  the 
defendant  at  his  request,  and  for  commission  and  reward  due  and  pay- 
able from  the  defendant  to  the  plaintiff  in  respect  thereof,  and  for  money 
lent  by  the  plaintiff  to  the  defendant,  and  for  money  paid  by  the  plain- 
tiff for  the  defendant  at  his  request,  and  for  money  found  to  be  due 
from  the  defendant  to  the  plaintiff  on  accounts  stated  between  them: 
and  the  plaintiff  claimed  551.  lis. 

Plea,  that,jafter  the  accruing  of  the  debt  and  claim  in  the  declaration 
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mentioned,  the  defendant,  being  a  trader  within  the  Bankrupt  Laif 

Consolidation  Act,  1849,  was  also  indebted  to  divers  other  persons  in 

divers  other  sums  of  money,  and  was  unable  to  meet  his  engagements 

with  them,  and  he  thereupon,  being  so  indebted,  and  so  unable  to  meet 

his  said  engagements,  after  the  passing  of  the  said  act  of  parliament, 

dolj  made  an  arrangement  with  his  creditors  under  the  superintendence 

and  control  of  the  court  of  bankruptcy,  in  pursuance  of  the  said  act, 

and  filed  such  petition,  and  did  all  such  matters  and  things  as  are 

required  by  the  said  act  in  that  behalf;   that  such  sittings  were 

appointed  and  held  as  required  by  the  said  act  in  that  behalf,  and  such 

orders  made,  and  such  notices  given,  and  all  Buch  matters  and  things 

done,  as  required  by  the  said  act  in  that  behalf;  that  three-fifths  in 

number  and  value  of  the  creditors  of  the  defendant  who  had  proved 

their  debts  to  the  amount  of  KM.  and  upwards  did  at  the  second  sitting 

agree  to  the  proposal  made  by  the  defendant  at  the  first  sitting,  such 

sittings  being  duly  held  in  pursuance  *of  the  said  act ;  that  such  r*onn 

proposal  was  then  reduced  into  writing  and  signed  by  the  said  *■ 

creditors ;  that  afterwards  the  said  court  of  bankruptcy  did,  after  hear* 

ing  such  parties  as  are  in  and  by  the  said  act  mentioned  in  that  behalf, 

approve  and  confirm  the  same,  and  caused  it  to  be  filed  and  entered  of 

record  in  pursuance  of  the  said  act ;  that,  afterwards,  and  before  the 

commencement  of  this  action,  the  said  court  did,  in  pursuance  of  the 

said  act  of  parliament,  grant  to  the  defendant  such  certificate  as  in  the 

said  act  of  parliament  in  that  behalf  mentioned,  setting  forth  therein 

the  petition  of  the  defendant,  the  agreement  of  the  creditors,  and  that 

the  same  had  been  fully  carried  into  effect ;  that  all  things  had  been 

done  and  happened  to  make  the  said  certificate  valid  and  effectual  to  die- 

charge  the  defendant  from  his  debts  owing  at  the  time  of  filing  his  said 

petition;  and  that,  by  virtue  of  the  said  certificate,  and  by  force  of  the 

uid  statute,  the  defendant  became  and  was  before  the  commencement 

of  the  action  discharged  from  the  said  debt  and  claim  in  the  declaration 

mentioned. 

Replication, — that  the  said  proposal  in  the  plea  mentioned,  and  which 
was  agreed  to  at  the  said  second  sitting  therein  mentioned,  was  made 
on  the  22d  of  December,  1855,  and  was,  that  the  defendant  should  pay 
the  costs  and  expenses  of  the  said  arrangement,  and  also  on  or  before 
the  5th  of  April  then  next  should  pay  to  his  creditors  the  sum  of  5s. 
in  the  pound  on  the  amount  of  their  respective  debts ;  that  the  defend- 
ant did  not  pay  to  Lim  the  plaintiff  the  said  sum  of  5s.  in  the  pound  on 
the  am  aunt  of  his  the  plaintiff's  said  debt ;  that  the  said  resolution  and 
Hutment  had  not  been  carried  into  effect ;  and  that  the  plaintiff,  so 
king  such  creditor  of  the  defendant,  had  not  been  satisfied  according  to 
the  tenor  of  the  said  proposal  and  agreement. 

'Rejoinder,— that  the  defendant  did  on  or  before  the  said  5th  r*o/r» 
tf  April  in  the  replication  mentioned,  being  next  after  the  jpak-  L 
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lng  of  the  said  proposal,  tender  and  offer  to  pay  to  the  plaintiff  the  **id 
Sum  of  5*.  in  the  pound  on  his,  the  plaintiff's,  said  debt,  which  the 
plaintiff  then  refuted  to  take  or  receive  ;  that  such  tender  and  offer  were 
duly  made  by  the  defendant  in  performance  of  the  said  proposal  and 
resolution  and  agreement  as  far  as  the  plaintiff's  said  debt  was  coin* 
cerned,  as  he  the  plaintiff  veil  knew  at  the  time  when  such  tender  and 
offer  were  made  to  him ;  and  the  defendant  said  that  the  Baid  proposal 
and  resolution  and  agreement  was  in  all  other  respects  folly  performed 
by  him,  and  that  he  had  always  been  ready  and  willing  to  pen/  to  the 
plaintiff  the  said  amount  of  5s.  in  the  pound  on  his  the  plaintiff's  debt 
since  the  said  refusal  by  the  plaintiff  of  the  same. 

The  plaintiff  joined  issue  on  the  rejoinder ;  and  for  a  second  surre- 
joinder thereto  the  plaintiff  said,  that,  after  the  alleged  tender y  and 
before  action,  the  plaintiff  demanded  of  and  requested  the  defendant  to 
pay  to  him  the  said  sum  of  5*.  in  the  pound  on  the  plaintiff's  said  debt, 
and  the  defendant  then  wholly  refused,  and  from  thence  hitherto  had 
wholly  refused,  to  pay  the  same  or  any  part  thereof.  He  also  demurred 
to  the  rejoinder,  the  grounds  of  demurrer  alleged  in  the  margin  being,— 
<<  1.  That  it  (the  rejoinder)  is  a  departure  from  the  plea,  which  must 
be  understood  as  alleging  that  the  resolution  and  agreement  was  carried 
into  effect,  and  the  rejoinder  sets  up  an  excuse  for  not  doing  so, — 2. 
That  the  composition  should  have  been  brought  into  court  either  on  the 
plea  or  rejoinder, — S.  That  it  should  have  been  shown  that  it  was  paid 
into  the  bankruptcy  court  for  the  plaintiff." 

The  defendant  took  issue  upon  the  second  surrejoinder,  and  joined  in 
♦2091  demurrer :  and,  for  a  second  rebutter  *to  the  plaintiff 's  second 
J  surrejoinder,  he  said  that  the  demand  in  the  said  second  surre- 
joinder mentioned  was  made  after  and  not  before  the  granting  by  the 
said  court  of  bankruptcy  of  the  certificate  in  the  second  plea  mentioned, 
and  after  and  not  before  the  defendant  was  by  force  of  the  said  certifi- 
cate discharged  as  in  that  plea  mentioned  fr'm  the  debt  in  the  declara- 
tion mentioned.  He  also  demurred  to  the  second  surrejoinder,  the 
ground  of  demurrer  stated  in  the  margin  being, — "  that  the  demand 
and  refusal  cannot  revive  a  debt  which  has  been  discharged ;  and  that, 
to  give  it  any  effect,  it  ought  to  have  appeared  that  it  took  place  before 
the  debt  was  discharged  by  the  certificate. 

The  plaintiff  joined  in  demurrer,  and  also  demurred  to  the  defendant's 
Second  rebutter,  the  ground  of  demurrer  alleged  being, — "  that  it  is 
immaterial  whether  the  demand  was  before  or  after  the  certificate,  as 
the  plaintiff's  refusal  of  the  tender  and  the  certificate  did  not  discharge 
the  defendant  from  payment  of  the  composition."  Joinder. 
♦2031  Bugh  Bi%  in  support  of  the  demurrer.(a) — The  ^questions 
J  presented  for  the  consecration  of  the  court  in  this  case,  turn 

_#         (a)  The  points  marked  for  argument  o-.  the  part  of  the  plaintiff,  wore  as  follows : — 
'•*       "1.  That  ittras  a  condition  precedent  to  the  certificate  mentioned  in  the  plea  operating  t# 
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upon  the  construction  of  tbe  clauses  in  the  Bankrupt  Act,  12  k  IB 
Vict.  c.  106,  which  relate  to  arrangements  between  debtors  and  their 
creditors  under  the  superintendence  and  control  of  the  court.     The 
211th  section  enacts,  "  that  any  such  trader  unable  to  meet  his  engage- 
ments with  his  creditors,  and  desirous  of  laying  the  state  of  his  affairs 
before  them,  under  the  superintendence  and  control  of  the  court  of 
bankruptcy,  and  of  submitting  himself  to  the  jurisdiction  of  the  court, 
in  manner  hereinafter  mentioned,  may  present  a  petition  to  the  court, 
setting  forth  the  true  cause  of  such  inability,  and  praying  that  his  per- 
son and  property  may  be  protected  from  all  process  until  further  order  ; 
and  the  court,  on  such  petition,  shall  have  power  to  grant  such  protec- 
tion, and  may  renew  the  same  from  time  to  time,  as  it  shall  think  fit, 
and,  if  the  petitioner  be  in  prison  or  in  custody  for  debt,  may,  except 
in  the  cases  next  hereinafter  mentioned,  order  his  immediate  release, 
either  absolutely  or  on  condition,  and  may  take  bail  for  his  attendance 
at  the  several   sittings  of  the   court  *hereinafter  mentioned."  r*oAj, 
Then  follows  an  enumeration  of  the  cases  in  which  the  debtor's  *■ 
release  shall  not  be  ordered.     The  212th  section  gives  the  form  of  the 
petition  and    affidavit.     The   213th  section   enacts,  "that,  forthwith 
after  the  granting  of  any  order  for  protection,  the  court  shall  appoint 
a  private  sitting  to  be  held  at  such  time  and  place  as  it  may  name,  and 
shall  at  the  same  time  appoint  an  official  assignee  to  act  in  the  matter 
of  such  petition,  and,  upon  sufficient  cause  shown,  may,  if  it  shall  think 
fit,  direct  that  the  estate  and  effects  of  the  petitioner,  or  any  part 
thereof,  shall  be  possessed  and  received  by  such  official  assignee,  or  be 
taken  possession  of  by  the  messenger  of  the  court;  and  all  stocks, 
moneys,  and  other  effects  of  the  petitioner  shall  be  transferred,  deli- 
vered, and  paid  by  the  official  assignee  into  the  Bank  of  England  to 
the  credit  of  the  accountant  in  bankruptcy,  to  be  subject  to  the  like 
rule  and  regulation  for  the  keeping  the  account  of  the  said  moneys  and 
other  effects,  and  for  the  payment  and  delivery  in,  investment,  and  pay- 
ment and  delivery  out  of  the  same,  as  in  bankruptcy ;  and  the  court 

discharge  the  defendant  from  the  debt  tned  for,  that  the  pin  in  tiff  should  hnve  been  sntisfled 
according  to  the  tenor  of*  tbe  resolution,  and  that  be  was  not  satisfied  merely  bj  the  money  being 
tendered  to  him :  2.  That,  to  render  tueh  tender  an  available  excuse  for  not  satisfying  the  plain- 
tiff, tbe  defendant  should  have  been  always  ready  to  pay  the  money,  and  should  have  brought  it 
into  court;  and  tbe  plaintiff  did  not  lose  his  right  to  the  sum  tendered,  by  refusing  to  receive  it: 
3.  That  the  plaintiff  is  entitled  to  recover  the  coinpositiof.,  he  not  having  been  paid  it :  4.  Thai 
the  certificate  affords  no  evidence  that  the  plaintiff  has  been  satisfied,  and  does  not  estop  him 
from  claiming  the  composition :  6.  That  the  rejoinder  departs  from  the  plea,  sinee  the  plea  must 
W  understood  as  alleging  that  the  plaintiff  was  satisfied  according  to  the  resolution,  and  tbe 
rejoinder  sets  up  an  excuse  for  not  having  satisfied  him :  6.  That  the  excuse  is  not  sufficient,  as 
U  does  oot  show  that  the  defendant  has  always  since  been  ready  to  pay  tbe  composition,  or  that 
as  brings  it  into  court :  7.  That  the  plea  alleges  that  the  whole  debt  is  barred,  and  tbe  rejoinder 
sol/  that  I5«.  in  tbe  pound  is  barred,  sinee,  notwithstanding  tbe  tender,  tbe  plaintiff  is  entitled  to 
Me  fur  the  composition  as  part  of  bis  original  claim  :  8.  That  the  second  surrejoinder  is  good,  as 
Its  demand,  whether  before  or  after  the  certificate,  put  tbe  defendant  in  default,  and  entitled  tha 
tJaimiff  to  sue  for  the  composition,  if  not  for  his  whole  debt :  9.  That  tbe  second  rebutter  is  bsuL 
because  it  was  immaterial  whether  or  not  tbe  demand  was  made  before  or  aftcr*the  certificate.* 
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shall  have  power  to  examine  on  oath  such  petitioner,  or  any  witness  ' 
produced  by  him,  or  any  creditor  or  person  claiming  to  be  a  creditor  • 
of  such  petitioner,  and  to  adjourn  such  private  sitting,  or  any  subse- 
quent private  sitting,  from  time  to  time  as  it  shall  think  fit ;  and  notice 
of  such  private  sitting  shall  be  given  in  writing  to  every  creditor  not 
less  than  fourteen  days  before  the  same  is  held,  such  notice  to  be  sent 
by  post,  addressed  to  every  creditor  at  his  last  known  place  of  business  or 
residence."    The  214th  section  enacts  that  such  petitioning  trader  shall, 
ten  days  before  the  day  appointed  for  the  private  sitting  of  the  court,  file 
in  court  a  full  account  of  his  debts,  and  the  consideration  thereof,  and 
the  names,  residences,  and  occupations  of  his  creditors,  and  also  a  full 
account  of  his  estate,  &c,  and  shall  therein  set  forth  such  proposal 
*as  he  is  able  to  make  for  the  future  payment  or  the  compromise 
of  such  debts  or  engagements,  and  shall  furnish  the  official 
assignee  with  a  copy  of  such  account."     The  215th  section  enacts, 
"  that,  at  the  private  sitting  of  the  court  appointed  in  manner  herein- 
before mentioned,  or  at  any  adjournment  thereof,  the  creditors  shall 
prove  their  debts  (such  proofs  to  be  in  all  respects  as  proofs  in  bank- 
ruptcy), and  the  petitioning  trader  shall  attend,  and  make  oath  of  the 
truth  of  the  account  filed  by  him,  and  may  be  examined  thereon ;  and 
if  at  such  sitting,  or  at  any  adjournment  thereof,  three-fifths  in  number 
and  value  of  the  creditors  who  have  proved  debts  to  the  value  of  10L 
shall  assent  to  the  proposal  of  such  petitioner,  or  to  any  modification 
thereof,  the  court  shall  appoint  another  private  sitting  for  the  confirm- 
ation of  such  proposal  or  modified  proposal,  and  such  second  sitting 
shall  be  held  not  earlier  than  fourteen  days  from  the  first  sitting,  and 
notice  thereof  in  writing  shall  be  personally  served  on  every  creditor 
who  was  not  present  by  himself  or  his  appointed  agent  at  such  first 
sitting  seven  clear  days  at  least  before  the  day  appointed  for  such  second 
sitting :  provided  always,  that  the  court,  if  it.  shall  think  fit,  may  make 
order  in  any  special  case  that  service  of  such  notice  at  the  last  known 
place  of  abode  or  business  of  any  creditor  shall  be  deemed  good  service." 
The  216th  section  enacts,  "that,  at  such  second  sitting,  or  at  any 
adjournment  thereof,  the  creditors  may  also  prove  their  debts,  and,  if 
three-fifths  in  number  and  value  of  those  who  have  proved  debts  to  the 
amount  of  10/.  shall  agree  to  accept  such  proposal  as  was  assented  to 
at  the  first  sitting,  the  terms  thereof  shall  be  reduced  into  writing,  and 
the  creditors  shall  sign  the  same;  and  such  resolution  or  agreement 
(subject  to  such  confirmation  as  is  hereinafter  mentioned)  shall  thence- 
forth be  binding  and  of  full  force,  as  well  against  such  petitioning  trader 
*9rtfil  as  aga*ns^  ftH  persons  who  were  creditors  at  the  *date  of  his  pcti- 
J  tion,  and  who  had  notice  of  the  said  several  sittings  of  the  court; 
and  the  court,  if  it  shall  think  the  same  reasonable  and  proper  to  be 
executed,  after  hearing  such  creditors,  by  themselves,  their  counsel  or 
attorneys,  as  may  desire  to  be  heard  either  for  or  against  such  resolution 
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or  agreement,  shall  approve  and  confirm  the  same,  and  cause  it  to  be 
filed  and  entered  of  record,  and  shall  grant  to  the  petitioner  a  certificate 
of  the  filing  and  entering  of  record  of  such  approval  and  confirmation, 
and  shall  from  time  to  time  endorse  on  such  certificate  a  protection  from 
arrest ;  and  such  petitioner  shall  be  free  from  arrest  at  the  suit  of  any 
person  being  a  creditor  at  the  date  of  his  petition,  and  having  had  such 
several  notice  or  notices  aforesaid;   and  any  officer  arresting  such 
petitioner  at  the  suit  of  any  such  creditor,  and  on  sight  of  such  certifi- 
cate and  protection  not  releasing  such  petitioner,  shall  be  liable  to  such 
penalty  as  is  provided  respecting  bankruptcy  in  the  like  case,  &c.     The 
218th  section  provides  for  the  vesting  of  the  estate  and  effects  of  the 
petitioning  trader  from  and  after  the  date  of  the  approval  and  confirm- 
ation of  such  resolution  or  agreement.     And  the  221st  section  enacts, 
"  that,  so  soon  as  the  said  resolution  or  agreement  shall  have  been  carried 
into  effect,  and  the  creditors  of  such  petitioning  trader  shall  have  been 
tatisfied  according  to  the  tenor  thereof  the  court  shall  give  to  such 
petitioner  a  certificate  under  the  hand  of  the  commissioner,  in  the  form 
contained  in  the  schedule  A.  c.  to  this  act  annexed,  setting  forth  the 
filing  of  the  petition,  the  resolution  or  agreement  of  the  creditors,  and 
that  the  said  resolution  or  agreement  has  been  fully  carried  into  effect ; 
and  such  certificate  shall  thenceforth  operate  to  all  intents  and  purposes 
is  fully  as  if  the  same  were  a  certificate  of  conformity  under  a  bank- 
ruptcy," except  in  cases  of  fraud,  &c. 

The  question  is,  whether  it  is  not  a  condition  precedent  *to  r^ryr 
the  validity  of  the  certificate,  that  "  the  resolution  or  agreement  *- 
shall  have  been  carried  into  effect,  and  the  creditors  satisfied."  This 
matter  came  under  the  consideration  of  the  Court  of  Exchequer  in 
Allcard  v.  Wesson,  7  Exch.  753,  f  where  it  was  held  that  a  plea  of  a 
certificate  granted  by  a  commissioner  in  bankruptcy  to  a  petitioning 
trader,  under  8.  221,  is  bad,  unless  it  avers  "  that  the  resolution  or 
agreement  has  been  carried  into  effect,  and  the  creditors  of  the  trader 
ha?e  been  satisfied/'  Pollock,  C.  B.,  in  giving  judgment,  says  :  "We 
are  all  of  opinion  that  the  plea  is  bad.  One  objection  was,  that  the 
plea  did  not  state  that  the  resolution  or  agreement  was  carried  into 
effect,  and  that  the  creditors  were  satisfied.  Now,  the  221st  section  of 
the  12  &  13  Vict.  c.  106,  enacts  that  the  court  shall  give  the  petitioner 
s  certificate  <so  soon  as  the  said  resolution  or  agreement  shall  have 
teen  carried  into  effect,  and  the  creditors  of  such  petitioning  trader 
shall  have  been  satisfied  according  to  the  tenor  thereof.'  I  am  there* 
fore  clearly  of  opinion  that  the  plea  ought  to  have  contained  an 
averment  that  the  resolution  or  agreement  had  been  carried  into  effect, 
and  that  the  creditors  had  been  satisfied  according  to  the  tenor  thereof. 
It  was  also  urged  that  the  plea  was  bad  inasmuch  as  it  did  not  allege 
that  notice  of  the  first  sitting  was  given  to  the  plaintiff.  On  that  point, 
it  is  unnecessary  to  express  an  opinion,  as  the  plea  is  bad  on  the  ground 
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already  mentioned :  bat  I  mast  observe,  that,  in  the  clauses  with  r 
to  arrangements  by  deed,  there  is  an  express  provision  that  the  arrange- 
ment shall  not  be  obligatory  on  creditors  until  after  notice."  The  case 
afterwards  came  before  the  court  of  error,  who  affirmed  the  judgment 
ef  the  court  below,  without,  however,  expressing  any  opinion  upon  the 
point  now  under  consideration, — their  judgment  being  confined  to  the 
point  of  notice.  Here,  the  plea  contains  no  direct  allegation  that  the 
*90£1  agreement  or  "resolution  had  been  carried  into*  effect  and  the 

-■  creditors  satisfied ;  but  there  is  a  general  allegation  that  all  things 
had  been  done  and  happened  to  make  the  certificate  valid  and  effectual 
to  discharge  the  defendant  from  his  debts  owing  at  the  time  of  filing 
his  said  petition.  That'  is  met  by  the  replication,  which  traverses  that 
the  agreement, — which  was,  to  pay  5a.  in  the  pound, — had  been  carried 
into  effect  and  the  plaintiff  satisfied.  The  rejoinder  alleges  a  tender  and 
refusal  of  the  composition,  and  that  the  defendant  was  always  ready 
and  willing  to  pay.  Then  comes  a  surrejoinder,  that,  after  the  alleged 
tender,  and  before  action,  the  plaintiff  demanded,  and  the  defendant 
refused  to  pay  the  5*.  in  the  pound ;  to  which  there  is  a  rebutter,  that 
the  demand  was  made  after  the  grant  of  the  certificate.  That  raises 
the  question  whether  a  mere  tender,  without  more,  amounts  to  satisfac- 
tion, so  as  to  give  the  Court  of  Bankruptcy  jurisdiction  to  grant  the 
certificate.  The  statute  says,  in  s.  221,  that,  "so  soon  as  the  said 
resolution  or  agreement  shall  have  been  carried  into  effect,  and  the 
creditors  of  such  petitioning  trader  shall  have  been  satisfied  according 
to  the  tenor  thereof,"  the  certificate  shall  be  granted.  It  does  not  say 
that  the  certificate  may  bo  granted  if  the  trader  has  performed  the 
agreement  cy  pres,  or  to  the  satisfaction  of  the  court.  [Cockburn,  C. 
J. — Is  the  arrangement  to  be  defeated  because  one  creditor  obstinately 
refuses  to  receive  the  composition?]  The  question  is  whether  the 
condition  has  been  performed.  [Cresswell,  J. — All  that  was  obliga- 
tory on  the  petitioning  trader,  was,  to  pay  the  composition  agreed  on. 
Had  he  not  performed  that  when  the  the  certificate  was  granted  ?]  No. 
The  creditor  must  be  satisfied.  [Crowder,  J. — In  the  ordinary  way, 
by  payment,  or  by  tender,  which  is  equivalent.]  A  mere  tender  clearly 
would  be  no  satisfaction :  the  debtor  must  at  least  be  always  ready  and 
*2091  w*H*n£  to  pay.     Nothing  short  of  actual  payment  of  a  *composU 

J  tion  will  discharge  the  debt :  Cooper  v.  Phillips,  1  C.  M.  &  R. 
649.  f  [Cockburn,  C.  J. — That  is  because,  in  the  ordinary  case  of  a 
composition,  nobody  is  empowered  to  step  in  and  say  that  the  debt  ia 
satisfied.  But  here,  the  legislature  has  said  that  the  debt  is  gone  so 
soon  as  the  certificate  is  given.]  Only  provided  the  certificate  is  given 
in  accordance  with  the  provisions  of  the  act.  [Wildes,  J. — In  tha 
case  of  a  tender  of  amends  for  a  thing  done  under  colour  or  in 
•pursuance  of  an  act  of  parliament,  the  defendant  may  plead  the  tender 
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without  bringing  the  money  into  court.]  That  is  not  the  case  of  a 
debt,  but  damages.  [Willes,  J. — The  party  would  be  a  creditor  in 
either  case, — in  the  one  for  liquidated,  in  the  other  for  unliquidated 
damages.]  The  words  of  the  act  here  are  express :  the  debt  must  be 
satisfied  by  actual  payment  of  the  composition,  or,  at  all  events,  the 
debtor  must  be  ready  at  all  times  to  pay  it. 
Cleatby,  contra,  was  not  called  upon. (a) 

Cockburv,  G.  J.— The  221st  section  of  the  12  &  13  Viet.  c.  106,  ii* 
substance,  enacts,  that,  so  soon  as  the  resolution  or  agreement  men- 
tioned in  the  preceding  sections  of  this  branch  of  the  statute  shall  have 
been  carried  into  effect,  and  the  creditors  of  the  said  petitioning  trader 
shall  have  been  satisfied  according  to  the  tenor  ^thereof,  the  r*9-|A 
court  of  bankruptcy  shall  give  to  such  petitioner  a  certificate  *■ 
under  the  hand  and  seal  of  the  commissioner,  setting  forth  the  filing 
of  the  petition,  the  resolution  or  agreement  of  the  creditors,  and  that 
the  said  resolution  or  agreement  has  been  fully  carried  into  effect ;  and 
that  such  certificate  shall  thenceforth  operate  to  all  intents  and  pur- 
poses as  fully  as  if  the  same  were  a  certificate  of  conformity  under  a 
bankruptcy, — that  is,  shall  enure  as  an  absolute  discharge  of  the  debtor 
from  all  debts  due  to  "  persons  who  were  creditors  at  the  date  of  his 
petition,  and  who  had  notice  of  the  several  sittings  of  the  court:"  s, 
216.    If  a  man,  not  being  one  of  the  three-fifths  in  number  and  value 
of  the  creditors  attending  and  signing  the  agreement,  by  obstinately 
refusing  to  accept  the  composition,  should  have  it  in  his  power  to  render 
tie  certificate  of  no  effect,  the  whole  proceeding  under  the  statute  would 
be  ridiculous.     We  cannot  put  a  construction  upon  the  statute  which 
would  lead  to  consequences  so  absurd.     I  am  clearly  of  opinion  that 
the  certificate  in  this  case  was  rightly  given,  and  that  it  operates  a  com* 
plete  discharge  of  the  debtor  from  the  debt. 

Crgsswbll,  J. — I  also  think  this  debt  was  extinguished  by  the  cer* 
tificate.  If  it  were  not  so,  the  *  consequence  would  be,  that  one  r*oii 
obstinate  creditor  would,  by  refusing  to  receive  the  composition,  L 

(«)  The  point*  marked  for  argument  on  the  part  of  the  defendant,  were, — 

u  1.  That,  at  the  time  of  the  granting  of  the  certificate,  the  defendant  bad  done  all  he  oonld  do 
!a  order  to  carry  the  agreement  into  effect,  ao  that,  so  far  ai  he  was  concerned,  ho  had  carried  it 
into  effect: 

" 1  That  it  U  not  necessary,  in  order  to  entitle  the  debtor  to  the  certificate,  that  every  creditor 
moeld  accept  the  composition ;  otherwise,  any  one  creditor  might  deprive  the  debtor  of  the) 
eeiie6t  of  the  act  of  parliament : 

"X  That,  the  certificate  legally  given,  the  debt  was  as  completely  barred  as  if  the  plaintiff  had 
accepted  the  composition ;  and  that  the  only  remedy  for  the  plaintiff  afterwards  was  upon  the 
agreeaent  or  composition : 

"  4.  That  the  demand  of  the  composition,  being  made  afitr  the  certificate,  was  too  late  to  pre- 
vent the  certificate  from  being  effectual :  if  made  before,  it  would  hare  negatived  the  performance 
of  the  agreement  on  the  part  of  the  defendant : 

"e.  That,  the  debt  being  discharged,  the  defendant  could  not  properly  pay  money  into  court: 
tad  the  validity  of  the  defence  conld  not  be  affected  ■  J  the  payment  of  the  composition  into  the 
*vt  of  bankruptcy." 
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have  it  in  his  power  to  obstruct  the  operation  of  these  very  beneficial 
provisions  of  the  statute. 

The  rest  of  the  court  concurring, 

Judgment  for  the  defendant 


SHEEHY  v.  THE  PROFESSIONAL  LIFE-ASSURANCE  COM 

PANY. 

A  writ  of  summons  issued  out  of  the  Court  of  Queen's  Bench  in  Ireland,  after  the  passing  of  tat 
13  k  14  Vict.  e.  18,  against  an  incorporated  joint  stock  company  duly  registered  in  London, 
and  also  carrying  on  business  by  one  R ,  an  agent  in  Dublin,  was,  by  leave  of  the  court,  pur- 
tuant  to  the  practice  of  the  court  under  the  43  G.  3,  c.  53,  s.  8,  and  13  A  14  Vict.  e.  18,  a.  9,— 
served  by  delivering  a  copy  (with  a  copy  of  the  order)  personally  to  the  Dublin  agent,  R,  and 
by  sending  similar  copies  through  the  general  post  office  directed  to  the  manager,  secretary, 
and  actuary  at  the  company's  office  in  London.  An  appearance  was  afterwards  entered  for  the 
company  by  the  plaintiff,  and  judgment  signed  : — 

Held,  thai  the  judgment  so  obtained  was  capable  of  being  enforced  by  action  in  the  superior 
courts  of  England. 

In  such  an  action,  a  plea  merely  alleging  the  absence  of  personal  service  of  any  writ  or  process! 
is  bad. 

Whether  the  9th  section  of  the  13  k  14  Vict  o.  18,  per  se  gave  the  Irish  court  power  to  order 
substituted  service  in  such  a  case, — qnctret  But,  at  all  events,  there  is  nothing  in  that  act  to 
take  away  the  jurisdiction  which  they  previously  had  under  the  43  G.  3,  e.  53. 

An  action  will  not  lie  upon  an  interlocutory  and  collateral  order  for  costs :  the  mode  of  enforcing 
them  is  by  attachment  in  the  court  by  which  the  order  is  made. 

This  was  an  action  upon  a  judgment  obtained  in  the  Court  of  Queen's 
Bench  in  Ireland. 

The  first  count  of  the  declaration  stated,  that,  on  the  16th  of  Feb- 
ruary, 1852,  the  plaintiff,  in  the  Court  of  Queen's  Bench  in  Ireland, 
recovered  against  the  defendants  the  sum  of  7682.  adjudged  to  be  due 
from  them  to  the  plaintiff,  and  also  27J.  18s.  lid.  for  damages  for  the 
detention  thereof,  also  for  his  costs  and  charges  in  his  suit  in  that 
behalf  expended,  whereof  the  defendants  were   convicted,  as  by  the 
record  and  proceedings  thereof  remaining  in  the  said  court  appeared, 
the  same  being  unreversed  and  unsatisfied  and  in  full  force ;  whereby 
the  plaintiff  claimed  the  sum  of  795/.  13*.  11(2. 
♦9191       *The  second  count  stated,  that,  on  the  21st  of  February, 
J  1852,  the  Court  of  Queen's  Bench  in  Ireland,  by  a  certain  order 
and  decree  then  by  them  duly  made,  did  further  award  and  adjudge 
unto  the  plaintiff,  in  a  certain  proceeding  then  taken  by  the  defendants 
before  the  said  court,  and  in  the  said  suit,  upon  the  said  judgment,  the 
sum  of  122.  6*.  1(2.,  to  be  paid  by  the  defendants  to  the  plaintiff  fpr  his 
costs  and  charges  by  him  in  such  suit  in  that  behalf  further  expended, 
as  by  the  said  order  and   decree  more  fully  appeared,  and  which 
remained  unreversed  and  unsatisfied  and  in  full  force,  and  of  which  the 
defendants  had  due  notice ;  and  whereby  the  plaintiff  claimed  the  sum 
of  122.  6«.  Id. 

The  declaration  also  contained  a  count  for  interest. 
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The  defendants  pleaded, — first,  to  the  whole  declaration,  never' 
indebted. 

Secondly,  to  the  first  count,  that  the  defendants  were  not  at  any  time 
served  with  any  summons  or  process  issuing  out  of  the  said  Court  of  ' 
Queen's  Bench  in  Ireland,  at  the  suit  of  the  plaintiff  in  the  action  upon 
which  the  said  judgment  in  that  count  mentioned  was  obtained,  and  that 
the  plaintiff  irregularly,  behind  the  back  of  the  defendants,  caused  an 
appearance  to  be  entered  for  the  defendants  in  the  said  action,  and 
thereby  obtained  the  said  judgment  thereon,  when  the  defendants  were 
not  within  the  jurisdiction  of  the  said  court,  and  had  not  been  served 
with  any  summons  or  other  process  to  appear  to  the  said  action  in  which 
the  said  judgment  was  so  obtained  as  aforesaid. 

The  plaintiff  joined  issue  on  the  first  plea,  and  replied  to  the  second, 
that  the  said  action  in  which  the  said  judgment  and  decree  were  respec- 
tively obtained,  was  commenced  in  the  said  court,  the  said  court  being 
one  of  the  superior  courts  of  common  law  in  Ireland,  after  the  making 
and  coming  into  force  of  a  certain  act  of  parliament,  &c.  (13  &  14  Vict, 
c.  18),  intituled  An  act  for  the  ^regulation  of  process  and  prac-  r+5i  q 
tice  in  the  superior  courts  of  common  law  in  Ireland,  and  that  *■ 
the  said  action  was  duly  commenced  by  writ  of  summons,  and  in  every 
respect  according  to  the  said  statute ;  and  that,  after  the  issuing  of  the' 
said  writ,  and  whilst  it  was  in  force,  it  was  duly  made  to  appear  by  affi- 
davit to  the  satisfaction  of  the  said  court  wherein  the  said  judgment 
was  obtained,  that  the  defendants  had  not  been  personally  served  with 
the  writ  of  summons  issued  in  the  said  action,  but  that  the  defendants 
then  resided  out  of  the  jurisdiction  of  the  court,  and  could  be  properly 
served  through  or  upon  a  certain  agent  or  representative  of  the  defend- 
ants within  such  jurisdiction ;  and  thereupon  the  said  court,  to  wit,  on' 
the  16th  of  January,  1852,  did  order  that  the  writ  of  summons  in  the' 
said  action  should  be  served  by  delivering  the  same,  together  with  a 
true  copy  of  the  said  order,  unto,  and  by  leaving  the  same  with,  one 
James  Wilson  Ramsay,  therein  described  as  agent  in  Dublin  of  the  said 
defendants,  and  also  by  delivering  true  copies  of  the  said  order  and 
said  writ  in  a  letter  in  and  through  the  general  post  office,  directed  to 
the  London  agent  of  the  defendants ;  and  that  the  plaintiff  thereupon 
in  all  things  complied  with  the  said  order,  and  effected  service  of  ther 
said  writ  as  thereby  directed,  and  afterwards,  on  the  (fey  and  year 
aforesaid,  upon  due  proof  of  such  substituted  service  as  aforesaid  by 
affidavit,  the  plaintiff,  in  pursuance  of  such  order,  in  default  of  appear- 
ance by  such  defendants  in  due  time,  entered  an  appearance  for  the 
said  defendants  under  and  by  virtue  of  the  said  statute,  and  proceeded' 
thereon   in  the  said  action  as  if  the   defendants   had   entered  their 
appearance :  that  afterwards,  on  the  4th  of  February,  1852,  the  plain- 
tiff filed  his  declaration  in  such  action,  and  thereupon  afterwards,  on' 
the  day  and  year  in  the  declaration  mentioned1  in  that  behalf,  in  default 
K.  s.,  VOL.  II. — IX 
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of  plea,  the  said  judgment  was  obtained  as  therein  alleged;  that 
•9141  *&fterwards  an  application  was  made  on  behalf  of  the  defend* 
-J  ants,  by  attorney  and  counsel,  in  the  said  court,  and  the  said 
court  was  then  on  behalf  of  the  defendants  moved  to  set  aside  the  said 
appearance  and  declaration  filed  in  the  said  action,  and  all  subsequent 
proceedings  thereon ;  and  that,  on  hearing  the  said  motion,  and  counsel 
on  behalf  of  the  plaintiff  and  defendants,  it  was  ordered  by  the  said 
court  that  the  said  motion  should  be  and  the  same  then  was  refused. 

Rejoinder  to  the  replication  to  the  second  plea, — that  the  defendants 
are,  and  were  at  the  time  of  the  commencement  of  the  said  action  in 
the  said  court  in  Ireland,  a  corporation  aggregate  within  the  true  intent 
and  meaning  of  the  said  statute  in  the  replication  mentioned,  and  that 
they  had  not  before  or  at  the  time  of  the  commencement  of  the  said 
action  any  clerk,  treasurer,  or  secretary  within  the  jurisdiction  of  the 
said  court,  nor  any  known  or  responsible  officer  or  agent,  or  any  agent, 
representative,  or  manager  of  their  real  or  personal  estate  within  the 
jurisdiction  of  the  said  court,  and  that  they  the  said  defendants  could 
not  have  been,  and  were  not,  properly  served  with  the  said  writ  of 
summons  through  or  upon  any  agent  or  representative  of  the  defend- 
ants within  the  jurisdiction  of  the  said  court ;  and  that  the  plaintiff 
caused  and  procured  the  said  order  to  be  made  for  service  of  the  said 
writ  of  summons  on  the  said  James  Wilson  Ramsay,  by  falsely  repre- 
senting to  the  said  court  that  the  said  James  Wilson  Ramsay  was  the 
-agent  of  the  defendants  within  the  meaning  of  the  said  statute,  whereas 
in  truth  and  in  fact  he  was  not  such  agent. 

Surrejoinder, — that  the  said  company,  the  defendants,  had  at  the 
time  of  the  commencement  of  the  said  action  in  the  said  Court  of 
Queen*s  Bench  in  Ireland,  an  agent  within  the  jurisdiction  of  the  said 
court,  and  that  he  the  plaintiff  did  not  cause  or  procure  the  said  order 
*oi  vi  *0^  ^e  8&^  Court  of  Queen's  Bench  in  Ireland  in  the  replica- 
*•  tion  and  rejoinder  mentioned,  to  be  made,  by  falsely  represent- 
ing that  the  said  James  Wilson  Ramsay  was  the  agent  of  the  defend- 
ants within  the  meaning  of  the  said  statute,  because  he  the  plaintiff 
said,  that,  at  the  time  of  suing  out  and  serving  of  the  said  writ  of 
summons  in  the  said  action  as  in  the  replication  mentioned,  the  said 
James  Wilson  Ramsay  was  an  agent  of  the  defendants  within  the 
jurisdiction  of  the  said  court,  that  is  to  say,  in  the  city  of  Dublin : 
that  the  affidavit  by  which  it  was  made  to  appear  to  the  satisfaction  of 
the  said  court  that  the  defendants  could  be  properly  served  with  the 
said  writ  through  or  upon  an  agent  of  the  defendants  within  the  juris- 
diction of  the  said  court,  was  an  affidavit  of  one  Bernard  Egan,  dulj 
made  and  sworn  in  the  said  court  in  the  said  action,  and  duly  filed  in 
the  said  court  on  the  15th  of  January,  1852,  in  which  the  said  writ  was 
qet  forth  and  recited,  and  it  was  sworn  and  represented  to  the  court  that 
he  the  said  Bernard  Egan  had  on  the  day  and  year  aforesaid  served 
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The  Professional  Life  Assurance  Company  (meaning  the  defendants, 
being  such  incorporated  company  as  in  the  rejoinder  mentioned),  with 
the  original  writ  of  summons  in  the  said  action,  by  delivering  unto  and 
leaving  with  the  said  James  Wilson  Ramsay,  the  agent  for  the  said 
company  in  the  city  of  Dublin,  in  person,  at  his  office,  No.  103  Abbey 
Street,  in  the  said  city  of  Dublin,  a  true  copy  of  the  said  original 
writ,  and  that  he  the  said  Bernard  Egan  had  desired  him  to  send  the 
said  copy  so  served  to  the  office  of  the  said  company  in  London,  and 
that  he  the  said  Bernard  Egan  at  the  same  time  showed  him  the  said 
James  Wilson  Ramsay  the  said  original  writ  of  summons,  and  told  him 
the  true  intent,  nature,  and  meaning  thereof:  that,  the  said  affidavit, 
being  so  sworn,  and  filed  in  the  said  court,  was  afterwards,  on  the  16th 
of  January,  1852,  read  to  the  said  court  by  ^counsel  on  behalf  r*91/> 
of  the  plaintiff  in  the  said  action,  and  that  afterwards,  on  the  *■ 
said  day  and  year,  the  said  court,  on  hearing  such  affidavit  read,  did 
make  such  order  as  in  the  replication  in  that  behalf  alleged,  and  which 
Baid  order  was  in  the  terms  following,  that  is  to  say, — "  On  motion  of 
Mr.  Synan,  of  counsel  for  plaintiff,  and  on  hearing  affidavit  of  Bernard 
Egan  read,  it  is  ordered  that  service  of  the  writ  of  summons  upon  the 
defendants  in  this  cause,  by  delivering  a  true  copy  thereof,  together 
with  a  true  copy  of  this  order,  unto,  and  by  leaving  the  same  with, 
James  Wilson  Ramsay,  the  Dublin  agent,  and  also  by  enclosing  similar 
copies  in  a  letter  through  the  general  post  office  directed  to  the  London 
agent,  be  deemed  good  service  of  the  said  writ  upon  the  said  company : 
that  the  said  James  Wilson  Ramsay  in  the  said  order  mentioned  was 
and  is  the  said  James  Wilson  Ramsay  in  the  said  replication  and 
rejoinder  respectively  referred  to,  and  thereinbefore  and  in  the  said 
affidavit  also  referred  to :  and  that  the  plaintiff  no  otherwise  caused 
and  procured  the  said  order  to  be  made  than  as  aforesaid,  and  that  he 
made  or  caused  to  be  made  no  false  representation  to  the  said  court,  as 
in  the  rejoinder  alleged,  nor,  save  as  aforesaid,  any  representation  what- 
ever in  that  behalf;  and  that  the  contents  of  the  said  affidavit  in  that 
behalf  were  in  fact  true. 

The  defendants  joined  issue  on  the  surrejoinder,  and  demurred 
thereto ;  and  the  plaintiff  joined  in  demurrer. 

The  demurrer  was  argued  in  Trinity  Term,  1853,  when  judgment 
*as  given  for  the  plaintiff,  on  the  ground  that  the  second  plea  was  bad : 
see  13  C.  B.  787  (E.  C.  L.  R.  vol.  76). 

At  the  trial  of  the  issues  of  fact,  a  special  verdict  was  found,  which 
♦as  in  substance  as  follows  :— 

As  to  the  first  issue  joined  on  the  firs4,  count  of  the  declaration*  if 
wag  found,  that,  before  and  at  the  time  of  the  suing  out  of  the  writ  of 
summons  in  the  said  action,  and  until  the  recovery  of  the  said  judgment 
ft*the  Court  of  Queen's  Bench  in  Ireland  in  the  said  count  r*oiT 
Mentioned,  the  defendants  were  a  joint  stock  company  duly  * 
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registered  in  London  according  to  the  statute,  as  "  The  Professional 
Life  Assurance  Company,"  and  carried  on  business  as  such  life  assur- 
ance company  in  London,  one  Edward  Baylis  then  being  the  manager, 
%eeretary,  and  actuary  of  the  said  company  in  London ;  and  that  the 
said  company  also  carried  on  such  business  in  Dublin  by  one  James 
Wilson  Ramsay,  their  agent  in  that  behalf,  the  said  James  Wilson 
Ramsay  being  employed  by  the  defendants  to  obtain  insurances  for  the 
said  company,  and  having  been  appointed  by  and  acting  under  a  letter 
addressed  to  him  by  the  said  Edward  Baylis  on  behalf  of  the  said  com- 
pany, which  letter  was  written  on  the  12th  of  February,  1850,  and  was 
in  the  words  and  figures  following  :— 

«  Professional  Life  Assurance  Company. 

"  Offices,  76  Cheapside,  London, 

« 12th  February,  1850. 

"  Sir, — I  have  the  pleasure  to  inform  you,  that,  upon  the  recommenda- 
tion of  your  father,  conjointly  with  the  numerous  testimonials  of  your 
highly  respectable  friends  in  evidence  of  your  qualifications  and  eligi- 
bility, you  have  been  appointed  agent  for  Dublin,  in  connexion  with 
James  Wilson  Ramsay,  Esq. 

«  The  advantages  and  support  offered  by  this  corporation  to  the  exer- 
tions of  an  agent,  are  of  a  very  encouraging  character.  The  institution 
possesses  popular  features  exclusively  peculiar  to  itself;  and  the 
directors  allow  a  commission  more  than  usually  liberal ;  added  to  which, 
the  operations  of  an  agent  are  deemed  co-extensive  with  his  influence, 
that  is  to  say,  he  is  not  confined  by  place  or  space  as  to  agency,  but  is 
entitled  to  the  full  benefit  of  commission  arising  from  every  description 
of  business  introduced  by  him  to  the  office,  in  whatever  town  or 
*01R1  *county  Parties  having  transactions  with  the  company  through 

-*  him  may  be  resident. 
,  «  The  commission  allowed,  is,  10  per  cent,  on  the  amount  of  the  first 
year's  premiums,  7£  per  cent,  on  the  amount  of  the  second  year's  pre- 
miums, 5  per  cent,  on  the  amount  of  all  future  renewal  premiums,  or 
20  per  cent,  in  one  payment  in  lieu  of  the  above ;  also  2  per  cent,  on 
the  amount  of  the  purchase-money  of  immediate  annuities ;  and  1*.  per 
share  for  every  share  disposed  of. 

"  I  am  desired  by  the  directors  to  remind  you,  that,  in  undertakings 
of  this  kind,  which  are  considered  by  capitalists  the  best  of  investments, 
it  is  the  usual  practice  to  absorb  the  whole  of  the  shares  in  a  London 
proprietary,  leaving  none  for  the  creation  and  advantage  of  a  provincial 
influence.  The  contrary  is  the  course  pursued  by  this  company,  which, 
36  you  will  perceive  by  a  perusal  of  a  printed  list  of  shareholders,  has 
already  obtained  a  sufficient  guarantee  for  all  the  purposes  and  contin- 
gencies of  a  properly  managed  life  assurance  company. 
^  ."The  directors  are,  therefore,  desirous,  and  resolved,  through  the 
medium,  and  with  the  support}  of  their  numerous  agents  and  medical 
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referees,  to  extend  their  proprietary  among  every  class,  through  every 
town  and  city  in  the  United  Kingdom,  by  an  allotment  of  a  few  shares 
to  each  individual  whom  they  may  have  it  in  their  power  and  be  dis- 
posed to  recommend ;  while  it  will  at  the  same  time  occur  to  you  that 
that  agency  cannot  fail  to  be  most  prosperous  which  contains  the 
greatest  number  of  shareholders. 

"The  deposit  is  10*.  per  share,  without  the  probability  of  a  further 
call  being  made  or  required ;  and  the  liability  of  the  shareholders  is  by 
the  deed  of  settlement  limited  to  their  several  amount  of  shares, 
while  the  advantages  and  privileges  to  the  original  proprietors,  as 
•stated  in  full  in  the  prospectus,  are  of  a  truly  comprehensive  r*91Q 
and  beneficial  character.  *- 

<<  In  reference  to  the  shares,  you  will  be  pleased  to  notice  the  following 
particulars  : — 1.  The  entire  capital  of  the  company  is  250,000/.,  arising 
from  40,000  shares  of  QL  5*.  each,  the  greater  part  of  which  have  been 
actually  sold  and  signed  for, — 2.  The  original  deposit  is  10*.  per  share ; 
the  remaining  51.  15*.  will  be  made  up  by  the  additions  accruing  from 
profits  and  bonuses, — 8.  By  the  deed  of  settlement,  no  proprietor  is 
liable  beyond  the  amount  of  his  shares, — 4.  The  holder  of  five  shares, 
up  to  fifty,  is  entitled  to  one  vote,  and  to  an  additional  vote  for  every 
additional  fifty  shares  held  by  him, — 5.  Interest  is  paid  at  the  rate  of 
5  per  cent,  per  annum  on  all  paid  up  capital ;  such  interest  increasing 
Tear  by  year  as  the  shares  increase  in  value  by  the  appropriation  of 
profits;  so  that  very  considerable  interest  will  be  realized,  until  the 
amount  of  profits  shall  be  sufficient  to  pay  off  the  shares  in  full ;  after 
which,  the  corporation  will  be  declared  and  constituted  a  mutual  life 
assurance  society, — Lastly.  In  addition  to  these  advantages,  there  i& 
one  novel  and  most  excellent  feature,  worthy  of  special  attention,  vizi 
that  one-tenth  of  the  entire  profits  of  the  company  is  set  aside  as  axk 
annuity  fund. 

u  You  will  receive  herewith  powers  of  attorney  to  be  filled  up  by 
parties  taking  shares,  and  authorizing  any  friend  in  town,  or  myself,  to 
sign  the  deed  of  settlement  on  their  behalf. 

"  You  will  also  please  to  remember  the  shares  constituting  the  proprie- 
tary and  securing  their  influence,  are  in  order  tj  obtain  life  policies, 
annuities,  endowments,  and  other  business  from  which  the  profits  are  to 
be  derived,  and  which  you  will  therefore  make  it  your  constant  endea- 
vour to  obtain. 

44  Anticipating  the  best  results  from  your  valuable  co-operation  in 
behalf  of  the  institution,  and  soliciting  your  ^earnest  perusal  and  r*Q0A 
due  appreciation  of  the  above  important  details.     I  am,  &c,        *- 

"  Edward  Batlis, 
«  Resident  manager  and  actuary."    ' 

It  was  further  found,  that,  after  the  coming  into  operation  of  the  13 
*  H  Yict.  c.  18,  intituled  "  An  act  for  the  regulation  of  process  and 
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practice  in  the  superior  courts  of  common  law  in  Ireland/*  and  while 
the  defendants  so  carried  on  business  as  aforesaid  in  Dublin  by  the  said 
James  Wilson  Ramsay  hereinbefore  first  mentioned,  as  such  agent  in 
their  behalf  as  aforesaid,  on  the  15th  of  January,  1852,  the  plaintiff 
sued  out  the  writ  of  summons  in  the  said  action  in  the  said  Court  of 
Queen* s  Bench,  in  Ireland,  against  the  defendants,  which  writ  was  in 
the  words  and  figures  following,  that  is  to  say,  (setting  it  out) ;  and 
that  on  the  15th  of  January,  1852,  one  Bernard  Egan  served  a  copy  of 
the  said  writ  of  summons  on  the  said  James  Wilson  Ramsay,  by 
delivering  to  him  such  copy  in  Dublin  aforesaid,  explaining  to  him  the 
nature  and  effect  thereof;  and  which  is  the  service  of  the  said  writ 
mentioned  in  the  affidavit  of  Bernard  Egan  hereinafter  next  mentioned: 
That  no  notice  of  the  issuing  of  the  said  writ  was  ever  given  in  the 
Dublin  Gazette,  and  no  notice  thereof  was  ever  given  in  one  or  any  of 
the  local  newspapers  of  the  county,  city,  or  district  in  which  the 
defendants  resided,  or  the  officer  or  agent  to  be  served  resided :  That, 
on  the  said  15th  of  January,  1852,  the  said  Bernard  Egan  duly  made 
and  swore  in  tho  said  action  in  the  said  Court  of  Queen's  Bench,  in 
Ireland,  an  affidavit  in  the  words  and  figures  following,  that  is  to  say, 
— "  In  the  Court  of  Queen's  Bench.  William  Sheehy,  plaintiff,  The 
Professional  Life  Assurance  Company,  defendants :  Whereas  there 
issued  forth  of  Her  Majesty's  superior  courts  of  common  law  at  Dublin, 
and  under  the  common  seal  thereof,  Her  Majesty's  writ  of  summons  m 
♦•2911  ^1S  cause»  hearing  teste  the  *15th  day  of  January,  1852,  whereby 
J  the  said  defendants  were  ordered,  that,  within  eight  days  after 
the  service  of  the  said  writ  on  them,  exclusive  of  the  day  of  suoh  service, 
they  should  cause  an  appearance  to  be  entered  for  them  in  Her  Majesty's 
Court  of  Queen's  Bench  at  Dublin,  in  an  action  of  debt  at  the  suit  of 
the  said  plaintiff;  and  notice  was  also  thereby  given,  that,  in  default  of 
their  so  doing,  an  appearance  might  be  entered  by  the  said  plaintiff, 
and  that  the  said  plaintiff  might  proceed  thereon  to  judgment  and 
execution,  as  by  the  said  writ  of  summons  hereunto  annexed,  reference 
being  thereunto  had,  will  appear.  Issued  by  John  Synan,  No.  5,  Upper 
Gloucester  Street,  in  the  city  of  Dublin,  attorney  for  said  plaintiff. 
Now  Bernard  Egan,  of  Little  Strand  Street,  in  the  city  of  Dublin,  law 
messenger,  aged  thirty  years  and  upwards,  maketh  oath  and  saith,  that, 
on  this  Thursday,  the  15th  day  of  January,  he  this  deponent  served 
The  Professional  Life  Assurance  Company  of  London  with  the  original 
writ  of  summons  above  in  part  recitod,  by  delivering  unto  and  leaving 
with  James  Wilson  Ramsay,  who  is  agent  for  .he  said  Professional 
Assurance  Company,  in  Dublin,  in  person,  at  his  office,  No.  103, 
Abbey  Street,  in  the  city  of  Dublin,  a  true  copy  of  said  original  writ 
of  summons  hereinbefore  in  part  recited,  and  desired  him  to  give  said 
copy  so  served  to  the  said  company's  officer  in  London,  and  at  the  same 
|ime  showed  him  the  e*id  original  writ  of  summons,  and  told  him  th4 


COMMON  BENCH  REPORTS.    (2  J.  SCOTT.    N.  S.)        221 

true  intent,  nature,  and  meaning  thereof.  Bernard  Eqan.  Sworn 
before  me,  at  my  office  on  the  Inns  Quay,  Dublin,  this  15th  day  if 
January,  1852;  and  I  know  the  deponent.  Thomas  Btron.  John 
Synan,  plaintiff's  attorney."  • 

It  was  further  found,  that,  on  the  16th  of  January,  1852,  the  said 
Court  of  Queen's  Bench  in  Ireland,  having  heard  the  said  affidavit  read, 
did  thereupon  make  in  the  said  action  a  certain  order,  in  the  words  and 
figures  following,  that  is  to  say, — "  William  Sheehy  v.  The  *Pro-  r^o^o 
fessional  Assurance  Company  of  London.  Friday,  16th  January,  *•  *! 
1852.  On  the  motion  of  Mr.  Synan,  of  counsel  for  plaintiff,  and  oh 
hearing  affidavit  of  Bernard  Egan  read,  it  is  ordered  that  service  of  the 
writ  of  summons  upon  the  defendants  in  this  cause,  by  delivering  a  true 
copy  thereof,  together  with  a  true  copy  of  this  order,  unto,  and  by 
leaving  the  same  with,  James  Wilson  Ramsay,  the  Dublin  agent,  and 
also  by  enclosing  similar  copies  in  a  letter  through  the  general  post 
office,  directed  to  the  London  agent,  be  deemed  good  service  of  the  said 
writ  upon  the  said  company.  By  the  court.  Christopher  N.  Dufi. 
John  Synan,  attorney." 

It  was  further  proved,  that,  on  the  19th  day  of  January,  1852,  the 
said  Bernard  Egan  delivered  to  and  left  with  the  said  James  Wilson 
Ramsay,  at  his  office  in  Dublin,  a  paper  purporting  to  be  a  copy  of  the 
said  writ  of  summons,  and  which  was  the  service  of  the  said  writ  of 
summons  in  the  affidavit  of  Bernard  Egan  hereinafter  next  mentioned, 
which  paper  was  in  the  words  and  figures  following  (setting  it  out, — the 
defendants  being  mis-detcribed,  as  in  the  order),  and  also  a  copy  of  the 
said  order  of  the  said  court ;  and  also  on  the  same  day  forwarded  true 
copies  of  the  said  writ  of  summons  and  order  respectively  through  the 
general  post  office,  Dublin,  enclosed  in  a  letter  addressed  to  the  said 
Edward  Baylis,  then  being  manager,  secretary,  and  actuary  of  the  said 
company  as  aforesaid,  at  the  company's  office  in  London. 

It  was  further  found,  that,  on  the  29th  of  January,  1852,  the  said 
Bernard  Egan  duly  made  and  swore  in  the  said  action  in  the  said  Court 
of  Queen's  Bench  in  Ireland,  an  affidavit,  in  the  words  and  figures 
following,  that  is  to  say, — «  Queen's  Bench.  William  Sheehy,  plain- 
tiff, The  Professional  Assurance  Company,  defendants :  Whereas,  there 
issued  forth  of  her  Majesty's. superior  courts  of  common  law  in  Ireland, 
and  under  the  seal  thereof,  Her  Majesty's  writ  of  summons  in  this 
•cause,  bearing  date  the  15th  day  of  January,  1852,  whereby  the  r*onq 
defendants  were  commanded,  that,  within  eight  days  after  the  ■- 
aervice  of  such  writ,  they  should  cause  an  appearance  to  be  entered  for 
them  in  Her  Majesty's  Court  of  Queen's  Bench  at  Dublin,  in  an  action  of 
debt,  or,  in  default  thereof,  the  said  plaintiff  might  enter  an  appearance, 
and  proceed  thereon  to  judgment  and  execution,  as  by  the  said  writ, 
now  of  record  in  the  said  court,  will  appear.  William  Sheehy  v.  The 
JfrofessionaJ  Assurance  Company  of  London.     Friday,  16th  January, 
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1852.  .On  motion  of  Mr.  Synan,  of  counsel  for  plaintiff,  and  oa 
hearing  affidavit  of  Bernard  Egan  read,  It  is  ordered  that  service  of  the 

'.  writ  of.  summons  upon  the  defendants  in  this  cause,  by  delivering  a  true 
copy  thereof,  together  with  a  true  copy  of  this  order,  unto,  and  bj 
leaving  the  same  with,  James  Wilson  Ramsay,  the  Dublin  Agent,  and 
also  by  enclosing  similar  copies  in  a  letter  through  the  general  post 

.  office  directed  to  the  London  agent,  be  deemed  good  service  of  the  said 
writ  upon  the  said  company.  By  the  court.  Christr.  N.  Duff.  Jobs 
Synan,  attorney,  Queen's  Bench.  Now,  Bernard  Egan,  of  Little 
Strand  Street,  in  the  city  of  Dublin,  law  messenger,  aged  thirty  years 
and  upwards,  maketh  oath  and  saith,  that,  on  the  19th  day  of  January 
instant,  deponent  served  said  Professional  Assurance  Company  with 
said  recited  writ  of  summons  and  order,  by  delivering  unto  and  leaving 
with  James  Wilson  Ramsay,  the  Dublin  agent  of  the  said  company,  in 
his  office  Abbey  Street,  in  the  city  of  Dublin,  true  copies  of  said  writ 
of  summons  and  order  respectively,  and  on  the  same  day,  and  before 
six  o'clock  in  the  evening,  deponent  forwarded  true  copies  of  said  writ 
of  summons  and   order  respectively,  through  the  general   post  office, 

•  Dublin,  enclosed  in  a  letter  directed  to  E.  Baylis,  the  London  agent  of 
the  said  company,  at  the  company's  offices,  76,  Cheapside,  London,  and 
♦9941  deponent  Pa^  *^e  postage  thereon,  *Bernard  Egan.     Sworn 

J  before  me  at  my  office  on  the  Queen's  Quay,  Dublin,  this  29th 
,  day  of  January,  1852 ;  and  I  know  the  deponent.     Thomas  Byron. 
John  Synan,  attorney." 

It  was  further  found,  that,  on  the  said  29th  of  January,  1852,  the 

time  limited  by  the  process  having  elapsed,  and  no  appearance  having 

been  entered  by  the  said  defendants  in  the  said  action  in  the  said  Court 

of  Queen '8  Bench  in  Ireland,  and  according  to  the  course  and  practice 

of  the  said  court  in  that  behalf,  the  said  Court  of  Queen's  Bench  in 

Ireland,  on  reading  of  the  said  affidavit,  and  a  certificate  of  the  proper 

.  officer  of  the  said  court  in  this  behalf  that  (as  the  fact  was)  no  appear- 

.  ance  had  been  entered  by  the  said  defendants  in  the  said  action  in  the 

said  Court  of  Queen's  Bench  in  Ireland,  according  to  the  course  and 

practice  of  the  said  court,  then  duly  made  an  order  in  the  said  action 

:  in  the  words  and  figures  following,  that  is  to  say, — «  Sheehy  v.  The 

Professional   Life  Assurance   Company.      Thursday,   29th  January, 

1852.     On  motion  of  Mr.  Synan,  plaintiff's  counsel,  and  on  reading 

the  affidavit  of  service  of  process,  and  certificate  of  no  appearance,  It 

was  ordered  that  the  plaintiff  be  at  liberty  to  enter  an  appearance  for 

•  the  defendants  pursuant  to  the  statute.  By  the  court.  Christr.  N, 
Duff." 

It  was  further  found,  that,  on  the  4th  of  February,  1852,  the  plain* 
.tiff  duly,  and  according  to  the  course  and  practice  of  the  said  court, 
i  filed  a  declaration  in  the  said  action  in  the  said  Court  of  Queen's  Bendh 
i  yx  Ireland,  and  .thereupon  gave  due  notice  therewith,  that,  if  the  defend- 
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ants  did  not  plead  thereto  within  and  according  to  the  time  limited  by 
the  coarse  and  practice  of  the  said  court  in  that  behalf,  the  plaintiff 
would  sign  judgment  therein ;    and  that,  on  the  16th  of  February, 
1852,  the  plaintiff,  in  pursuance  of  the  last-mentioned  order,  signed 
judgment  in  the  said  action  in  the  said  court,  which  said  judgment  was 
and  is  the  judgment  in  the  first  count  '"mentioned,  and  which  r^L 
judgment  is  in  the  words   following,  that  is  to  say, — "  Pleas  ^ 
before  the  Lady  the  Queen,  at  the  Queen's  Courts  of  Hilary  Term,  in 
the  15th  year  in  the  reign  of  our  sovereign  Lady,  Victoria,  by  the 
grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
Queen,  Defender  of  the  Faith,  and  so  forth.     Witness  Francis  Black* 
burne,  Esq.,  A.  Bushe.     William  Sheehy,  of  Broad  Street,  in  the  city 
of  Limerick,  grocer,  plaintiff,  The  Professional  Life  Assurance  Com- 
pany, of  London,  offices,  76  Cheapside,  London,  defendants.     County 
of  the  city  of  Limerick,  to  wit.     William  Sheehy,  the   plaintiff,  by 
John  Synan,  his  attorney,  issued  his  writ  of  summons' directed  to  The 
Professional  Life  Assurance  Company,  of  London,  offices,  76  Cheapside', 
London,  the  defendants,  and  which  was  served  on  the  said  defendants 
pursuant  to  an  order  of  this  honourable  court  bearing  date  the  16th  of 
January,  1852,  by  delivering  a  true  copy  of  the  said  writ  of  summons, 
together  with  a  true  copy  of  the  said  recited  order,  unto,  and  by  leav- 
ing the  same  with  James  W.  Ramsay,  the  Dublin  agent  of  the  said 
defendants,  and  also  by  delivering  true  copies  of  said  recited  writ  of 
summons,  and  also  of  said  recited  order,  in  a  letter  in  and  through  the 
general  post  office,  directed  to  the  London  agent  of  said  defendants ; 
and  an  appearance  was  entered  for  the  said  defendants,  pursuant  to 
the  statute,  by  the  plaintiff's  attorney ;  and  the  said  plaintiff,  on  the 
4th  of  February,  1852,  filed  his  declaration  in  debt  against  the  said 
defendants,  for  the  recovery  of  the  amount  of  a  policy  of  assurance 
effected  on  the  life  of  Michael  Meade,  therein  mentioned,  and  on  foot 
of  which  there  is  now  due  the  sum  of  7682.,  as  appears  by  the  affidavit 
of  Michael   Maroney,  this  day  filed  in  the   proper  office;   and,  thi 
defendants  not  having  pleaded,  the   plaintiff  prays  judgment :    It  il 
therefore  considered  by  the  court  of  our  Lady  the  Queen  here,  that 
the  said  plaintiff  do  recover  against  the  said  defendants  *his  debt  c+nnct 
aforesaid,  as  also  the  sum  27/.  13*.  11(2.  sterling  for  his  damages  *■ 
which  he  sustained,  as  well  by  reason  of  the  detention  of  said  debt,  as 
for  nis  expenses  and  costs  by  him  laid  out  about  his  suit  in  this  behalf, 
to  the  said  plaintiff  by  the  court  of  our  said  Lady  the  Queen  now  here 
with  his  assent  adjudged :  and  the  said  defendants  in  mercy,  and  so 
forth.    Mercy.     Judgment  entered  the  16th  of  February,  1852." 

It  was  further  found,  that,  afterwards,  on  the  21st  of  February^ 
1852,  the  defendants,  by  their  counsel  and  attorneys,  applied  to  a  judge 
of  the  said  Court  of  Queen's  Bench  in  Ireland,  to  discharge  the  appear* 
ance  so  entered  by  the  plaintiff  in  the  said  action  in  the  said  court,  and 
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the  declaration  filed  thereoa ;  and  the  said  judge,  after  hearing  counsel 
'  for  tta  parties  in  the  said  action,  made  an  order  in  the  words  and  figures 
following,  that  is  to  say, — "  Queen's  Bench  Chambers,  21st  February, 
1852.  William  Sheehy  v.  The  Professional  Assurance  Company  of 
London.  On  motion  of  Mr.  M'Donagh,  of  counsel  for  defendants,  who 
moves  that  the  parliamentary  appearance  and  declaration  filed  thereon, 
and  all  subsequent  proceedings  in  this  cause,  be  set  aside,  on  the 
^grounds  that  no  sufficient  or  any  notice  of  the  issuing  of  the  writ  in 
this  cause  has  been  given  in  the  Dublin  Gazette,  and  in  any  one  of  the 
local  newspapers  of  the  county,  city,  or  district  in  which  the  agent  of 
.the  said  defendants  resides,  and  no  such  publication  appears  by  the  affi- 
davit of  service  upon  which  the  parliamentary  appearance  in  this  cause 
was  entered,  neither  is  there  any  affidavit  whatever  on  the  files  of  the 
court  of  such  publication,  and  because  such  publication  was  a  conditio* 
precedent  on  the  ground  that  the  parliamentary  appearance  was  a 
nullity,  or,  if  not  so,  was  irregular;  and,  on  hearing  the  notice  of 
motion  and  documents  therein  mentioned  read,  and  also  on  hearing  Mr. 
J.  D.  Fitzgerald  and  Mr.  Synan,  of  counsel  for  plaintiff,  and  Mr. 
M971  Malley,  of  counsel  for  ^defendant, — By  the  Right  Honourable 
-J  the  Lord  Chief  Justice  of  the  Common  Pleas,  It  was  ordered 
that  defendants'  motion  be,  and  the  same  was  thereby  refused,  with 
costs,  Christr.  N.  Duff,  clerk  of  the  rules,  Queen's  Bench  Dublin." 

The  special  verdict  then  proceeded, — "  But  whether  or  not,  upon  the 
whole  matters  aforesaid,  by  the  jurors  aforesaid  in  form  aforesaid  found, 
the  defendants  were  indebted  as  alleged  by  the  said  first  count,  the 
jurors  are  altogether  ignorant,  and  therefore  they  pray  the  advice  of 
the  court  of  our  said  Lady  the  Queen  of  the  Bench  at  Westminster; 
and  if,  upon  the  whole  matter  aforesaid,  it  shall  seem  to  the  said  court 
that  the  defendants  were  indebted  as  alleged  by  the  said  count,  then 
the  jurors  aforesaid,  on  their  oath  aforesaid,  say  that  the  defendants 
were  indebted  as  alleged  in  the  said  count:  but,  if,  upon  the  whole 
matter  aforesaid,  it  shall  seem  to  the  court  that  the  defendants  were 
pot  indebted  as  alleged  in  the  said  count,  then  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  say  that  the  defendants  were  not  indebted  ai 
alleged  in  the  said  count." 

As  to  the  issue  joined  on  the  second  count,  the  special  verdict  found, 
that,  on  the  21st  of  February,  1852,  the  <irder  of  the  said  Court  of 
Queen's  Bench  in  Ireland  in  the  said  second  count  mentioned  was  made 
in  the  terms  following,  that  is  to  say, — (setting  it  out,  ut  ante,  p.  226); 
^nd  that  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  the  costs  of 
the  said  motion,  pursuant  to  the  said  order,  were  duly  taxed  to  the  sum 
of  12/.  6«.  Id.  "But,  whether  or  not,"  &<?.,  &c,  (as  before,  mutatis 
mutandis.) 

.    As  to  the  issue  joined  on  the  third  count,  the  special  verdict  found 
that  the  defendants  were  not  indebted  as  alleged. 
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As  to  the  issue  joined  on  the  surrejoinder  to  the  rejoinder  to  the 
replication  to  the  second  plea  to  the  first  count,  the  special  verdutt 
found,  that,  after  the  coming  *into  operation  of  the  13  &  14  r*ono 
Vict.  c.  18,  intituled,  &c,  at  the  time  of  the  suing  out  of  the  *■ 
writ  of  summons  in  the  said  action  in  the  said  count  mentioned  in  the 
Court  of  Queen's  Bench  in  Ireland,  the  defendants,  and  thence  until 
the  recovery  of  the  said  judgment  in  the  said  first  count  mentioned, 
carried  on  business  in  London  as  such  life  assurance  company,  the  said 
Edward  Baylis  then  being  the  manager,  secretary,  and  actuary  of  the 
said  company  in  London  as  aforesaid,  and  also  carried  on  business  in 
Dublin  as  such  life  assurance  company,  by  the  said  James  Wilson  Ram- 
say, their  agent  in  Dublin  in  that  behalf,  the  said  James  Wilson  Ram- 
say being  employed  by  the  defendants  to  obtain  insurances  for  the  said 
company,  and   having  been  appointed  by  and  acting  under  the  said 
letter  hereinbefore  mentioned  to  have  been  written  to  him  on  the  12th 
of  February,  1850 ;  and  the  defendants  so  carried  on  business  until  the 
recovery  of  the  judgment  in  the  said  count  mentioned :  That,  on  the 
15th  of  January,  1852,  the  plaintiff  sued  out  of  the  said  Court  of 
Queen's  Bench  in  Ireland  the  writ  of  summons  in  the  said  action  in  the 
said  count  mentioned,  against  the  said  defendants,  which  writ  was  in 
the  words  and  figures  following,  that  is  to  say,  (setting  it  out) :  That, 
on  the  said  15th  of  January,  1852,  one  Bernard  Egan,  in  the  said  sur- 
rejoinder mentioned,  served  a  copy  of  the  said  writ  on  the  said  James 
Wilson  Ramsay,  in  Dublin  aforesaid,  by  delivering  to  him  such  copy, 
and  showed  him  the  said  writ,  and  told  him  the  intent,  nature,  and  pur- 
port thereof:  That,  on  the  said  15th  of  January,  1852,  the  said  Ber- 
nard Egan  duly  made  and  swore  in  the  said  Court  of  Queen's  Bench  in 
Ireland,  an  affidavit  in  the  said  action  in  the  said  count  mentioned, 
vhich  affidavit  was  duly  filed  in  the  said  court,  and  was  and  is  in  the 
words  and  figures  following,  that  is  to  say,  (setting  it  out) :  That,  on 
the  16th  of  January,  1852,  the  said  Court  of  Queen's  Bench  in  Ire- 
land, having  heard  the  said  ^affidavit  read  to  them,  did  there-  r*ooQ 
upon  duly  make  an  order  in  the  said  action,  which  order  was  and  *- 
is  in  the  words  and  figures  following,  that  is  to  say,  (setting  it  out) :  But 
that,  whether  or  not,  upon  the  whole  matter  aforesaid  by  the  jurors 
aforesaid  in  form  aforesaid  found,  the  said  surrejoinder  is  in  substance 
true,  the  jurors  aforesaid  are  altogether  ignorant ;  therefore  they  pray 
the  advice  of  the  Court  of  our  Lady  the  Queen  of  the  Bench  at  West* 
minster  aforesaid ;  and  if,  upon  the  whole  matter  aforesaid,  it  shall  seem 
to  the  court  that  the  said  surrejoinder  is  in  substance  true,  then  the 
jurors  aforesaid,  on  their  oath  aforesaid,  say  that  the  said  surrejoinder 
is  in  substance  true :  but  if,  on  the  whole  matter  aforesaid,  it  shall  seem 
to  the  said  court  that  the  said  surrejoinder  is  not  true  in  manner  and 
form  as  alleged,  then  the  said  jurors,  on  their  oath  aforesaid,  say  tha£ 
the  said  surrejoinder  is  not  true  in  substance  as  alloged. 


'229  SHEEHY  v.  LIFE  ASSURANCE  CC    E.  T.  1857. 

Shee,  Serjt.  (with  whom  was  Suddlestone\  for  the  plaintiff.(a) — The 
first  question  is,  whether  the  writ  of  summons  in  the  action  in  which 
the  judgment  mentioned  in  the  first  count  was  obtained  in  the  Irish 
court,  was  well  served,  by  leaving  a  copy  with  Ramsay,  the  company's 
Dublin  agent,  and  sending  another  copy  by  post  addressed  to  Baylis, 
*930l  *^e  manager>  secretary,  and  *  actuary  in  London :  and  this  ques- 
•*  tion  turns  mainly  upon  the  construction  which  is  to  be  put  upon 
the  9th  section  of  the  IS  &  14  Vict.  c.  18,  an  act  for  the  regulation  of 
process  and  practice  in  the  superior  courts  of  common  law  in  Ireland. 
Before  the  passing  of  that  act,  the  practice  of  the  Irish  courts  in  this 
•respect  was  regulated  by  the  48  G.  3,  c.  53,  the  8th  section  of  which 
provides,  "  that,  whenever  it  appears  to  the  court  out  of  which  the  pro- 
'cess  issues,  that  all  due  diligence  has  been  used  to  have  the  process  of 
the  court  personally  served,  yet  that,  under  the  special  circumstances 
of  the  case,  appearing  to  the  court  by  the  affidavit  of  the  plaintiff  or 
his  attorney,  or  the  attorney  employed  for  the  purpose  of  having  the 
process  personally  served,  that  it  was  impossible  to  procure  personal 
service,  that  then  and  in  such  case  it  shall  and  may  be  lawful  for  the 
court  out  of  which  the  process  issues  to  substitute  such  other  kind  of 
service  as  to  them  shall  seem  fit."     Under  that  statute,  the  practice  had 
been,  to  allow  service  upon  an  agent,  in  the  case  of  companies  carrying 
on  their  principal  business  out  of  the  jurisdiction,  but  having  an  office 
;  or  an  agent  within  the  jurisdiction.     In  Sadler  v.  Smithwick,  1  Crawf. 
,&  Dix,  397,  Pennefather,  B.,  upon  an  application  for  substituted  ser- 
vice of  a  capias  ad  respondendum  on  an  individual  who  had  recently 
•  gone  to  America  for  the  purpose  of  avoiding  his  creditors,  said :  «  The 
jurisdiction  of  this  court  (the  Court  of  Exchequer)  extends  only  to 
.persons  living  in  Ireland.    Where  persons  reside  within  the  jurisdiction, 
we  are  enabled  to  substitute  service  when  they  conceal  themselves  or 
keep  out  of  the  way  to  avoid  being  served.     In  the  case  of  insurance 
•companies  having  offices  in  this  country,  we  have  allowed  service  to  be 
substituted,  considering  the  office  where  the  insurances  were  effected  to 
be  the  residence  of  the  defendants,  and  they  to  be  within  the  jurisdic- 
tion.    The   Court  of   Common    Pleas   thought   that   this   court   had 

*9311  *£one  t0°  ^ar  *n  *De  cases  °f  actions  brought  against  insurance 

J  companies  having  offices  here :  but,  with  great  deference  for  their 

opinion,  I  think  we  were  right.     But  we  cannot  go  any  further."     The 

-subject  came  again  under  discussion  in  two  subsequent  cases, — Malony 

v.  Tullock,  1  Jones  (Irish  Exch.)  114,  and  Phelan  v.  Johnson,  7  Irish 

(n)  The  points  marked  for  argument  on  the  part  of  (he  plaintiff,  were, — 

"  1.  Judgment  valid  at  common  law  by  reason  of  service  of  process  on  the  defendants  at  tbelf 
f>fice  by  post,  which  was  only  irregular  at  common  law. 

M2.  Judgment  valid  by  statute,  because  of  service  on  'an  agent'  of  the  defendants  in  Dublio; 
whether  he  was  so  within  the  strict  meaning  of  the  statute,  was  to  be,  and  has  been,  decided  sf 
'the  courts  in  Ireland,  on  affidavits  on  both  sides. 

**  Z.  And,  at  the  utmost,  there  was  only  ma  irregularity,  which  cannot  vitiate  the  Judgment* 
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Law  Rep.   527.     In  Malony  v.  Tullock,  upon   a  motion  to  make 
absolute  a  conditional  order  to  substitute  service  of  a  capias  ad  respond* 
endum  upon  the  agent  with  whom  an  insurance  had  been  negotiated, 
and  upon  the  law  agent  of  the  company,  both  of  whom  were  resident  ia 
Ireland,  the  same  learned  judge  said :  "  If  this  was  res  integra,  I  should 
not  decide  it,  sitting  alone :  but  this  court,  after  full  consideration  of  all 
the  cases,  came  to  a  very  clear  opinion  that  such  an  application  as  the 
present  ought  to  be  granted,  and  that  the  holding  open  an  office  in  this 
country  by  an  insurance  company,  where  in  point  of  fact  the  contract 
is  made,  though  the  instrument  may  be  fully  completed  in  London,  is 
an  undertaking  on  the  part  of  the  company  that  their  office  is  to  be 
considered  their  residence,  not  only  for  the  purpose  of  receiving  the 
premiums,  but  also  of  enforcing  the  contract.     On  these  grounds,  the 
court  substituted  the  service,  considering  that  the  company  had  adopted 
this  country,  not  only  as  the  place  for  entering  into  the  contract,  but. 
also  for  the  purposes  of  trial.     We  remain  of  that  opinion ;  and  there-; 
fore  I  have  no  hesitation  in  following  the  practice  of  the  court,  and, 
substituting  the  service  in  the  present  instance."     In  Phelan  t>.  John- 
son, the  subject  is  very  fully  gone  into  by  Chief  Baron  Brady,  who  says :. 
"The  acts  relating  to  the  service  of  mesne  process  in  England  are,  the, 
12  6.  1,  c.  29,  and  the  5  G.  2,  c.  27.     No  powers  are  given  by  those 
statutes  to  substitute  the  service  of  process ;  in  other  respects  they  are 
analogous  to  the  43  G.  3,  c.  53,  but  the  first  of  them  contains  very 
remarkable  words.     *It  provides,  that,  in  all  cases  where  the  r*2qo 
cai^e  of  action  shall  not  amount  to  the  sum  of  101.  Or  upwards,  *■ 
tod  the  plaintiff  shall  proceed  by  way  of  process  against  the  person,  he 
shall  not  arrest  the  defendant,  but  shall  serve  him  personally,  within 
tne  jurisdiction  of  the  court,  with  a  copy  of  the  process.     So  that,  in 
that  act,  there  is  no  power  to  substitute  service ;  and  it  is  expressly 
required  that  the  service  be  made  within  the  jurisdiction.     That  being 
the  condition  of  the  law  in  England,  the  43  G.  3,  c.  53,  is  now  to  be 
considered.     It  is  analogous  to  the  12  G.  1,  and  the  5  G.  2,  so  far  as 
those  acts  prohibit  arrest  for  sums  under  a  specified  amount,  and  in  the 
j&ode  of  enforcing  appearances.     The  3d  section  of  the  43  G.  3,  c.  53, 
i*  that  which  corresponds  with  the  2d  section  of  the  12  G.  1,  c.  29 ;  but 
rt  omits  those  remarkable  words,  * within  the  jurisdiction  of  the  court.' 
And  that  appears  to  have  been  done  studiously.     It  is  an  omission 
deserving  of  great  observation,  and  calculated  to  raise  serious  questions 
w  to  what  were  the  purposes  of  the  legislature  in  passing  the  48  G.  3. 
Consequent  on  that  omission,  there  is  in  the  43  G.  8,  a  special  provision 
™A  exists  in  none  of  the  English  acts,  viz.  the  8th  section,  which 
authorizes  the  court  to  substitute  service  of  the  process.     I  apprehend, 
ttot,  for  the  last  forty  years, — I  may  say,  from  the  passing  of  that  act, 
■"•there  has  been  a  current  of  decision,  in  this  court  (Exchequer)  at 
****t>  nhich  I  conceive  has  put  this  construction  upon  this  act  of 
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parliament,  that  it  warrants  the  substitution  of  service  upon  a  party  not 
bodily  present  in  this  country.  In  cases  of  actions  upon  policies  of 
insurance,  service  of  process  has  been  from  time  to  time  substituted 
upon  persons  acting  as  agents  of  the  insurance  company  and  making 
this  contract  for  them ;  and  that  course  of  practice,  hitherto  undisturbed 
by  any  authority  or  legal  proceeding,  has  continued ;  establishing  the 
♦OftTl  e3"8tence  °f  a  Pow«r  in  the  court  to  act  in  substituting  *servic© 
;  -  J  of  process  upon  persons  not  bodily  present  within  the  jurisdiction. 
80  that  it  occurs  to  me,  that,  taking  the  course  and  practice  of  this 
6onrt  ad  one  so  long  established,  it  really  comes  to  no  more  than  a 
question  of  discretion  how  far  the  court  will  exercise  the  power  given  to 
it  by  the  act ;  and  I  think  it  has  not  unwisely  considered  that  it  had 
this  power,  having  regard  to  the  omission  of  those  remarkable  words  in 
the  43  Gr.  3,  and  the  introduction  of  the  clause  authorizing  the 
substitution  of  service  into  it."  Such  was  the  state  of  the  law  when 
the  statute  13  &  14  Vict.  c.  18  passed.  The  1st  section  of  that  act 
enacts  that  the  process  for  commencement  of  personal  actions  shaH  be 
according  to  a  given  form,  and  be  called  a  writ  of  summons.  Section 
2  enacts  that  such  writ  shall  be  served  personally  within  the  jurisdiction 
of  the  court.  Section  7  enacts,  that,  in  default  of  appearance  by  the 
defendant  on  personal  service,  the  plaintiff  may  enter  an  appearance 
for  him.  The  8th  section  enacts  "  that  every  such  writ  of  summons 
issued  against  a  corporation  aggregate  may  be  served  personally  upon 
the  mayor  or  other  head  officer,  or  on  the  town  clerk,  clerk,  treasurer, 
or  secretary  of  such  corporation ;  and  every  such  writ  issued  against  the 
inhabitants  of  a  barony,  half-barony,  or  other  like  district,  may  be 
Served  personally  on  the  acting  high  constable  thereof,  or  any  one  of 
the  acting  high  constables  thereof;  and  every  such  writ  issued  against 
the  inhabitants  of  any  county  or  any  city  or  town,  or  the  inhabitants 
of  any  franchise,  liberty,  city,  town,  or  place,  not  being  part  of  a  barony 
or  other  like  district,  may  be  served  personally  on  some  peace-officer  of 
other  known  and  responsible  officer  thereof;  and  every  such  writ  issued 
against  any  other  incorporated  body  having  a  known  and  responsible 
officer  or  agent,  may  be  served  personally  on  such  agent ;  and,  if  any 
such  defendants  shall  not  appear  according  to  the  exigency  of  such 

*9<U1  wr^  **n  ^uc  **me  a^ter  8ucn  serv^ce  thereof  as  herein  authorized, 
J  in  such  case,  upon  affidavit  made  as  hereinbefore  provided  of  such 
personal  service  of  such  writ,  and  of  the  publication  of  the  notice  here* 
inafter  provided,  it  shall  and  may  be  lawful  for  the  plaintiff  to  enter  an 
appearance  for  such  defendants,  and  V>  proceed  thereon  as  if  such 
defendants  had  entered  their  appearance,  any  law  or  usage  to  tne 
contrary  notwithstanding :  provided  always,  that,  in  all  such  cases,  a 
sufficient  notice  of  the  issuing  of  the  writ  shall  be  given  in  the  Dublin 
Gazette,  and  in  one  of  the  local  newspapers  of  the  county,  city,  or 
district  in  which  the  defendant  or  defendants,  or  the  officer  or  agent  ty 
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be  served,  shall  reside ;  the  days  for  appearance  to  ran  in  such  case* 

from  the  day  of  the  publication  of  such  notice  in  Gazette  or  newspaper, 

whichever  shall  be  the  latest."     And  the  9th  section  enacts,  "  that,  in 

ease  it  shall  be  made  appear  by  affidavit  to  the  satisfaction  of  the  court 

in  which  the  appearance  to  the  process  should  be  made,  or,  in  vacation, 

of  any  judge  of  either  of  the  said  courts,  that  any  defendant  has  not. 

been  personally  served  with  any  writ  of  summons,  and  has  not  according 

to  the  exigency  thereof  appeared  to  the  action,  and  that  due  and. 

proper  means  were  used  to  serve  such  writ,  or  that  such  defendant. 

ruUes  out  of  the  jurisdiction  of  the  courts  and  can  be  properly  served 

through  or  upon  any  agent  or  representative  or  any  manager  of  the  real 

or  personal  estate  of  such  defendant  within  such  jurisdiction,  or  has 

removed  to  avoid  service,  or  on  any  other  good  and  sufficient  grounds,  it 

shall  be  lawful  for  such  court  or  judge  to  authorize  such  substitution  of 

service,  through  the  post  office,  or  in  such   manner,  and  with  such 

extension  of  Jime  for  service  and  appearance,  as  to  them  or  him  shall 

seem  fit ;  and,  upon  due  proof  of  such  substituted  service,  by  affidavit,  it 

shall  and  may  be  lawful   for  the  plaintiff,  in  default  of  appearance 

*by  such  defendant  in  due  time,  to  enter  an  appearance  for  such  r^or 

defendant,  and  to  proceed  thereon  as  if  such  defendant  had  *- 

entered  his,  her,  or  their  appearance,  any  usage  or  law  to  the  contrary 

notwithstanding."     The  8th  section  clearly  contemplates  a  mode  of. 

service  in  which   the  authority  or  intervention  of  the  court  is   not 

required.     The  special  verdict  finds  that  such  service  was  effected ;  but 

no  notice  was   given  in  the  Gazette  or  newspaper.     Recourse  must, 

therefore,  be  had  to  the  9th  section,  under  the  provisions  of  which  the 

order  of  the  Court  of  Queen's   Bench  in  Ireland  was  made.     The 

question  is,  whether  the  service  of  the  writ  of  summons  under  that  order 

*w  not  a  good  service;  and  the  first  point  will  be  whether  the  word 

u  defendant"  in  the  early  part  of  that  section  includes  an  incorporated 

company,  as  it  clearly  does  in  s.  8.     Now  the  interpretation  clause,  s. 

51,  provides  that  the  words  "party  and  person"  shall  extend  to  and 

include  any  corporation  or  other  public  body;   and  that  any  words 

importing  the  singular  number  or  the  masculine  gender  only,  shall  be 

understood  to  include  several  matters  as  well  as  one  matter,  and  several 

ptrMons  as  well  as  one  person,  and  females  as  well  as  males,  and  bodies 

corporate  as  well  as  individuals,  unless  it  be  otherwise  provided,  or 

there  be  something  in  the   subject  or  context  repugnant  to  such 

construction.     [Crowder,  J. — The  9th  section  would  seem  to  be  a 

substitution  of  such  service  as  could   be  made   personally.]     In  the 

former  report  of  this  case,  13  C.  B.  800,  Maule,  J.,  says:  "  Personal 

service  may  comprehend  a  service  which  the  8th  section  of  the  43  G. 

5,  c.  53,  calls  substituted  service,  viz.  a  service  on  the  agent  or  officer 

of  the  corporation."     [Cockbdrn,  C.  J. — The  9th  section  certainly  is 

t<7  curiously  worded.    If  it  is  to  be  limited  to  the  case  of  *  party, 
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living  out  of  the  jurisdiction,  why  make  it  a  condition  to  the  substituted 
*9<tfi1  sery*ce  by  the  post  that  there  should  be  an  *agent  who  can 

-*  properly  be  served  within  the  jurisdiction  ?  What  authority  has 
the  Court  of  Queen's  Bench  in  Ireland  to  direct  a  service  upon  an 
agent  in  London?]  Such  authority  is  probably  conferred  by  the  8th 
section  of  the  43  6.  .3,  c.  53,  the  words  of  which  are  very  large,  and 
which  is  not  repealed.  [Cresswell,  J. — When  the  case  was  before 
the  court  on  the  former  occasion,  my  Brother  Maule  suggested  that  this 
amounted  to  mere  irregularity  at  the  most.  The  special  verdict  does 
not  find  whether  the  defendants  knew  of  the  issuing  of  the  writ  of 
summons  or  not.]  It  is  found  that  they  moved  to  set  aside  the 
appearance  entered  under  it.  [Cresswell,  J. — It  may  have  come  to 
their  knowledge  after  the  judgment  was  signed.  There  are  numerous 
cases  to  show  that  a  foreign  judgment  will  not  be  enforced  in  our  courts, 
where  the  party  has  not  been  served  with  process, — proceeding  upon 
the  notion  that  it  is  contrary  to  natural  justice  that  a  man  should  be 
condemned  without  having  had  an  opportunity  of  being  heard.]  It  is 
difficult  to  conceive  that  there  could  be  anything  contrary  to  natural 
justice  in  a  judgment  founded  upon  a  service  such  as  that  shown  to 
have  been  made  upon  Ramsay.  If  there  were  any  irregularity  in  the 
course  pursued  in  the  Irish  court,  that  is  not  a  matter  which  this  court 
can  inquire  into. 

Then,  as  to  the  second  count,  which  seeks  to  recover  the  costs 
awarded  to  the  plaintiff  on  the  dismissal  of  the  motion  to  set  aside  the 
proceedings  in  the  Court  of  Queen's  Bench, — it  will  be  said  that  do 
action  lies  for  those  costs,  the  order  being  interlocutory.  It  is  true, 
that,  in  general,  an  action  will  not  lie  in  our  courts  to  enforce  a  decree 
Or  order  of  a  foreign  court  which  is  not  in  its  nature  final :  Patrick  v. 
Sneddon,  2  Ellis  &  B.  14  (£.  C.  L.  R.  vol.  75) :  neither  will  an  action 
lie  upon  an  interlocutory  order  of  one  of  our  own  courts,  because  there 
is  a  more  appropriate  mode  of  enforcing  it,  viz.  by  attachment,  or  by 
•2371  *execut*on*     But,  in  Russell  v.  Smyth,  9  M.  &  W.  810,  f  it  was 

-*  held  that  an  action  of  assumpsit  or  debt  might  be  maintained 
against  a  defendant  resident  in  this  country,  for  costs  awarded  against 
him,  after  appearance,  by  a  decreet  of  the  Court  of  Session  in  Scotland 
in  a  suit  for  a  divorce.  Lord  Abinger  there  says :  "  The  action  may  be 
sustained  on  the  ground  of  morality  and  justice.  The  maxim  of  the 
English  law,  is,  to  amplify  its  remedies,  and,  without  usurping  jurisdic- 
tion, to  apply  its  rules  to  the  advancement  of  substantial  justice. 
Foreign  judgments  are  enforced  in  these  courts,  because  the  parties 
liable  are  bound  in  duty  to  satisfy  them.  The  principles  relating  to 
this  subject  are  well  laid  down  by  Lord  Mansfield  in  his  judgment  in 
Robinson  v.  Bland,  2  Burr.  1077.  Mr.  Watson  urges  that  no  actio* 
for  costs  has  ever  been  brought  on  a  foreign  judgment.  I  cannot  quite 
absent  to  that;  but,  supposing* it  were  so,  I  must  own  X  should  be 
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disposed  to  set  an  example  of  such  an  action.  Suppose  litigation 
arises  in  France  relating  to  real  property,  and  costs  are  given  against  a 
party  who  comes  to  this  country :  if  the  English  law  gives  no  remedy, 
the  debt  would  be  lost.  In  such  a  case,  I  should  be  disposed  to  say 
that  an  action  for  those  costs  may  be  maintained  in  this  country." 

BovUlj  Q.  C.  (with  whom  was  Byles,  Serjt.),  coptrii.(a)* — The  i-*qqo 
43  G.  3,  c.  53,  has  no  bearing  upon  this  case.     The  13  &  14  '■ 
Vict.  c.  18,  relates  to  a  new  sort  of  process,  and  an  entirely  new  mode 
of  procedure :  and,  where  it  was  intended  to  save  the  provisions  of 
former  acts,  it  is  done  by  express  enactment  as  in  8.  4.     The  former 
statute  is  therefore  virtually  repealed,  and  is  altogether  inapplicable. 
All  the  provisions  of  the  recent  act  contemplate  personal  service  of  the 
process, — as  in  s.  2,  which  provides  that  the  writ  "may  be  served  per- 
sonally in  any  place  in  which  the  defendant  or  defendants  may  be 
found,  within  the  jurisdiction  of  the  court"  and  s.  7,  which  enables  the 
plaintiff  to  enter  an  appearance  for  the  defendant  in  default  of  appear- 
ance on   personal  service.     Then   comes  section  8,  which  provides, 
amongst  other  things,  for  the  service  of  process  upon  incorporated 
bodies  "having  a  known  or  responsible  officer  or  agent/'  by  personal 
service  on  such  officer  or  agent,  and  notice  in  the  Dublin  Gazette  and 
in  a  local  newspaper.     The  9th  section  applies  to  cases  where  the 
defendant  cannot  be  personally  served  under  s.  7,  but  may  be  properly 
served  through  or  upon  some  agent  or  representative  within  the  juris- 
diction.    It  has  no  application  at  all  to  section  8 :  if  it  had  applied  to 
section  8,  it  would  have  altogether  repealed  it.     The  8th  section  pre- 
cisely applies  to  this  case,  assuming  Ramsay  to  have  been  the  agent  of 
the  company,  which  is  sufficiently  found  by  the  special  verdict.     There 
is  an  incorporated  company,  and  there  is  an  agent  residing  within  the 
jurisdiction  through  whom  the  service  can  be  properly  effected,  and  he 
has  been  personally  served.     The  statute  (s.  8)  requires  notice  in  the 
Dublin  Gazette  and  in  a  local  newspaper.    This  the  special  verdict  finds 
has  not  been  given.     The  9th  section  contemplates  a  case  where  there 
can  be  personal  service  on  the  defendant,  and  not  to  a  case  where  some- 
body else  is  to  be  served  for  him :  it  contemplates  the  case  of  a  natural 
person  who  may  be  served,  and  *who  may  reside.     [Crowder,  r+ctoq 
J. — Suppose  there  had  been  no  agent  in  Dublin  ?]     Still,  it  is  L 
Bubmitted,  the  section  would  not  apply :  if  there  be  no  agent  within 
the  jurisdiction,  there  can   be  no  reason  why  a  foreign*  corporation 
should  be  sued  there.     This  subject  is  very  elaborately  discussed  in 

(a)  The  point*  of  law  Intended  to  be  argued  by  the  defendant*,  are,  "  that  the  ranvjoindt? 
neither  traverses  nor  eonfeesee  and  avoids  the  rejoinder ;  that,  the  defendants  being  a  corpora- 
tion aggregate,  the  writ  of  summons  could  not  properly  hare  been  served  on  an  agent  until  the 
8th  section  of  the  statute  requiring  the  service  to  be  en  the  mayor  or  other  head  officer,  towo* 
dark,  elerk,  treasurer,  or  secretary ;  or  at  leaet  it  should  bare  been  alleged  that  the  agent  was  a 
town  and  responsible  agent  of  the  defendants,  or  an  agent  of  their  real  and  personal  estate,  or 
la  agent  within  the  true  intent  and  meaning  of  the  statute." 
H.  S.,  VOL.  II. — 12 
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Story's  Conflict  of  Laws.  In  §  589,  that  learned  jurist  thus  lays  dowa 
the  general  rule : — -u  Considered  in  an  international  point  of  view,  juris- 
diction, to  be  rightfully  exercised,  must  be  founded  either  upon  die 
porson  being  within  the  territory,  or  upon  the  thing  being  within  the 
territory ;  for,  otherwise,  there  can  be  no  sovereignty  exerted,  upon  the 
known  maxim,  Extra  tentorium  jus  dicenti  impnne  non  paretur :  Dig. 
Lib.  2,  tit.  1,  1.  20.  Boullenois  (1  Boullenois,  Pr.  Gen.  1,  2,  pp.  2,  3), 
puts  this  rule  among  his  general  principles.  The  laws  of  a  sovereign 
rightfully  extend  over  persons  who  are  domiciled  within  his  territory, 
and  over  their  property  which  is  there  situate.  Vattel  (B.  2,  Ch.  8,  J 
84),  lays  down  the  true  doctrine  in  clear  terms.  <  The  sovereignty  (says 
he),  united  to  domain,  establishes  the  jurisdiction  of  the  nation  in  its 
territories  or  the  country  which  belongs  to  it.  It  is  its  province,  or  that 
of  its  sovereign,  to  exercise  justice  in  all  places  under  its  jurisdiction, 
to  take  cognisance  of  the  crimes  committed,  and  the  differences  that 
arise  in  the  country.'  On  the  other  hand,  no  sovereignty  can  extend 
its  process  beyond  its  own  territorial  limits,  to  subject  either  persons  or 
property  to  its  judicial  decisions,  Every  exertion  of  authority  of  this 
sort  beyond  this  limit  is  a  mere  nullity,  and  incapable  of  binding  suoh 
persons  or  property  in  any  other  tribunals:"  Picquet  v.  Swan,  5  Mason 
(American),  35,  42 ;  Russell  v.  Smyth,  9  M.  &  W.  810. f  Further,  in 
§  556,  he  says :  "  Having  stated  these  general  principles  in  relation  to 
jurisdiction  (the  result  of  which  is,  that  no  nation  can  rightfully  claim 
to  exercise  it,  except  as  to  persons  and  property  within  its  own 
*9401  domains),  we  are  *next  led  to  the  consideration  of  the  question 
■■  in  what  manner  suits  arising  from  foreign  causes  are  to  be  insti- 
tuted and  proceedings  to  be  had  till  the  final  judgment.  Are  they  to 
be  according  to  the  law  of  the  place  where  the  parties  or  either  of  them 
live  ?  Or,  are  they  to  be  according  to  the  modes  of  proceeding  and 
forms  of  suit  prescribed  by  the  laws  of  the  place  where  the  suits  are 
brought  ?  Fortunately,  here  there  is  scarcely  any  ground  left  open  for 
controversy  either  at  the  common  law,  or  in  the  opinions  of  foreign 
jurists,  or  in  the  actual  practice  of  nations.  It  is  universally  admitted 
and  established  that  the  forms  of  remedies,  and  the  modes  of  proceed- 
ing, and  the  execution  of  judgments,  are  to  be  regulated  solely  and 
exclusively  by  the  laws  of  the  place  where  the  action  is  instituted,  or, 
as  the  civilians  uniformly  express  it,  according  to  the  lex  fori."(<*) 
Again,  in  §  557,  the  learned  commentator  says :  "  The  reasons  for  this 
dpctrine  are  so  obvious  that  they  scarcely  require  any  illustration.  The 
business  of  the  administration  of  justice  bj  any  nation,  is,  in  a  peculiar 
*nd  emphatic  sense,  a  part  of  its  public  right  and  duty.  Each  nation 
is  at  liberty  to  adopt  such  forms  and  such  a  course  of  proceeding  afl 
fast  comport  with  its  convenience  and  interests,  and  the  interests  of  its 

(a)  Citing  1  Barge  Co  mm.  24,  Ferguson  «.  Fjffo,  8  CUrk  A  F.  121,  General  Steam  Narif* 
Hon  Companj  t.  Gailloa,  11  M.  A  W.  877. f 
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own  subjects,  for  whom  its  laws  are  particularly  designed.     The  differ- 
ent kinde  of  remedies,  and  the  modes  of  proceeding  best  adapted  to; 
enforce  rights  and  guard  against  wrongs  in  any  nation,  must  materially 
depend  npon  the  structure  of  its  own  jurisprudence.     What  would  be 
well  adapted  to  the  jurisprudence,  either  customary  or  positive,  of  ono 
nation,  for  rights  which  it  recognised,  or  for  duties  which  it  enforced,, 
or  for  wrongs  which  it  redressed,  might  be  *wholly  unfit  for  that  r+9^1 
of  another  nation,  either  as  having  gross  defects,  or  steering  *■ 
▼ide  of  the  appropriate  remedial  justice.     A  nation  acknowledging  the 
existence  of  peculiar  rights  and  privileges,  either  personal   or  real, 
such  as  seignorial  rights,  or  trusts  in  the  realty,  would  naturally  intro- 
duce correspondent  remedies.     While   other  nations,  in  which   such 
rights  and  privileges  and  trusts  did  not  exist,  might  well  dispense  with 
die  formalities  which  they  might  require.     The  jurisprudence  of  one 
nation  may  be  very  refined  and  artificial,  with  a  multitude  of  intricate 
and  perplexed  proceedings :  that  of  another  may  be  rude,  uninformed, 
and  harsh,  consisting  of  an  undigested  mass  of  usages.     It  would  be 
absolutely  impracticable  to  apply  the  process  and  modes  of  proceeding, 
of  the  one  nation  to  the  other.     Besides,  there  would  be  an  utter  con- 
fusion in  all  judicial  proceedings,  by  attempting  to  engraft  upon  the 
remedies  of  one  country  those  of  all  other  countries  whose  subjects 
should  be  parties  or  be  interested  therein.     No  tribunal  on  earth,  how- 
ever learned,  could  hope  by  any  degree  of  diligence  to  master  the  laws 
and  processes  and  remedies  of  all  other  nations,  and  the  qualifications 
and  limitations   properly  belonging  thereto.     A  whole   life  might  be 
passed  in  obtaining  little  more  than  a  few  unconnected  elements ;  and 
litigation  would  thus  become  unnecessarily  complicated,  if  not  abso- 
lutely interminable.     All   that  any  nation   can,  therefore,  be  justly 
required  to  do,  is,  to  open  its  own  tribunals  to  foreigners  in  the  same, 
manner  and  to  the  same  extent  as  they  are  open  to  its  own  subjects ; 
and  to  give  them  the  same  redress  as  to  rights  and  wrongs  which  it 
deems  fit  to  acknowledge  in  its  own  municipal  code  for  natives  and  resi- 
dents."   [Cockbubn,  C.   J.— Suppose  a  writ  issued   here  against  a 
person  resident  in  Ireland,  and  service  was  effected  upon  an  agent,— 
would  a  judgment  obtained  thereon  be  valid  ?]     Clearly  not.     [Cress- 
Wbll,  J. — The  usual  ground  for  ^declining  to  give  effect  to  a  r^AO 
foreign  judgment  obtained  against  a  party  in  his  absence,  is,  that  *• 
it  is  contrary  to  natural  justice.     What  is  there  contrary  to  natural 
justice  in  saying  that  a  party  shall  be  bound  by  the  judgment,  where 
he  has  had  notice  of  the  proceeding,  and   might   have  appeared?. 
Cockburk,  C.  J. — What  say  you  to  the  19th  section  of  the  Common 
Law  Procedure  Act,  1852  ?(a)]     The  judgment  might  fix  the  party  and. 

(a) M  In  any  action  against  a  person  redding  out  of  the  jurisdiction  of  the  said  courts  (the  three 
ssperior  courts),  and  not  being  a  British  subject,  the  like  proceedings  may  be  taken  as  against* 
•abject  resident  oat  of  the  jurisdiction  [s.  18],  save  that,  in  lieu  of  the  form  of  writ  oi 
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his  property  within  the  jurisdiction ;  but  out  of  the  country  it  would  be 
unavailing.  Story  emphatically  says  (§  539),  "No  sovereignty  can 
extend  its  process  beyond  its  Own  territorial  limits,,  to  subject  either 
persons  or  property  to  its  judicial  decisions."  [Cresswell,  J. — The 
question  is,  what  effect  a  foreign  court  will  give  to  a  judgment  so 
obtained.]  In  Jeffreys  v.  Boosey,  4  House  of  Lords  Cases,  815,  926, 
Parke,  B.,  says :  "  It  is  clear  that  the  legislature  has  no  power  over 
any  persons  except  its  own  subjects,  that  is,  persons  natural  born  sub- 
jects or  resident,  or  whilst  they  are  within  the  limits  of  the  kingdom. 
The  legislature  can  impose  no  duties  except  on  them  ;  and  when  legis- 
lating for  the  benefit  of  persons,  must  prima*  facie  be  considered  to 
mean  the  benefit  of  those  who  owe  obedience  to  our  laws,  and  whose 
interests  the  legislature  is  under  a  correlative  obligation  to  protect." 
And  Lord  St.  Leonard's  says, — p.  980:  "It  is  quite  clear  as  an 
abstract  proposition,  that  an  act  of  parliament  of  this  country 
having  within  its  view  a  municipal  operation,  having,  as  in  this  par* 
ticular  case,  a  territorial  operation,  and  being  therefore  limited  to  the 
kingdom,  cannot  be  considered  to  provide  for  foreigners,  except  as  both 
*rtjo-i  ^statute  and  common  law  do  provide  for  foreigners  when  they 
■■  become  resident  here,  and  owe  at  least  a  temporary  allegiance  to 
the  sovereign,  and  thereby  acquire  rights  just  as  other  persons  do ;  not 
because  they  are  foreigners,  but  because,  being  here,  they  are  here 
entitled,  in  so  far  as  they  do  not  break  in  upon  certain  rules,  to  the 
general  benefit  of  the  law  for  the  protection  of  their  property,  in  the 
same  way  as  if  they  were  natural  born  subjects."  That  is  the  general 
principle  which  will  be  found  to  pervade  all  the  cases  on  the  subject 
Thus,  in  The  Dundalk  Railway  Company  v.  Tapster,  1  Q.  B.  667, 1 
Gale  &  D.  657,  a  public  local  act,  1  Vict.  c.  xcvi.,  for  making  a  railway 
in  Ireland,  provided  that,  if  any  proprietor  of  shares  should  refuse  to 
pay  a  call,  it  should  be  lawful  for  the  company  to  sue  for  it  in  any  of 
the  Queen's  courts  of  record  in  Dublin,  and  gave  a  general  form  of 
declaration :  and  it  was  held,  that,  the  debt  and  the  remedy  being  ere* 
ated  by  the  statute,  the  company  were  bound  to  pursue  the  remedy 
pointed  out  by  it,  and  could  not  bring  an  action  for  a  call,  and  declare 
In  the  general  form,  in  an  English  court.  [Cockburn,  C.  J. — The 
Court  of  Queen's  Bench  in  Ireland  clearly  had  jurisdiction  over  the 
subject-matter,  inasmuch  as  the  company  carried  on  business  by  means 
of  an  agent  in  Dublin.     Your  argument  is,  that  there  is  an  irregularity, 

gammons  in  the  schedule  A.  to  this  not  annexed,  marked  No.  1,  the  plaintiff  shall  tone  a  writ  of 
gammons  according  to  the  form  contained  in  the  said  schedule  A.  marked  No.  3,  and  shall  ii 
manner  aforesaid  serve  a  notice  of  such  last-mentioned  writ  npon  the  defendant  therein  neo* 
tioned,  which  notioe  shall  be  in  the  form  contained  in  the  said  sohedule  also  marked  No.  3;  sad 
rath  service  shall  be  of  the  same  force  and  effect  as  the  service  of  the  writ  of  rammooa  in  at* 
action  against  a  British  subject  resident  abroad,  and,  by  leave  of  the  court  or  a  judge,  apoe 
their  or  bis  being  satisfied  by  affidavit  at  aforesaid,  the  like  proeeedirgi  maj  be  had  aid  takes 


on.¥ 
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or  an  illegality,  in  the  process  by  which  the  defendants  '"were  r+9JA 
brought  before  the  court.  Is  not  that  procedure  ?]  It  is  sub-  *■ 
mitted  that  the  Irish  court  had  no  jurisdiction  oyer  an  English  corpora- 
tion. [Cresswbll,  J. — The  cases  cited  show  that  the  Irish'courts  hare 
long  assumed  to  have  jurisdiction  under  such  circumstances.]  It  may 
be  to  the  extent  of  any  property  the  corporation  may  have  in  Ireland : 
otherwise  they  clearly  could  have  no  jurisdiction  except  such  as  is  con- 
ferred by  the  13  &  14  Vict.  c.  18.  [Cockbtjrn,  C.  J. — That  statute 
does  not  affect  to  confer  jurisdiction.  It  only  provides  for  substitution 
of  service  of  process.  It  applies  to  the  procedure  only.  Suppose  an 
incorporated  company  carrying  on  business  in  London  and  in  Dublin, 
contract  a  debt  in  Dublin,  where  they  are  represented  only  by  an 
agent, — would  they  not  clearly  be  within  the  jurisdiction  of  the  Irish 
courts,  though,  but  for  some  statutory  provision,  beyond  the  immediate 
reach  of  the  process  of  the  court?  The  object  of  the  act  was,  to  sub- 
stitute some  other  service  than  that  which  the  law  ordinarily  provides. 
How  can  we  deal  with  the  question  whether  the  service  of  the  process 
has  been  in  accordance  with  the  course  and  practice  of  the  Irish  court?] 
It  is  submitted  that  the  Irish  court  has  no  jurisdiction  over  non-resident 
strangers,  except  that  which  is  given  them  by  the  statute.  In  the  case 
of  corporate  bodies,  the  jurisdiction  clearly  is  given  by  the  8th  section. 
The  9th  section  applies  to  natural  persons  only,  and  not  to  corpora- 
tions: and  no  aid  can  be  derived  from  the  interpretation  clause. 
Besides,  there  is  no  finding  that  the  copy  of  the  writ  of  summons,  and 
of  the  order  of  the  court,  were  sent  to  the  London  agent :  the  person 
to  whom  they  were  sent  might  or  might  not  be  the  agent  of  the  com- 
pany. [Crksswell,  J. — The  special  verdict  may  be  amended  in  that 
respect,  if  necessary.]  Then,  the  order  was,  for  service  of  a  copy  of 
the  writ  of  summons.  That  which  was  sent  was  not  a  "  copy ;"  the 
word  "Life"  being  omitted  in  the  description  of  the  *company ;  r^o^r 
and  in  this  respect,  the  affidavit  and  the  order  follow  the  sup-  L 
posed  copy  of  the  writ.  Now,  inasmuch  as  a  corporate  body  exists  only 
in  name,  the  name  is  of  the  essence  of  the  corporation.  And  this  is  a 
defect  which  cannot  be  remedied  by  amendment. 

As  to  the  second  count, — Patrick  v.  Shedden,  2  Ellis  &  B.  14  (E.  C. 
L.  R.  vol.  75),  is  an  authority  to  show  that  an  action  will  not  lie  upon 
an  order  for  interlocutory  costs.  In  Russell  v.  Smyth,  9  M.  &  W. 
810, f  the  decree  was  final :  it  was  in  effect  a  judgment.  But  the  mere 
order  of  another  court  for  the  payment  of  costs,  is  not  a  good  ground 
of  action :  Fry  v.  Malcolm,  4  Taunt.  705.  So,  in  Hookpayton  v.  Bus- 
sell,  10  Exch.  24,f  it  was  held  that  no  action  will  lie  upon  an  under- 
taking contained  in  a  judge's  order,  though  the  order  be  made  by  con* 
sent,  and  the  undertaking  be  founded  upon  a  good  corsideration.  Pol* 
lock,  C.  B.,  there  says :  "  The  proper  remedy  for  disobedience  of  the 
order,  is,  by  attachment*    We  ought  to  guard  against  attempts  to 
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create  new  causes  of  action,  and  new  modes  of  multiplying  costs/  Aftd 
Martin,  B.,  observes,  that,  "  if  the  argument  on  behalf  of  the  plaintiff 
is  correct,  an  action  would  lie  for  the  disobedience  of  every  judge's 
order  in  which  a  party  undertakes  to  do  some  act."  In  Emerson  v. 
•Lashley,  2  H.  Bla.  248,  it  was  held  that  no  action  will  lie  in  a  superior 
court,  to  recover  costs  ordered  to  be  paid  by  a  rule  of  an  inferior  court 
in  the  course  of  a  suit  there,  notwithstanding  the  defendant  should  not 
be  liable  to  an  attachment  of  the  inferior  court,  by  being  resident  out 
of  its  jurisdiction.  Eyre,  C.  J.,  in  giving  judgment,  there  says, — "  If 
there  were  nothing  else  in  this  case  but  the  mere  circumstance  of  its 
being  an  action  brought  for  the  first  time,  the  court  would  think  again 
and  again  before  they  would  give  it  any  encouragement.  In  general, 
there  is  another  remedy  (however  that  remedy  may  fail  in  an  inferior 
court,  whose  jurisdiction  is  local) ;  and  the  consequence  of  our  determin* 

*9i£l  *n£  ^ia*  aA  acfci°n  would  *lie  for  such  costs  as  these,  would  be, 
■■  that,  instead  of  applications  to  the  court  for  their  superior  inter- 
ference, numberless  actions  would  be  brought,  of  which  we  have  enougk 
already.  And,  upon  general  principles  of  law,  it  seems  pretty  clear 
that  no  action  can  lie  for  such  costs.  In  actions  brought  in  superior 
courts,  the  costs  become  a  duty  only  by  being  united  with  the  debt  ia 
the  judgment :  there  is  that  sort  of  credit  given  to  the  judgments  of  a 
court,  that  they  create  debts  and  duties  upon  which  actions  of  debt  are 
founded.  General  policy  and  convenience  require  that  faith  should  be 
given  to  those  judgments,  and  that  duties  should  arise :  but,  as  to  tho 
conduct,  and  all  the  steps  belonging  to  the  conduct  of  the  interlocutory 
proceedings,  they  are  fit  to  be  regulated  by  the  authority  of  the  coifft 
where  they  arise,  but  by  no  means  fit  to  be  the  foundation  of  general 
duties  creating  moral  obligations.  It  is  the  power  of  the  oourt  that 
enforces  these  kind  of  orders ;  and  the  power  of  the  court  will  alwajt 
be  regulated  by  the  discretion  of  the  court  in  causes  which  come  before 
them."  That  reasoning  exactly  applies  to  this  case.  In  Carpenter  ». 
{Thornton,  3  B.  &  Aid.  52  (E.  G.  L.  R.  vol.  5),  where  a  bill  had  beet 
filed  for  the  specific  performance  of  an  agreement  for  the  purchase  of 
an  estate,  and  the  decree  was  for  payment  of  interest  on  the  purchase- 
ihoney,  and  costs, — it  was  held  that  no  action  at  law  was  maintainable 
to  recover  such  interest  and  costs.  And  Holroyd,  J.,  said :  «  There  if 
no  instance  of  an  action  brought  on  a  rule  of  court  for  payment  of 
money.  The  mode  of  enforcing  such  an  order,  is,  by  attachment  for 
contempt  in  not  obeying  an  order  of  the  court.  Now,  although  that 
does  not  absolutely  show  that  such  an  action  is  not  maintainable;  jet, 
where  no  such  action  has  ever  been  maintained,  it  lies  on  the  party 
bringing  such  action  to  state  a  clear  principle  on  which  it  is  maintain* 
able."  So,  in  Dent  v.  Basham,  9  Exch.  469, f  it  was  held  that  n* 
♦9471  actlon  ^es  f°r  disobedience  of  a  'judge's  order  made  under  tto 
'J  6  &  7  Viot.  c.  78,  s.  37,  for  the  delivery  of  a  bill  of  toata,-^ 
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upon  the  same  ground,  viz.  that  attachment  is  the  appropriate  remedy. 
AJderson,  B.,  there  says :  "  The  only  way  in  which  these  orders  can  be 
enforced,  is  that  which  is  expressly  given,  viz.  by  attachment.  I  quite 
agree  with  what  was  said  by  two  of  the  learned  judges  in  Emerson  v. 
Lashley,  that  this  is  a  form  of  proceeding  to  which  no  encouragement 
ought  to  be  given ;  and  that  it  is  better  to  submit  to  a  particular  incon 
venience  than  to  introduce  a  general  mischief.  For,  if  it  were  held  that 
an  action  would  lie  in  the  present  case,  inasmuch  as  scarcely  an  order 
is  ever  obeyed  within  a  reasonable  time,  an  action  would  be  brought  in 
almost  every  case."  The  order  itself  creates  no  debt:  nor  does  it 
become  a  debt  by  reason  of  the  fact  of  the  party  being,  or  subsequently 
going,  out  of  the  jurisdiction. 

Sheey  Serjt.,  in  reply. — The  9th  section  of  the  IS  &  14  Vict.  o.  18, 
enacts,  that,  in  ease  it  shall  be  made  appear  by  affidavit  to  the  satisfac- 
tion of  the  court,  that  any  defendant  has  not  been  personally  served 
with  any  writ,  and  has  not  appeared  to  the  action,  and  that  due  and 
proper  means  were  used  to  serve  such  writ, — or  that  such  defendant 
resides  out  of  the  jurisdiction  of  the  court  and  can  be  properly  served 
through  or  upon  an  agent  within  such  jurisdiction, — or  has  removed  to 
avoid  service, — or  on  any  other  good  and  sufficient  grounds, — it  shall 
be  lawful  for  sueh  court  or  judge  to  authorize  such  substitution  of  ser- 
vice, through  the  post  office,  or  in  such  manner,  and  with  such  exten- 
sion of  time  for  service  and  appearance,  as  to  them  shall  seem  fit. 
[Cockbubn,  C.  J. — What  "other  ground"  do  you  suggest  for  the  sub- 
stitution of  service,  than  that  the  defendants  are  out  of  the  jurisdic- 
tion ?]  All  the  cases  relied  on  by  the  other  side  are  cases  in  which 
there  was  no  difficulty  in  '"enforcing  the  order  during  the  whole  r+oAo 
course  of  the  proceedings.  [Crowder,  J. — Do  you  insist  that  *- 
you  can  support  an  action  upon  the  judgment,  supposing  the  13  &  14 
Vict,  c.  18,  a.  9,  not  to  apply  ?]  The  order  for  substituted  service  waa 
well  made,  independently  of  that  section.  A  judgment,  though 
obtained  against  an  absent  party,  is  not  contrary  to  natural  justice,  if 
there  has  been  an  opportunity  afforded  him  to  appear.  In  Reynolds  v. 
Fenton,  3  G.  B.  187  (E.  G.  L.  R.  vcl.  54),  in  assumpsit  on  a  judgment 
or  decree  of  the  Tribunal  of  Commerce  at  Brussels,  the  defendant 
pleaded,  that  he  was  not  at  any  time  served  with  any  process  issuing  out 
of  that  court,  at  the  suit  of  the  plaintiffs,  for  the  causes  of  action  upon 
thieh  the  said  judgment  or  decree  was  obtained,  nor  had  he  at  any 
time  notice  of  any  such  process,  nor  did  he  appear  in  the  said  court  to 
answer  the  plaintiffs :  and  the  plea  was  held  bad,  inasmuch  as  it  did 
not  show  that  the  proceedings  against  the  defendant  in  the  Belgian 
court  were  so  conducted  as  to  deprive  the  defendant  of  the  opportunity 
of  defending  himself  therein.  Upon  the  case  of  Ferguson  v.  Mahon, 
11  Ad.  *  E.  179  (S.  C.  L.  R.  vol.  89),  3  P.  &  D.  148,  being  cited, 
lbnlft  J«»  there  says ;  "  X  take  the  distinction  between  that  case  and 
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the  present  to  be  this :  the  court  there  could  take  judicial  notice  that 
the  law  of  Ireland  is  the  same  as  the  law  of  this  country  with  regard 
to  the  commencement  of  the  suit  by  process :  but,  how  do  we  know  that 
there  may  not  be  a  good  commencement  of  a  suit  in  Belgium  by  verbal 
summons?"  Cur.  adv.  vult. 

Cress  well,  J.,  delivered  the  judgment  of  the  court: — 

This  was  an  action  on  a  judgment  obtained  in  the  Court  of  Queen's 
Bench  in  Ireland. 

In  the  first  count  the  plaintiff  declared,  that,  in  the  Court  of  Queen's 
Bench  in  Ireland,  he  recovered  against  the  defendants  768/.,  adjudged 
♦2491  to  ^e  ^ue  ^rom  ^em  to  *the  plaintiff,  and  27£.  13*.  lid.  for 
J  damages  for  the  detention  thereof,  and  costs.  In  the  second 
.  count,  that  the  Court  of  Queen's  Bench  in  Ireland,  by  a  certain  order 
and  decree  did  further  award  and  adjudge  unto  the  plaintiff,  in  a  cer- 
tain proceeding  then  taken  by  the  defendants  before  the  said  court  in 
the  said  suit  upon  the  said  judgment,  the  sum  of  12/.  6«.  Id.,  to  be  paid 
by  the  defendants  to  the  plaintiff  for  costs  by  him  in  such  suit  in  that 
behalf  further  expended.     The  third  count  was  for  interest. 

The  defendants  pleaded, — first,  never  indebted,  upon  which  issue  was 
joined, — secondly,  that  they  were  not  at  any  time  served  with  any 
Bummons  or  process  issuing  out  of  the  said  Court  of  Queen's  Bench  in 
Ireland,  and  that  the  plaintiff  irregularly  and  behind  the  back  of  the 
.  defendants  caused  an  appearance  to  be  entered  for  them  in  the  said 
action,  and  thereby  obtained  the  judgment  therein  when  the  defend- 
ants were  not  within  the  jurisdiction  of  the  said  court,  and  had  not 
been  served  with  any  summons  or  process  to  appear  in  the  said  action. 

The  plaintiff  replied,  that  the  action  was  commenced  after  the  pass- 
ing of  the  statute  13  Vict.  c.  18,  by  writ  of  summons  ;  that  it  was  made 
to  appear  to  the  court  by  affidavit  that  the  defendants  had  not  been 
personally  served,  but  that  they  resided  out  of  the  jurisdiction  of  the 
court,  and  could  be  properly  served  through  or  upon  a  certain  agent  or 
representative  of  the  defendants  within  the  jurisdiction ;  whereupon  an 
order  was  made  that  it  should  be  served  by  delivering  a  copy  of  the  writ 
and  of  that  order  to  the  said  agent,  and  by  sending  copies  of  the  writ 
and  order  through  the  general  post  to  the  secretary  and  manager  in 
London ;  and  that  the  plaintiff  complied  with  such  order. 

The   defendants  rejoined,  that  the  plaintiff  obtained  the  order  by 
*o^oi  ^se^y  representing  to  the  court  that  J.  W.  *Ramsay  was  the 
J  agent  of  the  defendants  within  the  meaning  of  the  statute. 

The  plaintiff  surrejoined,  setting  out  the  affidavit  on  which  the  motion 
was  founded,  and  averring  that  it  was  true. 

The  defendants  traversed  the  surrejoinder,  and  demurred. 

This  demurrer  was  argued  in  Trinity  Term,  1858,  when  judgment 
was  given  in  favour  of  the  plaintiff,  on  the  ground  that  the  second  plea 
was  bad :  see  18  C.  B.  787  (E.  C.  L.  R.  vol.  76)..    The  judgment  of 
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Ifsule,  J.,  proceeded  on  the  ground  that  it  was  consistent  with  all  the 
allegations  of  the  plea,  that  the  defendants  appeared  to  the  writ ;  but, 
without  resorting  to  that  reason,  it  appears  to  have  been  considered  that 
the  plea  was  bad,  because  it  did  not  show  that  the  defendants  had  not 
knowledge  of  the  issuing  of  the  writ  of  summons,  and  that  this  court 
could  not  take  notice  of  a  mere  irregularity  in  the  proceedings  of  the 
Court  of  Queen's  Bench  in  Ireland. 

The  issues  joined  on  the  first  plea,  and  the  traverse  of  the  surre- 
joinder, afterwards  came  on  to  be  tried,  and  a  special  verdict  was 
found,  the  material  parts  of  which  were  as  follows : — [His  Lordship  read 
the  passages  marked  with  brackets,  and  stated  the  questions  reserved 
by  the  special  verdict  for  the  opinion  of  the  court.] 

It  appears,  then,  that  the  defendants  were  a  joint  stock  company 
duly  registered  in  London,  and  carried  on  business  in  London,  one  E. 
Baylis  being  the  manager,  secretary,  and  actuary  of  the  company  in 
London ;  and  that  they  also  carried  on  business  in  Dublin  by  James 
Wilson  Ramsay,  their  agent  in  that  behalf ;  that  a  writ  of  summons 
was  issued  out  of  the  Court  of  Queen's  Bench  against  the  company, 
and  personally  served  on  J.  W.  Ramsay,  but  not  advertised  in  the 
Gazette  or  any  newspaper ;  that  afterwards  an  order  was  made  by  the 
•Court  of  Queen's  Bench,  that  service  of  the  writ  of  summons  r*Qr1 
on  the  defendants,  by  delivering  a  copy  to  J.  W.  Ramsay,  with  *-  " 
a  copy  of  that  order,  and  by  sending  similar  copies  through  the  general 
post  office,  directed  to  the  London  agent,  should  be  deemed  good  ser- 
vice of  the  writ ;  that  the  copies  were  accordingly  served  personally  on 
J.  W.  Ramsay,  and  sent  through  the  general  post  office  directed  to 
Edward  Baylis,  the  manager,  secretary,  and  actuary,  at  the  company's 
office  in  London ;  that  the  company  did  not  enter  an  appearance ;  that 
the  court,  on  application  to  them,  gave  the  plaintiff  leave  to  enter  an 
appearance  for  them,  which  was  done,  and  other  proceedings  to  judg- 
ment taken,  according  to  the  practice  of  the  court ;  and  that  after- 
wards an  application  was  made  by  the  defendants  to  the  Court  of 
Queen's  Bench  in  Ireland  to  set  aside  the  appearance  entered  for  the 
defendants,  and  all  subsequent  proceedings,  which  was  dismissed  with 
coats,  which  were  taxed  at  121.  6s.  Id. 

On  the  argument  of  this  special  verdict,  it  was  contended  for  the 
plaintiff;  that,  by  the  43  G.  3,  c.  53,  s.  8,  the  Court  of  Queen's  Bench 
in  Ireland  had  authority  to  order  that  service  of  process  as  effected  in 
this  case  should  be  deemed  good  service.  The  words  are, — "  Provided 
always,  and  be  it  further  enacted,  that,  whenever  it  appears  to  the  court 
out  of  which  the  process  issues,  that  all  due  diligence  has  been  used  to 
hue  the  process  of  the  court  personally  served,  yet  that  under  tho 
special  circumstances  of  the  case  appearing  to  the  court  by  the  affidavia 
of  the  plaintiff  or  his  attorney,  or  the  attorney  employed  for  the  purposo 
tf  having  the  process  personally  served,  that  it  was  impossible  td 
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procure  personal  service,  that  then  and  in  such  case  it  shall  and  nay  he 
lawful  for  the  court  out  of  which  the  process  issues,  to  substitute  sock 
other  kind  of  service  as  to  them  shall  seem  fit."     Some  authorities 

*9^9"l  ^rom  ^  ^r^  rcP°rte  were  c^ed.  *In  Atalony  t>.  Tulloek,  1 
J  Jones's  (Irish)  Exch.  Rep.  114,  and  Phelan  v.  Johnson,  7  Irish 
Law  Rep.  527,  it  was  held,  that,  under  this  section,  the  court  might 
authorize  service  by  serving  the  agent  in  Ireland  of  an  insurance 
eompany  carrying  on  business  in  London.  And  it  was  insisted  that  the 
13  Vict.  e.  18,  "for  the  regulation  of  process  and  practice  in  the 
superior  courts  of  common  law  in  Ireland,"  did  not  take  away  or  narrow 
the  jurisdiction  of  the  Irish  courts  in  this  respect,  and  that,  if  it  had 
the  effect  of  abolishing  the  old,  and  establishing  a  new  practice,  still 
the  order  made  in  this  case  was  warranted  by  the  9th  section  of  the 
latter  act.  It  was  further  said,  that,  if  there  were  anything  irregular 
in  the  course  pursued  in  Ireland,  that  was  not  a  matter  that  could  he 
inquired  into  in  this  court* 

On  the  other  hand,  it  was  contended  that  the  question  depended 
entirely  on  the  true  construction  of  the  IS  k  14  Vict.  c.  18 ;  that  the 
9th  section  did  not  warrant  the  making  of  the  order  for  substituted 
service;  and  that,  consequently,  the  defendants  were  never  brought 
into  court,  and  the  whole  of  the  proceedings  there  were  null  and  void. 

We  are  of  opinion  that  our  judgment  must  be  in  favour  of  the 
plaintiff. 

This  court  has  already  decided  in  this  case  that  the  plea  merely 
alleging  the  absence  of  personal  service  of  any  writ  or  process,  was 
had ;  and,  as  far  as  that  point  is  concerned,  we  adhere  to  our  former 
decision.  But  the  special  verdict  goes  further,  and  shows  in  what 
manner  the  process  was  served,  viz.  personally  upon  an  alleged  agent, 
and  through  the  post  office  on  the  manager,  secretary,  and  actuary  in 
London,  in  pursuance  of  an  order  of  the  court.  Now,  after  the  43  0. 
8,  c.  53,  was  passed,  it  appears  from  the  cases  cited  that  the  superitf 
courts  in  Ireland  were  in  the  habit  of  making  orders  that  service  in 
0.„-l  Ireland  on  the  agent  of  an  incorporated  company  *should  be 
1  deemed  sufficient:  and,  if  no  subsequent  act  had  been  passed 
affecting  the  question,  the  order  allowing  such  service  in  this  case  would 
have  been  in  conformity  with  inauy  of  their  decisions.  There  is  nothing 
in  it  contrary  to  natural  justice:  it  would  afford  the  party  sued  an 
opportunity  of  coming  to  defend :  and  we  could  not  under  such  circum* 
Stances  have  treated  a  judgment  obtained  according  to  the  established 
practice  of  the  court  as  a  nullity.  But  it  wa?  contended  that  the  43  G» 
3,  c.  53,  s.  8,  was  in  effect  repealed  by  the  13  k  14  Vict  c.  18.  The 
7th  section  of  that  act  provides,  that,  in  all  cases  of  personal  servioe, 
where  the  defendant  does  not  appear  in  due  time,  the  plaintiff  may 
enter  an  appearance  for  such  defendant,  and  proceed  as  if  the  defendaal 
had  entered  an  appearanoe.    The  8th  section  enacts  that  writs  issued 
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against  certain  specified  corporate  or  quasi  corporate  bodies  might  be 
served  personally  on  certain  persons  designated, — "  And  every  such 
writ  issued  against  any  other  incorporated  body  (which  would  include 
the  defendants)  haying  a  known  or  responsible  officer  or  agent,  may  be 
served  personally  on  such  officer  or  agent ;"  and,  if  any  such  defendants 
shall  not  appear,  it  shall  be  lawful  for  the  plaintiff  to  enter  an  appear- 
ance for  them,  &c,  as  provided  in  s.  7 :  Provided  always,  that,  in  all 
such  cases,  a  sufficient  notice  of  the  issuing  of  the  writ  shall  be  given  in 
the  Dublin  Gazette  and  certain  newspapers.     This  section,  then,  places 
plaintiffs  suing  corporate  bodies,  who  personally  served  the   persons 
designated,  and  gave  the  notice  prescribed,  in  the  same  position  as  to 
further  proceedings  as  m  cases  where  the  defendants  were  natural 
persons ;  and  there  was  no  occasion  to  apply  to  the  court  on  the  subject. 
The  service  on  the  agent  was  to  have  the  effect  of  personal  service  on  the 
party  sued.     Had  notice  been  given  in  the  Gazette  and  newspapers,  as 
required  by  this  section,  the  appearance  entered  would  have  been  valid, 
without  obtaining  any  *leave  of  the  court :  and  we  are  inclined  r+qt>A 
to  think  that  entering  an  appearance  without  such  notice  would  L 
have  been  irregular  only,  and  not  void,  and  that  such  irregularity  could 
not  be  used  as  an  answer  to  an  action  on  the  judgment :  but  it  is  not 
necessary  to  decide  this  point.     At  all  events,  the  clause  does  not  in 
terms  interfere  with  the  practice  previously  existing  in  the  Irish  courts, 
of  allowing,  upon  application  duly  made,  a  substituted  service  in  cases 
which  they  considered  within  the  43  G.  3,  c.  58 ;  nor  do  we  think  it 
was  intended  to  have  that  effect. 

But  the  9th  section  gives  the  courts  power  to  direct  substituted 
urvice.  It  enacts,  "  that,  in  case  it  shall  be  made  to  appear  by  affidavit 
to  the  satisfaction  of  the  court  in  which  the  appearance  to  the  process 
should  be  made,  or,  in  vacation,  of  any  judge  of  either  of  the  said  courts, 
thatany  defendant  has  not  been  personally  served  with  any  writ  of 
tammons,  and  has  not  according  to  the  exigency  thereof  appeared  to 
the  action,  and  that  due  and  proper  means  were  used  to  serve  such 
writer  that  such  defendant  resides  out  of  the  jurisdiction  of  the  court, 
tad  can  be  properly  served  through  or  upon  any  agent  or  representative 
or  any  manager  of  the  real  or  personal  estate  of  such  defendant  within 
sach' jurisdiction,  or  has  removed  to  avoid  service,  or  on  any  other  good 
and  sufficient  grounds,  it  shall  be  lawfu"  for  such  court  or  judge  to 
authorize  such  substitution  of  service  through  the  post  office,  or  in  such 
manner,  and  with  such  extension  of  time  for  service  and  appearance,  as 
to  them  or  him  shall  seem  fit ;  and,  upon  due  proof  of  such  substituted 
*rvice,  by  affidavit,  it  shall  and  may  be  lawful  for  the  plaintiff,  in 
default  of  appearance  by  such  defendant,  in  due  time,  to  enter  an 
appearance  for  such  dependent,  and  to  proceed  thereon  as  if  such 
defendant  had  entered  his,  her,  or  their  appearance,  any  usage  or  lair 
*to  the  contrary  notwithstanding." 
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^orr-i  It  was  argued  for  the  defendants,  that  this  section,  'requiring 
J  an  affidavit  that  the  defendant  had  not  been  personally  served, 
.must  have  been  intended  to  apply  only  where  there  was  a  defendant 
whom  it  was  possible  to  serve  personally,  which  could  not  be  said  of  an 
incorporated  company :  but  that  is  not  by  any  means  clear,  for,  the 
preceding  section  treated  personal  service  on  certain  officers  or  agents 
of  corporations  as  personal  service  on  the  defendants,  for  the  purpose 
of  allowing  an  appearance  to  be  entered  for  them ;  and  every  thing 
required  to  give  the  court  or  a  judge  authority  to  allow  substitution  of 
service  may  exist  in  the  case  of  a  corporation, — an  affidavit  may  be 
made  that  the  defendants  have  not  been  personally  served  with  the  writ, 
that  due  and  proper  means  were  used  to  serve  it  (that  is,  as  directed  by 
g.  8),  and  that  the  defendants  reside  out  of  the  jurisdiction,  and  can  be 
properly  served  through  an  agent.  And  this  section  may  have  a  very 
useful  operation,  notwithstanding  the  power  given  by  the  8th  section  to 
serve  personally  "a  known  and  responsible  officer  and  agent;"  for, 
there  may  be  an  agent  through  whom  the  court  may  think  the  writ  may 
be  properly  served,  although  he  may  not  answer  the  description  given 
in  the  8th  section.  And  the  language  of  the  section  in  this  respect  is 
similar  to  that  of  the  43  G.  8,  c.  53,  s.  8 ;  for,  that  authorized  orders 
for  substituted  service  only  where  all  due  means  had  been  adopted  for 
having  the  process  served  personally,  and  yet  it  was  held  to  extend  to 
incorporated  companies. 

If  it  had  been  necessary  to  the  maintenance  of  this  action  to  say 
that  the  9th  section  gave  the  court  power  to  order  substituted  service 
in  this  case,  there  would  probably  have  been  some  difference  of  opinion 
on  the  bench.  But,  if,  as  contended  in  argument,  it  does  not  apply  to 
corporate  bodies,  we  are  all  of  opinion  that  there  is  nothing  in  the  act 
taking  away  the  jurisdiction  before  existing ;  and  the  service  allowed 

*9^fil  *n  6  case  was  **n  C0I)f°riI"ty  with  the  practice  formerly 
J  existing  in  the  Court  of  Queen's  Bench  in  Ireland.  Qu&cunque 
vifi,  therefore,  we  must  give  effect  to  the  judgment  of  the  court  below, 
and  give  our  judgment  for  the  plaintiff  as  to  the  issue  joined  on  the 
first  count,  which  in  effect  decides  in  favour  of  *.ke  plaintiff  the  question 
raised  on  the  traverse  of  the  surrejoinder. 

A  minor  question  was  raised  on  the  issue  as  to  the  second  count,  viz. 
the  power  to  sue  for  the  costs  awarded  to  the  plaintiff  when  the  motion 
to  set  aside  the  proceedings  in  the  Court  of  Queen's  Bench  in  Ireland 
was  dismissed.  As  to  that  sum,  we  are  of  opinion  that  it  falls  within 
the  general  rule  applicable  to  interlocutory  and  collateral  proceedings. 
The  liability  to  costs  depends  solely  on  the  order  of  the  court ;  and  that 
order  can  only  be  enforced  by  attachment.  It  is  not  like  a  decree  or 
judgment,  upoto  which  an  action  may  be  maintained,  as  in  Russell  v. 
Smyth,  9M.4W,  810,t  and  Henderson  v.  Henderson,  6  Q.  B.  288 
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E.  C.  L.  R.  voL  51).    As  to  that  sum,  therefore,  we  give  judgment  for 
he  defendants.  Judgment  accordingly.(a) 

(a)  A  writ  of  error  is  now  (M.  T.  1857)  pending. 


By  the  43  G.  3,  c  63,  s.  8,  the  **  special  circumstances"  which  giro  the  court  jurisdiction  to 
rier  tubs titnted  service,  are  required  to  be  made  to  appear  to  them  "  by  the  affidavit  of  lac 
t>jaiat*£oT  hie  attorney  f  or  the  attorney  employed  for  the  purpoee  of  hating  the  proeeet  personally 
•roe*."  Id  this  ease,  the  affidavit  was  not  such  a  one  ae  the  statute  requires ;  bnt  appears  by 
a*  ipecial  verdict  to  hmve  been  made  by  an  ordinary  process-server.  In  Maloney  r.  Tullook,  1 
fuel's  Irish  Exch.  Rep.  114,  and  Phelan  v.  Johnson,  7  Irish  Law  Rep.  627,  the  reports  do  not 
one  by  whom  the  affidavits  were  made :  bnt,  in  Sadlier  r.  Smith  wick,  1  Crawford  A  Dix,  397, 
Ddd  r.  Riddle,  1  Irish  Common  Law  Rep.  86,  and  Lynskey  t.  The  Asylum  Life  Assurance  Com* 
frm,  9  Irish  Law  Rep.  299,  the  affidavits  were  by  the  plaintiff*  themselves,  and  in  M'Cullagh  v. 
Ike  Yorkshire  Assurance  Company,  1  Crawford  A  Dix,  264,  by  the  plaintiff  *e  attorney. 


•SIMPSON  and  Others,  Executors  of  WILLIAM  WARRE  ,.„,,,.- 
SIMPSON,  deceased,  v.  THE  ACCIDENTAL  DEATH  L  Ml 
KSCRANCE  COMPANY. 

in  so  tbe  22dof  January,  1861,  effected  with  the  defendants  an  insurance  against  death  or 

icjory  from  accident,  the  premium  on  which  was  payable  on  the  22d  of  January  in  each  year. 

By  one  of  the  conditions  endorsed  on  the  policy  (the  1st),  it  was  provided  that  the  premium 

vis  to  be  paid  "  within  twenty-one  days  from  the  day  on  which  tbe  same  should  first  accrue  or 

become  due,"  and  that,  -  provided  the  same  should  be  from  time  to  time  paid  within  such 

rpsce  of  twenty-one  days,  tbe  policy  should  not  be  void,  notwithstanding  the  happening  before 

tbe  expiration  of  such  space  of  twenty-one  days  of  the  event  or  events  upon  the  happening 

thereof  the  amount  secured  by  the  policy  should,  according  to  tbe  terms  thereof,  become  pay* 

able."    By  another  condition  (tbe  2d),  it  was  provided,  that,  "  if  the  premium  should  be  unpaid 

for  twenty-one  days  next  after  it  should  become  due,  the  policy  should  be  absolutely  void,  and 

tbe  assured  should  forfeit  all  claim  thereunder.    And  it  was  further  provided  (by  tbe  4th  con* 

dition),  that,  "in  every  case  when  a  new  premium  should  become  payable,  the  directors 

ibould  be  at  liberty  to  terminate  the  risk,  by  refusing  to  accept  such  premium,"  Ac. 

A- Jely  paid  tbe  premiums  under  this  policy  down  to  the  year  1856.     On  the  27th  of  January, 

ivifi,  an  Accident  happened  to  him,  which  caused  bis  death  on  tbe  1st  of  February  following. 

Oti  tbe  4 lb  of  February,  the  company  had  notice  of  the  death,  and  a  correspondence  took  place 

between  their  secretary  and  the  attorney  for  A.'s  executors  respecting  the  cause  of  the  death 

ud  their  claim  on  tbe  policy,  neither  party  at  first  knowing  that  the  premium  which  became 

floe  on  tbe  22d  of  January,  1550,  was  unpaid.     On  the  8th  of  February,  the  secretary  for  the 

felt  timo  became  acquainted  with  the  fact  of  the  non-payment  ?f  the  premium,  but  did  not 

ttnmuoieate  it  to  the  executors  or  their  attorney  until  the  13th    the  day  after  the  expiration 

*f  the  twenty-one  days  allowed  by  tbe  1st  condition  for  payment  of  tbe  premium),  when  ha 

informed  tbe  latter  by  letter  that  tbe  directors  had  considered  and  rejected  the  claim  : — 

H*M,—fint,  that  there  was  nothing  in  tbe  conditions  to  enable  tbe  exetntore  of  A.  to  pay  the 

premium  after  his  death,  and  that,  if  they  bad  tendered  it  within  the  twenty-one  days,  the 

company  would  not  have  been  bound  to  accept  it : 

KftwMy,  that  the  policy  was,  by  reason  of  the  non-payment  of  tbe  premium  within  the  terms  of 

tss  policy  and  conditions,  absolutely  void ;  and  that  tbe  company  were  not  estopped  from 

ieajiog  the  payment: 

"Wly,  that  neither  the  plaintiffs  nor  tbe  assured  (had  he  been  living)  would  hare  had  an 
a**tai«  right  to  keep  tbe  policy  alive  by  payment  or  tender  of  the  premium  within  the  twenty- 
•u  day*,— the  4th  condition  giving  the  directors  tbe  option  of  refusing  to  eontinue  it  or  not, 
tt  their  pleasure. 

This  *as  an  action  brought  by  the  plaintiffs,  as  executors  of  William 
"irre  Simpson,  deceased,  to  recover  the  amount  of  a  policy  effected  on 
the  life  of  the  testator  with  the  Accidental  Death  Insurance  Company. 
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The  declaration  stated,  that,  theretofore,  and  before  this  suit,  and  m 
the  lifetime  of  the  said  William  Warre  Simpson,  the  defendants  made 
and  entered  into  a  certain  policy  or  contract  of  insurance  with  the  said 
*9W1  ^N'am  Warre  *Simpson,  whereby, — after  reciting  that  the  said 
-*  William  Warre  Simpson,  thereinafter  and  hereinafter  called  the 
"said  insured,"  had  delivered  into  the  office  of  the  defendants  a  declara- 
tion in  writing  bearing  date  the  22d  of  January,  1851,  and  signed  by 
him,  and  had  agreed  that  such  declaration  should  be  the  basis  and 
condition  of  the  contract  for  the  insurance  by  the  said  policy  intended 
to  be  made,  and  that  the  said  insured  had  paid  to  the  defendants  the 
sum  of  12/.  as  the  premium  for  the  said  insurance  for  one  year  ending 
the  22d  of  January,  1852, — it  was  witnessed  and  declared,  that,  if  the 
said  insured  should  receive  or  suffer  bodily  injury  from  any  accident  or 
violence  on  or  before  the  22d  of  January,  1852,  and  subsequently 
thereto,  during  the  continuance  of  the  said  policy,  provided  he  the  said 
insured  on  or  before,  or  within  twenty-one  days  after^  the  22d  of 
January  which  would  be  in  the  year  1852,  and  on  or  before  or  within 
twenty-one  days  after  the  22d  of  January  in  every  succeeding  year  so 
long  as  the  acting  directors  far  the  time  being  of  the  said  company  should 
accept  the  same,  pay  or  cause  to  be  paid  to  the  defendants  the  annual 
premium  of  122.,  then,  subject  as  therein  and  hereinafter,  or  in  the 
endorsement  thereon  and  hereinafter  is  mentioned  or  referred  to,  the 
subscribed  capital  and  other  funds  and  property  of  the  said  company 
should,  according  to  the  provisions  of  the  deed  of  settlement  of  the  said 
company,  and  subject  as  aforesaid,  be  liable  to  make  or  pay  to  the  said 
insured,  his  executors,  administrators,  or  assigns,  at  such  time  or  times 
as  after  mentioned,  the  following  payments  or  compensation,  that  is  to 
say,  in  case  such  accident  or  violence  should  cause  the  death  of  the  said 
insured  within  three  calendar  months  after  the  occurrence  of  such 
accident  or  violence,  the  full  sum  of  2000/.,  such  sum  to  be  payable  to 
the  personal  representatives  of  the  said  insured  within  one  calendar 
♦2591  montk  after  proof  satisfactory  to  the  directors  *should  have  been 
J  furnished  of  the  death  of  the  said  insured  in  manner  entitling 
them  to  receive  the  said  sum  under  or  by  virtu*,  of  the  said  policy ;  and, 
in  case  such  accident  or  violence  should  not  cause  the  death  of  the  said 
♦2601  insared>  [then  as  therein  mentioned  and  provided]  :(a)  *and  it 
was  in  and  by  the  said  policy  provided  that  the  same  was  effected 

(a)  Upon  the  amendment  of  the  record,  as  ultimately  agreed  to  at 
the  trial,  tLe  words  within  brackets  were  omitted,  and  the  following 
were  here  inserted, — "  immediately,  but  should  cause  any  bodily  injury 
to  the  said  insured  of  so  serious  a  nature  as  wholly  to  disable  him  from 
following  his  usual  business,  occupation,  or  pursuits,  a  compensation  in 
money  at  the  rate  of  201.  per  week  during  the  continuance  of  such 
disability,  and  also,  where  no  medical  attendance  was  provided  by  the 
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upon  the  expresB  condition,  that,  if  any  statement  or  allegation 
contained  in  the  aforesaid  declaration  should  be  untrue,  or  if  any  claim 
for  payment  of  money  to  be  thereafter  brought  by  virtue  of  the  said 
policy,  or  in  any  statement  made  in  support  of  such  claim,  or  in  the 
information  given  to  the  said  compai  y  in  respect  thereof,  any  false  or 
fraudulent  representation  should  be  contained,  or  if  the  insurance 
thereby  made,  or  any  renewal  thereof,  should  have  been  or  should  be 
obtained  through  any  misrepresentation,  concealment,  or  untrue  aver* 
ment  whatsoever,  then  the  said  policy,  and  any  renewal  thereof,  should 
be  void,  and  all  moneys  paid  or  to  be  paid  in  respect  thereof  should  be 
forfeited  to  the  defendants  :(a)  provided  also,(i)  that  no  claim  should  be 
payable  to  the  said  company  under  the  said  policy  in  respect  of  death. 
•r  injury  by  accident  or  violence,  unless  such  death  or  injury  should  be 
occasioned  by  some  external  and  material  cause  operating  upon  the  person 
of  the  said  insured,  and  unless,  in  the  case  of  death  as  aforesaid,  such 
death  should  take  place  from  such  accident  and  violence  within  three  cal- 
endar months  from  the  time  of  the  occurrence  of  such  accident  or  vio- 
lence :(c)  ^provided  also  that  notice  in  writing  of  any  claim  to  be  i-joc-i 
made  against  the  said  company,  on  account  of  any  accident  or  *- 

• 

said  company  as  thereinafter  and  hereinafter  mentioned,  such  further 
sum,  not  exceeding  40?.  in  the  whole,  as  would  compensate  for  any 
medical  expenses  which  should  be  actually  incurred  by  the  said  insured 
in  consequence  of  such  injury  as  aforesaid ;  such  weekly  compensation 
and  further  sum  as  last  aforesaid  to  commence  to  be  paid  and  be 
payable  within  fourteen  days  after  proof  satisfactory  to  the  directors 
should  have  been  furnished  that  the  same  were  justly  due  or  payable 
respectively  under  or  by  virtue  of  the  said  policy :  And  it  was  in  and 
by  the  said  policy  provided,  that,  in  the  event  of  any  non-fatal  injury 
occurring  to  the  said  insured,  it  should  be  lawful  for  the  directors  of  the 
said  company,  if  they  should  think  fit,  at  their  own  costs,  to  furnish 
medicines  and  medical  attendance  for  the  said  insured,  and,  where  the 
same  should  be  so  furnished,  no  moneys  should  be  payable  to  the  said 
insured  by  the  said  company  as  such  compensation  for  medical  expenses 
as  aforesaid:  Provided  also,  and  it  was  by  the  said  policy  declared,  that, 
in  case  the  said  insured  should  suffer  any  such  non-fatal  injury  as 
aforesaid,  and  should  be  taken  into  any  public  hospital  or  infirmary, 
and  attended  without  any  charge  to  himself  or  to  the  said  company  for 
or  on  account  of  medicines  or  medical  attendance,  then  and  in  such  case 
it  should  be  lawful  for  the  said  company,  if  they  should  think  fit,  to. 
pay  one-half  of  the  said  sum  of  401.  to  such  hospital  or  infirmary,  and 
the  other  half  only  to  the  said  injured."  . 

(a)  "  said  company" 

(b)  "and  it  was  by  the  said  policy  expressly  agreed  and  declared." 
(<?)  <*  and  unless  in  the  case  of  non-fatal  injury,  such  disability  as  afore-. 
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violence,  should  be  given  to  the  said  company  within  one  calendar  month 
after  the  occurrence  thereof,  if  the  said  accident  or  violence  should  hard 
occurred  in  Great  Britain  or  Ireland,  or,  if  elsewhere,  then  within  three 
*2ft21  ca^en^ar  months  after  such  occurrence  :(a)  provided  *also,  that 
•*  the  said  policy,  and  the  insurance  thereby  made,  should  be 
subject  to  the  several  regulations  and  conditions  printed  on  the  back 
thereof,  so  far  as  they  might  respectively  be  applicable,  in  the  same 
manner  as  if  such  regulations  and  conditions  were  there  repeated  and 
incorporated  in  the  said  policy  with  reference  to  the  said  insured,— 
[which  said  regulations  and  conditions,  so  far  as  the  same  were  or  are 
applicable  to  the  said  insured,  and  the  claims  of  the  plaintiffs,  were  and 
are  as  follows,(a)]  that  is  to  say, — 

"  1.  The  premium  on  this  policy  is  to  be  paid  within  twenty-one  days 

* 

said  should  begin  to  be  experienced  within  the  space  of  one  calendar 
month  after  the  happening  of  such  accident  or  violence:  Provided  also, 
that  the  said  company  should  not  be  liable,  during  the  continuance  of 
the  said  policy,  in  the  course  of  any  consecutive  twelve  calendar  months, 
reckoning  from  the  22d  day  of  January  in  one  year  to  the  22d  day  of 
January  in  the  year  following,  to  pay  more  in  the  whole  than  the  sum 
of  10001.  for  any  accident  or  number  of  accidents  which  might  happen 
to  the  said  insured,  not  occasioning  death,  such  last-mentioned  sum  to 
include  all  such  weekly  payments  and  such  medical  expenses  as  afore- 
said, or  more  than  the  said  sum  of  20007.  in  the  whole  on  any  account 
whatsoever ;  and  that  any  payment  which  should  be  made  to  the  said 
insured  in  compensation  for  or  on  account  of  any  injury  received  bj 
him,  should  be  deducted  from  the  said  sum  of  2000?.,  in  case  such  injury 
should  subsequently  cause  the  death  of  the  said  insured,  and  the  sum 
of  20002.  should  eventually  be  claimed  under  or  by  virtue  of  the  said 
policy:  Provided  always,  that  notice  of  any  non-fatal  accident  or 
violence,  happening  to  the  said  insured,  on  which  a  claim  was  intended 
to  be  made,  if  the  same  should  occur  in  Great  Britain  or  Ireland,  should 
be  given  to  the  said  company  immediately,  or,  at  latest,  within  ten  days 
from  the  time  of  the  happening  thereof." 

(a)  "  Provided  always,  that,  in  the  event  of  the  said  insured  going 
beyond  the  limits  of  Europe,  or  in  any  other  event  or  contingency 
which  should  appear  to  the  directors  of  the  said  company  to  justify 
such  an  extension,  it  should  be  lawful  for  the  said  insured  to  make  a 
special  agreement  with  them  for  extending  the  aforesaid  periods  of  ten 
days  and  one  calendar  month  or  three  calendar  months,  as  the  case 
might  be  respectively,  to  such  other  period  or  periods  as  to  the  said 
directors  might  seem  reasonable." 

(i)  Instead  of  the  words  within  brackets,  "  And  the  plaintiffs  arer 
that  the  said  regulations  and  conditions  were  and  are  in  the  words  and 
figures  following." 
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from  the  day  on  which  the  same  shall  first  accrue  or  become  duef  and, 
provided  the  same  be  from  time  to  time  paid  within  such  space  of 
twenty-one  days,  this  policy  shall  not  be  void,  notwithstanding  the  hap- 
pening before  the  expiration  of  such  space  of  twenty-one  days  of  the 
event  or  events  ttpon  the  happening  whereof  the  amount  secured  by 
this  policy  shall  according  to  the  terms  thereof  become  payable : 

"  2.  If  the  premium  on  this  policy  be  unpaid  for  the  space  ot  twenty- 
one  days  next  after  it  shall  first  accrue  or  become  due,  then  this  policy 
shall  become  and  be  ^absolutely  void,  and  the  person  or  persons  r<t9£o 
entitled  to  the  benefit  of  such  policy  shall  forfeit  all  his,  her,  or  ** 
their  claim  on  the  company  under  the  same : 

"  3.  The  subscribed  capital  and  other  funds  and  property  of  the  com* 
pany  which  for  the  time  being  shall  remain  unapplied  and  undisposed 
of,  and  not  applicable  to  prior  claims  and  demands  in  pursuance  of  the 
trusts,  powers,  and  authorities  of  the  deed  of  settlement,  shall  alone  be 
liable  to  make  good  and  satisfy  all  claims  and  demands  upon  the  said 
company  in  respect  of  this  policy ;  and  no  director  signing  a  policy, 
nor  any  other  director,  proprietor,  or  member  of  the  company,  hid 
heirs,  executors,  or  administrators,  shall  be  in  anywise  individually  sub- 
ject or  liable  to  any  such  claim  or  demand,  or  to  any  process  or  execu- 
tion in  respect  thereof,  but  shall  be  and  remain  liable' to  pay  to  the  said 
company  so  much  of  the  share  or  shares  held  by  him,  her,  or  them  ift 
the  said  capital  as  shall  not  have  been  paid  up ;  and  that  no  other  per- 
son shall  on  any  account  whatsoever  be  in  anywise  subject  or  liable  to 
an  j  claim  or  demand  in  respect  of  any  policy  of  insurance  to  be  issued 
or  granted  by  the  company  :(a) 

*«*  5.  No  claim  shall  be  payable  by  the  said  company  in  respect  f-^oAi 
of  any  accident  which  shall  occur  out  of  the  limits  of  Europe,  ** 
unless  in  each  case  permission  from  the  directors  for  the  insured  to  pass 
such  limit  shall  have  been  previously  obtained,  and  such  additional  pre- 
mium paid  as  shall  be  required  by  the  directors  on  account  of  an  extra 
risk : 

"  6.  The  company  shall  not  be  liable  on  a  claim  made  in  respect  of 
any  accident  which  shall  occur  to  the  insured  in  consequence  ef  hia 


(a)  <»  4.  In  every  case  where  a  new  premium  shall  become  payable, 
the  directors  shall  be  at  liberty  to  terminate  the  risk  by  refusing  to 
accept  such  premium ;  and  shall  also  be  at  liberty,  previously  to  accept- 
ing any  new  premiums,  to  require  such  further  information  as  they  may 
think  fit  regarding  the  insured.  And  no  payment  of  any  such  new 
premium  shall  suffice  to  keep  on  foot  or  renew  a  policy,  unless  the  per* 
•on  or  persons  paying  such  premium  shall  take  a  receipt  for  the  same 
in  writing  under  the  hand  of  any  two  of  the  directors,  or  of  some 
person  or  persons  duly  authorised  by  the  directors  to  gire  such  a 
receipt." 

9.  8.,  VOL.  n. — 13 
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beings  or  while  he  shall  be,  engaged  or  employed  in  actual  serYice  is 
any  military  or  naval  capacity,  or  whilst  he  shall  be  employed  in  anj 
mine  or  quarry,  or  in  the  manufacture  of  gunpowder,  or  in  the  service 
of  any  railway  company,  police  force,  or  constabulary  force,  or,  in  ca« 
of  his  being  or  becoming  a  sea-faring  man,  in  respect  of  any  accident 
which  shall  occur  to  him  whilst  upon  the  sea  in  the  course  of  his  occu 
pation,  unless  in  each  case  such  additional  premium  shall  previously 
have  been  paid  as  shall  be  required  by  the  directors  on  account  of  ai 
extra  risk : 

"  7.  The  company  shall  not  be  liable  on  a  claim  made  in  respect  of 
death  or  injury  arising  from  any  surgical  operation  the  necessity  foj 
which  shall  not  be  occasioned  by  some  such  accident  or  violence  a* 
within  mentioned,  or  from  duelling  or  prize-fighting,  nor  on  a  clain 
made  in  respect  of  death  by  suicide,  whether  influenced  by  insanity  oi 
otherwise,  or  by  the  hands  of  justice,  or  in  respect  of  any  injur} 
inflicted  intentionally  on  the  insured  by  himself  or  with  his  consent,  oi 
of  death  or  injury  which  may  happen  to  him  while  acting  in  breach  of 
the  law,  or  which  may  be  occasioned  by  the  wanton  and  voluntary 
exposure  of  himself  to  obvious  and  unnecessary  risk  or  injury : 

"  8.  In  case  of  difference  of  opinion  as  to  the  amount  of  compensa- 
tion payable  in  any  case,  the  question  shall  be  referred  to  the  arbitrt- 

*2ft  VI  t*on  °^  a  Person  to  ^e  named  by  *the  secretary  for  the  time  being 
-*  of  the  Master  of  the  Rolls ;  and  all  expenses  and  costs  shall  k 
subject  to  the  decision  of  such  arbitration :  and  the  award  made  oa 
such  arbitration  is  to  be  taken  as  a  final  settlement  of  the  question, 
and  may  be  made  a  rule  of  court  :(a) 

"  11.  Before  payment  of  the  sum  insured  by  any  policy,  proof  satis- 
factory to  the  directors  shall  be  furnished  of  the  death  or  deaths, 
injury  or  injuries,  accident  or  accidents,  or  other  event  or  events  oa 
which  such  sum  shall  become  payable,  together  with  such  further  evi- 
dence or  information  (if  any)  as  the  directors  shall  think  necessary  to 


(a)  "  9.  All  premiums  and  other  moneys  which  shall  have  been  p&iJ 
to  the  company  in  respect  of  any  policy  which  may  have  become  void, 
shall,  subject  to  the  preceding  regulations  and  conditions,  be  forfeited 
to  the  company ;  and  all  claims  upon  the  company  in  respect  of  such 
policy  shall  cease  and  be  absolutely  void. 

"  10.  In  all  cases  where  any  policy  shall,  either  originally  or  at  ant 
time  after  its  commencement,  be  or  become  subject  to  any  mortgage  or 
mortgages,  trust  or  trusts  whatsoever,  the  receipt  of  the  mortgagee  or 
mortgagees,  trustee  or  trustees  for  the  time  being  for  the  money  which 
may  become  payable  in  respect  of  such  policy,  shall,  notwithstanding 
any  equitable  claim  or  demand  whatsoever  of  the  person  or  person^ 
beneficially  entitled  to  the  policy,  be  an  effectual  discharge  to  the  com- 
pany and  all  proprietors  and  members  thereof." 
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establish  the  claim,  and,  particularly,  if  required  by  the  directors,  a 
medical  or  other  agent  of  the  said  company  is  to  be  admitted  to  see  the 
person  killed  or  injured,  and  to  examine  the  wound  or  injury  received 
by  him,  when  and  as  often  as  in  the  opinion  of  the  directors  it  may  be 
necessary : 

« 12.  Every  policy  granted  by  the  company  is  granted  *upon  r<tofi6 
the  terms  and  conditions  comprised  in  the  deed  of  settlement  *- 
upon  which  the  company  is  formed,  the  provisions  of  which  shall  have 
the  same  force  and  effect  as  if  inserted  in  the  policy." 

Averment,  that  the  said  declaration  hereinbefore  mentioned,  together 
with  certain  questions  .and  answers  to  which  the  same  had  reference, 
were  and  are  as  follows,  that  is  to  say,— 

"  The  person  proposing  to  effect  the  insurance  must  state — 

"His  name     *•*•••    William  Warre  Simpson. 

"Residence 3,  Cresswell  Park,  Blaokheath. 

M  Profession,  business,  or  occupation       •    Russian  Broker. 

*  The  name  of  an  intimate  friend  to  be]  Name,  Charles  S.  Paris,  Esq. 
referred  to,  and  how  long  he  has  known  >  Address,  Salvador  House. 
him  i )  Has  known  me  several  years. 

u  The  sum  to  be  insured  .        .        .    Two  thousand  pounds. 

ul.  Where  were  you  born,  and  when?  .    Saint  Petersburgh,  1797. 

"2,  Are  you  married  or  single  ?     .        .    Married. 

"3.  Are  you,  or  have  you  ever  been,  af- )  in- 
flicted with  epileptic  or  other  fits?       .  j 

M4.  How  long  have  you  followed  y011'}  xhirtv  Tears 
present  occupation  ?  .  .  •       .        .J  ^  ^ 

"5.  Is  there  any  circumstance  or  infor-' 
nation  touching  your  profession,  busi- 
ness, occupation,  or  habits  of  life,  with 
which  the  directors  ought  to  be  made 
acquainted,  as  rendering  you  peculiar- 
ly liable  to  accidents  ? . 


No. 


Declaration. 

"1,  the  above-named  William  Warre  Simpson,  being  desirous  of  effect- 
ing an  insurance  with  The  Accidental  Death  Insurance  Company  for 
the  sum  of  2000/.,  do  *hereby  declare  that  the  answers  to  the  r^etn 
above  questions  are  true ;  and  I  agree  that  the  questions  and  *■ 
answers  taken  together  shall  be  the  basis  of  the  contract  between  the 
said  company  and  me,  and  that,  if  any  false  statement  or  misrepresen- 
tation be  contained  in  any  of  the  said  answers,  or  if  there  be  any  wil- 
ful omission  therein  or  concealment  of  any  fact  which  ought  to  be  made 
known  to  the  directors  of  the  said  company,  all  moneys  paid  to  them  on 
account  of  such  assurance  shall  be  forfeited,  and  the  assurance  itself 
■ball  be  null  and  void  to  all  intents  and  purposes.  Dated  the  22a  of 
January,  1851.  (Signed)  "  William  Warrb  Simpson." 

And  the  plaintiffs  further  said,  that  the  said  declaration  so  referred 
to  in  the  said  policy  was  and  is  in  all  respects  true,  and  that  the  terms 
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and  provisions  of  the  said  deed  of  settlement,  so  far  as  the  same  were 
applicable  to  policies  of  the  said  company,  were  in  all  respects  the  sane 
as  and  no  other  than  the  terms  and  provisions  of  the  said  policy  there- 
inbefore set  forth;  that  the  said  policy  remained  and  continued  in  full 
force  up  to  and  until  the  death  of  the  said  William  Warre  Simpson  as 
thereinafter  mentioned ;  that,  whilst  the  said  policy  was  so  in  force  as 
aforesaid,  the  said  William  Warre  Simpon  received  and  suffered  bodily 
injury  from  an  accident  within  the  meaning  of  the  said  policy,  which 
said  accident  caused  his  death  within  three  calendar  months  after  the 
occurrence  of  the  said  accident  ;(<t)  that  proof  satisfactory  to  the  said 
directors  was  furnished  of  the  death  of  the  said  William  Warre  Simp- 
son, more  than  one  calendar  month  before  suit,  together  with  aaeh  far- 
ther evidence  and  information  as  the  directors  thought  necessary  to 
*2fift1  es*ablish  the  claim,  and  the  medical  agent  of  *the  said  company 
-*  was  admitted  to  see  the  said  insured,  and  to  examine  the  injury 
received  by  him,  when  and  as  often  as  in  the  opinion  of  the  directors 
it  was  necessary ;  that  the  death  of  the  said  insured  waa  occasioned  by 
an  external  and  material  cause  operating  within  the  meaning  of  the  said 
policy  and  as  therein  provided ;  that  notice  in  writing  of  the  plaintiff's 
claim  on  account  of  the  said  accident,  was  given  to  the  defendants 
within  one  calendar  month  after  the  occurrence  thereof,  and  before  this 
suit,  the  said  accident  having  occurred  in  Great  Britain ;  and  that  the 
said  accident  did  not  occur  in  consequence  of  the  said  insured  being,  or 
whilst  he  was,  engaged  or  employed  in  actual  service  in  any  such  capa- 
city as  in  the  said  printed  regulations  and  conditions  mentioned,  or 
whilst  he  was  employed  in  any  mine  or  quarry  or  otherwise  aa  therein 
also  mentioned,  or  whilst  he  was  npon  the  sea  in  the  course  of  his  occu- 
pation as  above  mentioned,  nor  did  his  said  death  arise  from  any  sur- 
gical operation  the  necessity  for  which  was  not  occasioned  by  such  acci- 
dent or  violence  as  aforesaid,  or  from,  duelling  or  prize-fighting,  nor  was 
the  claim  of  the  plaintiffs  one  made  in  respect  of  death  by  suicide,  or 
by  the  hands  of  justice,  or  in  respect  ef  any  injury  inflicted  intention- 
ally on  the  said  William  Warre  Simpson  by  himseiC  or  with  his  conseBt, 
or  of  death  or  injury  which  happened  to  him  while  acting  in  breach  of 
the  law,  or  which  waa  occasioned  by  the  wanton  and  voluntary  exposure 
of  himself  to  obvious  or  unnecessary  risk  or  injury ;  that  no  difference 
of  opinion  had  ever  arisen  between  the  plaintiffs  and  the  defendants  as 
to  the  amount  of  compensation  payable  in  this  behalf ;  and  that, 
although  all  conditions  precedent  had  been  performed,  and  all  things 
had  been  done  and  happened,  end  all  times  bad  elapsed,  so  an  to  entitle 
the  plaintiffs  to  maintain  this  soft*  and  although  the:  subscribed  capital 


♦269] 


and  other  funds  and  property  ef  the  said  company  *fer  the  time 
being  remaining  unapplied  and;  undisposed  of  and  net  applicant 


(a)  «  and  within  t  wenty-ene  (feys  after  the  22d  of  January,  1856," 
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to  prior  claims  and  demands  in  pursuance  of  the  trusts,  powers,  an4 
authorities  of  the  said  deed  of  settlement,  at  all  times  were  and  still 
remained  sufficient  to  make  good  and  pay  to  the  plaintiffs  the  said  sum 
of  2000/.,— of  all  which  premises  the  defendants  had  always  had 
notice, — jet  no  part  of  the  said  sum  of  20002.  had  ever  yet  been  paid : 
ind  the  plaintifis  claimed  25002. 

The  defendants  pleaded, — first,  that,  before  the  said  William  Warre 
Simpson  received  or  suffered  such  bodily  injury  from  accident  as  in  the 
declaration  alleged,  and  before  the  death  of  the  said  William  Warre 
Simpson,  to  wit,  on  the  22d  of  January,  1856,  one  of  the  said  premiums 
of  12L  on  the  said  policy,  payable  as  aforesaid,  accrued  and  became 
and  was  due,  and  the  same  remained  and  was  unpaid  for  the  space  of 
twenty-one  days  next  after  it  first  accrued  and  became  due,  and  had 
never  been  paid ;  whereby  the  said  policy  became  and  was  and  is  void ; 
and  that  all  claim  on  the  defendants  in  respect  thereof  for  the  said 
20001  ceased. 

And,  for  a  third  replication  to  the  said  plea,  upon  equitable  grounds, 
the  plaintifis  said,  that  the  day  on  which  the  said  premium  became  due 
as  in  the  said  plea  mentioned,  was  the  22d  of  January,  1856,  and  that 
the  said  William  Warre  Simpson  died,  as  in  the  declaration  mentioned, 
on  the  1st  of  February,  1856 ;  that  the  said  William  Warre  Simpson 
W  in  his  lifetime  fully  intended  to  pay  the  said  premium  within  the 
s&id  period  of  twenty-one  days  after  the  said  22d  of  January,  1856,  but 
had  not  done  so  at  the  time  of  his  death,  and  that,  from  that  time  until 
after  the  expiration  of  the  said  last-mentioned  period,  there  were  no 
executors,  administrators,  or  assigns  of  the  said  William  Warre  Simp- 
son in  existence  legally  authorised  or  entitled  to  pay  the  said  premium, 
or  to  deal  or  intermeddle  with  the  said  *  William  Warre  Simp-  r+nnn 
ion's  personal  estate  or  effects ;  that  it  was  impossible  for  the  *• 
>&id  William  Warre  Simpson,  his  executors,  administrators,  or  assigns, 
to  pay  the  said  premium  during  the  said  last-mentioned  period ;  and 
that,  from  the  time  when  probate  of  the  said  will  of  the  said  William 
Warre  Simpson  was  granted,  the  plaintiffs,  as  such  executors  as  afore- 
laid,  had  always  been  and  were  ready  and  willing  to  pay  and  allow  the 
said  premium  to  the  defendants  in  the  usual  way,  together  with  interest 
thereon  at  the  rate  of  51.  per  cent,  per  annum  (if  required)  from  the 
time  when  the  same  first  became  payable,— of  which   premises  the 
defendants  had  always  had  notice. 
Demurrer  and  joinder. 

The  demurrer  was  argued  in  Hilary.  Term  last,  by  Hawkins,  in  sup* 
port  of  it,  and  Byle$f  Serjt.,  eontrft. 

The  points  urged  on  behalf  of  the  defendants,  were, — First,  that,  as 
hj  the  policy,  it  was  expressly  conditioned  that  the  annual  premium 
ihould  be  paid  on  or  before  or  within  twenty-one  days  after  the  22d  of 
January  in  every  succeeding  year  so  long  as  the  acting  directors  for 
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the  time  being  of  the  company  should  accept  the  same,  the  fact  of  the 
testator  having  died  between  the  22d  of  January,  1856,  and  the  twenty- 
one  days  after  it,  and  of  there  being  no  executors,  administrators,  or 
assigns  of  the  testator  in  existence  authorized  to  make  the  payment, 
the  facts  stated  in  the  replication,  constituted  no  excuse  or  discharge  ati 
law  or  in  equity  for  the  non-payment  of  the  premium  on  the  22d  of  i 
January,  1856,  or  within  the  twenty-one  days  afterwards, — Secondly,  i 
that  the  replication  showed  no  answer  at  law  or  in  equity  to  the  defend* 
ants'  plea :  and  the  following  authorities  were  cited, — Sparks  v.  The \ 
Liverpool  Water  Works  Company,  13  Yes.  428,  Davis  t>.  Thomas,  1 1 
♦9711  *Rass*  ^  ^*  506,  Job  t>.  Banister,  2  Kay  &  J.  374,  Pearson 
■*  v.  The  London  &  Croydon  Railway  Company,  14  Sim.  541,  and! 
Burgh  (or  Bird)  v.  Legge,  5  M.  &  W.  418,f  7  Dowl.  P.  C.  814.  \ 

The  points  urged  on  behalf  of  the  plaintiffs  were, — First,  that  the 
third  replication  was  a  good  answer  to  the  plea,  inasmuch  as  it  disclosed! 
circumstances  which  in  equity  entitled  the  plaintiffs  to  be  relieved  from  j 
the  forfeiture  of  the  policy, — Secondly,  that  as,  by  the  terms  of  the 
policy,  the  premium  might  have  been  paid  by  the  representatives  of  the ! 
deceased  within  twenty-one  days  after  the  22d  of  January,  and  as  such  ; 
payment  became  impossible  by  inevitable  necessity,  the  plaintiffs  ought \ 
in  equity  to  be  relieved  against  the  forfeiture,  and  allowed  the  benefit  j 
of  the  policy :  and  the  following  cases  were  cited, — Eaton  v.  Lyon,  3  j 
Yes.  689,  Firman  v.  Lord  Ormonde,  Beatty  (Irish),  347,  and  also  the  | 
83d,  84th,  and  85th  sections  of  the  Common  Law  Procedure  Act,  1851,  j 
17  &  18  Vict.  c.  125.  | 

After  argument,  the  plaintiffs  obtained  leave  to  amend  their  replica-  j 
tion,  but  ultimately  they  declined  to  avail  themselves  of  it,  and  the 
defendants  had  judgment  on  the  demurrer. 

The  cause  went  down  for  trial  upon  the  issues  of  fact,  which  were  as ; 
follows : —  i 

Second  plea, — that  the  said  accident  did  not  cause  the  death  of  the 
said  W.  W.  Simpson. 

Third  plea, — that  the  death  of  the  said  W.  W.  Simpson  was  not 
occasioned  by  any  external  and  material  cause  operating  upon  his 
person. 

The  plaintiffs  took  issue  on  the  second  and  third  pleas. 

First  replication,  to  the  first  plea, — that  the  defendants  ought  not  to 
*2721  ^e  Emitted  or  received  to  plead  *the  said  first  plea,  or  to  make , 
J  the  allegations  therein  contained,  because  the  plaintiffs  said  that ; 
the  day  on  which  the  said  premium  became  payable  as  in  the  said 
first  count  mentioned  was  the  22d  of  January,  1856,  and  that  the  said 
W.  W.  Simpson  died  on  the  1st  of  February,  1856 ;  and  that,  from  the 
time  of  his  death  until  the  expiration  of  twenty-one  days  next  after  the 
said  22d  of  January,  1856,  the  plaintiffs  were  in  communication  both 
by  letter  and  otherwise  with  the  defendants  upon  the  subject  of  the  6aid 
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policy  and  of  the  death  and  the  cause  of  the  death  of  the  said  W.  W. 
Simpson,  and  the  claim  which  is  now  made  by  the  plaintiffs  in  this 
action :  that,  in  the  coarse  of  and  during  such  communications,  the 
defendants  by  their  conduct  caused  the  plaintiffs  -to  believe,  and  the 
plaintiffs  accordingly  did  believe,  and  acted  upon  the  belief,  that  the 
said  policy  was  in  full  force  and  effect  for  the  year  ending  the  22d  of 
January,  1857 :  that  the  plaintiffs  had  no  means  of  ascertaining,  and 
did  not  nor  could  in  fact  ascertain,  from  any  documents  of  the  said  W. 
W.  Simpson,  or  otherwise  than  from  the  defendants  themselves,  whether 
or  not  the  said  premium  had  been  paid  or  the  said  policy  was  in  force 
for  the  year  ending  the  22d  of  January,  1857 :  and  that,  if  they,  the 
plaintiffs,  had  known  that  the  said  premium  had  not  been  paid,  and  that 
the  policy  would  not  be  in  force  for  the  said  last-mentioned  year,  unless 
the  same  were  paid  within  the  said  period  of  twenty-one  days,  and  if  the 
plaintiffs  had  not  been  deceived  and  misled  by  the  words  and  conduct 
of  the  defendants  as  in  the  replication  aforesaid,  the  said  premium 
irould  have  been  paid  within  the  said  period  of  twenty-one  days. 

Second  replication,  to  the  first  plea, — upon  equitable  grounds, — that 
the  defendants  ought  not  to  be  allowed  to  plead  the  said  first  plea, 
because  the   plaintiffs  said  that  the  day  on  which  the  said  premium 
became  payable  *as  in  the  said  plea  mentioned,  was  the  22d  of  r^o^q 
January,  1856,  and  that  the  said  W.  W.  Simpson  died  on  the  *• 
1st  of  February  following ;  and  that,  from  the  time  of  the  death  of  the 
Etid  W.  W.  Simpson  until  after  the  expiration  of  the  said  period  of 
twenty-one  days  in  the  said  plea  mentioned,  the  plaintiffs  were  in  com- 
munication both  by  letter  and  otherwise  with  the  defendants  upon  the 
subject  of  the  said  policy  and  of  the  death  and  the  cause  of  the  death 
of  the  said  W.  W.  Simpson,  and  of  the  claim  which  is  now  made  by 
the  plaintiffs  in  this  action :  that,  throughout  the  whole  course  of  those 
communications,  the  defendants  led  the  plaintiffs  to  believe,  and  the 
plaintiffs  did  accordingly  believe,  that  the  said  policy  was  in  full  force 
and  in  effect  for  the  year  ending  the  22d  of  January,  1857,  and  that 
they,  the  plaintiffs,  so  considered  it,  and  that  there  was  no  question 
between  the  plaintiffs  and  defendants  as  to  the  said  policy  being  in  full 
force  and  effect  for  that  year,  and  that  the  only  questions  between  the 
plaintiffs  and  defendants  were  whether  the  said  accident  did  or  did  not 
cause  the  death  of  the  said  W.  W.  Simpson,  and  whether,  his  death  was 
or  was  not  occasioned  by  any  external  or  material  cause  operating  upon 
bis  person :  that  they,  the  plaintiffs,  had  no  means  of  ascertaining  other- 
wise than  from  the  defendants  themselves  whether  the  said  premium 
bad  been  paid  by  the  said  W.  W.  Simpson  in  his  lifetime ;  and  that  it 
was  entirely  owing  to  the  premises  in  the  replication  aforesaid,  and 
particularly  to  the  conduct  of  the  defendants  in  the  course  of  the  said 
communications,  that  the  said  premium  was  not  duly  paid  within  the 
said  period  of  twenty-one  days :  that  they,  the  plaintiffs,  were  in  fact 
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misled  Mid  deceived  by  the  conduct  of  the  defendants,  and  that  the 
defendants  intended  to  mislead  and  deceive  them  in  that  behalf,  for  that 
(amongst  other  things),  immediately  after  the  expiration  of  the  said 
*2741  Per*°^  °f  twenty-one  days,  when  it  was  just  too  *late  (according 
J  to  the  strict  terms  of  the  said  policy)  for  the  plaintiffs  to  pay  the 
paid  premium,  the  defendants  intimated  to  the  plaintiffs  for  the  first 
time,  and  in  the  course  of  communications  which  were  then  passing 
with  respect  to  the  aforesaid  question,  that  the  policy  was  not  in  exist- 
ence, they  the  defendants  having  during  the  whole  of  the  said  previous 
communications  led  the  plaintiffs  to  believe  the  contrary,  and  to  deal 
with  them  the  defendants  upon  that  belief  and  understanding :  and  that 
they  the  plaintiffs  on  their  part  had  always  kept  good  faith  with  the 
defendants,  and  had  been  and  were  then  ready  and  willing  to  allow  the 
said  premium,  with  interest,  to  the  defendants,  by  way  of  deduction  as 
aforesaid,— of  which  premises  the  defendants  had  always  had  notice. 

The  defendants  joined  issue  on  these  replications. 

The  cause  came  on  for  trial  before  Cockburn,  C.  J.,  at  the  sittings 
.  in  London  after  Hilary  Term  last,  when  the  following  facts  appeared  in 
'  evidence :— The  plaintiffs  were  the  executrix  and  executors  of  William 
Warre  Simpson,  who  in  his  lifetime  resided  at  Abbey  Wood  in  the 
county  of  Kent,  and  carried  on  the  business  of  a  Russia  broker  in 
Grown  Court,  Old  Broad  Street,  London.  The  defendants  are  an 
insurance  company  legally  incorporated,  and  established  for  the  purpose 
of  insuring  against  accidents,  and  carrying  on  business  at  No.  7,  Bank 
Buildings,  Lothbury. 

On  the  22d  of  January,  1851,  Simpson  effected  with  the  defendants 
a  policy  in  the  terms  set  out  in  the  declaration ;  and  the  premiums  on 
that  policy  were  regularly  paid  as  they  became  due,  in  the  years  1852, 
1858,  1854,  and  1855. 

On  the  27th  of  January,  1856,  an  accident  happened  to  Simpson 
which  caused  his  death  on  the  1st  of  February  following.  A  question 
Was  raised  at  the  trial,  under  the  issues  joined  on  the  second  and  third 
*2751  P^eas>  wnether  *  Simpson  died  in  consequence  of  an  accident 
-*  within  the  meaning  of  the  policy :  but  this  was  disposed  of  by 
the  finding  of  the  jury  in  the  affirmative. 

Three  days  after  Simpson's  death,  viz.  on  the  4th  of  February,  Bis 
executors  handed  the  polioy  to  Mr.  Growdy,  who  was  acting  as  their 
solicitor,  with  instructions  to  take  the  necessary  steps  for  obtaining  the 
amount  from  the  company;  and  Mr.  Crowdy  accordingly  on  that  day 
addressed  a  letter  to  their  secretary,  Mr.  Young,  as  follows : — 

« 17  Serjeants'  Inn,  Fleet  Street, 
"  February,  4th,  1856. 

•«  Sir,-*Mr.  W.  Warre  Simpson,  of  Cronstadt  House;*  Abbey  Wood, 
Kent,  who  was  insured  in  your  office  for  2000Z.,  by  policy  No.  8C8J, 
died  on  Friday  last  in  consequence  of  a  severe  fall,  and  burns  and  other 
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injuries  resulting  therefrom,  which  took  place  on  Sunday  evening  the 
27th  of  January  last.  His  executors,  observing  by  the  policy  that 
notice  has  at  once  to  be  given  to  your  office,  desire  me  to  communicate 
this  fact  to  you,  and  to  add  that  the  funeral  will  take  place  on  Thursday 
next;  but  that  it  is  found  desirable  to  close  the  coffin  this  evening;  but 
that,  on  hearing  that  you  wished  your  medical  officer  to  inspect  the 
body  (if  such  be  your  usual  practice),  it  can  perhaps  be  kept  open  until 
to-morrow,  though  longer  delay  is  undesirable.  The  executors  have 
only  just  seen  the  policy,  or  would  have  given  you  this  intimation 
sooner,  although  in  fact  only  one  business  day  has  now  elapsed  since 
the  death.  Yours,  &c., 

«  W.  Young,  Esq.  «  James  Chowey." 

"Secretary  to  the  Accidental  Death  Insurance  Co/' 

On  the  5th  of  February,  Mr.  Young  returned  Mr.  Crowdy  the  fed* 
lowing  answer : — 

*"  Accidental  Death  Insurance  Company,      r*<yra 
«  7,  Bank  Buildings,  Lothbury.  *• 

«  5th  February,  1856. 
« Sir, — I  have  to  acknowledge  receipt  of  your  letter  of  yesterday. 
Our  Burgeon  went  down  to  Abbey  Wood  yesterday  afternoon  to  view 
the  body  of  the  late  Mr.  W.  W.  Simpson ;  and  I  have  just  heard  from 
him,  that,  before  he  can  decide  whether  a  post-mortem  examination  will 
be  necessary,  he  must  see  Mr.  Simpson's  surgeon's  certificate  of  the 
cause  of  death.  You  will,  therefore,  see  the  necessity  of  returning  the 
enclosed  form  filled  up  immediately. 

"Yours,  &c. 
"To  Mr.  Jas.  Crowdy."  «  William  Young.1* 

On  the  same  day  (the  5th),  the  form  of  certificate  enclosed  in  Mr. 
louug's  letter  was  duly  filled  up  and  signed  by  Mr.  A.  Kingdon,  the 
Burgeon  who  had  attended  Mr.  Simpson  from  the  time  when  the  acci- 
dent occurred  until  he  died ;  and  that  certificate  was  then  duly  returned 
bj  Mr.  Crowdy  to  the  defendants'  office. 

Up  to  the  time  of  Mr.  Simpson's  death,  neither  he  nor  the  defend* 
mts  had  expressed  any.  intention  of  discontinuing  the  said  policy.  The 
policy  had  been  effected  in  the  first  instance  by  one  of  the  defendants9 
country  agents,  who  resided  in  the  neighbourhoo  1  of  Abbey  Wood ;  and 
the  premiums  for  the  previous  years  had  usually  been  paid  to  this  agent 
ty  Mr.  Simpson,  upon  the  company's  receipt. 

The  company  were  in  the  habit  of  sending  down  to  their  country 
•gents  printed  forms  of  receipt  for  the  premiums  becoming  payable 
from  time  to  time  within  each  agent's  district ;  and  the  agent  then 
received  the  money  upon  these  receipts,  and  transmitted  it  to  the 
defendants'  office  in  London.  In  accordance  with  this  usage,  the 
defendants  had  sent  to  their  agent  for  the  Abbey  Wood  district  the 
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♦9771  Pr*nte^  ^orm  °f  rece*pt  f°r  Mr.  ♦Simpson's  premium ;  and  that 
-*  printed  form  was  after  Mr.  Simpson's  death  returned  to  them  bj 
the  agent  on  the  8th  of  February,  with  an  intimation  that  the  premium 
had  not  been  paid.  Up  to  this  day, — the  8th  of  February, — the  secre- 
tary had  no  reason  to  doubt  that  the  premium  had  been  duly  paid. 

On  the  11th  of  February,  a  meeting  of  the  board  of  directors,  who 
had  the  management  of  the  affairs  of  the  company,  took  place ;  and  the 
secretary  mentioned  to  them  at  that  meeting  the  subject  of  Mr.  Simp- 
son's policy.  All  other  business  which  was  brought  before  the 
directors  was  then  disposed  of;  but  a  special  meeting  was  fixed  for  the 
13th  of  February  (the  day  after  the  twenty-one  days  would  hare 
expired),  for  the  further  consideration  of  Mr.  Simpson's  policy. 

The  special  meeting  was  accordingly  held  on  the  13th,  when  the 
matter  was  considered  by  the  board ;  and  the  result  was,  that  a  resolu- 
tion was  passed  by  the  directors,  the  effect  of  which  was  communicated 
by  Mr.  Young  to  Mr.  Growdy  by  a  letter  of  that  date,  of  which  the 
following  is  a  copy : — 

<<  Accidental  Death  Insurance  Company, 
«  7,  Bank  Buildings,  Lothbury, 

« 13th  February,  1856. 
«  Policy  No.  868*. 
"  Sir, — I  am  directed  to  inform  you  that  the  case  of  the  late  Mr, 
Simpson  has  been  considered  this  day,  and  that  the  board  are  of  opi- 
nion that  no  claim  is  payable  under  the  above  policy. 

«  Yours,  &c, 

"  William  Young." 

To  this  letter  Mr.  Crowdy  replied  as  follows : — 

« 17,  Serjeants'  Inn,  Fleet  Street, 
«  February  14th,  1856. 
«  Policy  No.  868J. 

*27fll  "  ^*r» — ^  am  in  rece*P*  °^  your  kite*"  informing  me  *that  your 
-*  board  are  of  opinion  that  no  claim  is  payable  under  the  above 
policy.  May  I  beg  the  favour  of  your  informing  me  upon  what  grounds 
the  board  propose  to  dispute  a  claim  which  appears  to  be  such  a  clear 
one  upon  the  certificates  and  evidence  which  have  been  furnished  to 
you  ?  "  Yours,  &c, 

«  W.  Young,  Esq.,  «  James  Crowdy.1' 

"  Secretary  to  the  Accidental  Death  Insurance  Go." 

On  the  19th  of  February,  Mr.  Young  addressed  the  following  letter 
to  Mr.  Crowdy : — 

"  Accidental  Death  Insurance  Company, 
"  7,  Bank  Buildings,  Lothbury, 
« 19th  February,  1856. 
«  Sir, — I  have  laid  your  letter  of  the  14th  instant  before  the  board, 
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and  am  directed  to  say  that  it  is  not  usual,  nor  can  it  be  expected  that 
they  should  enter  into  the  reasons  which  have  guided  them  in  arriving 
at  their  decision  communicated  to  you  in  my  letter  of  the  13th  instant. 

"  Yours,  &c, 
"James  Crowdy,  Esq.,  "William  Young."  » 

To  this  letter  Mr.  Crowdy  replied  on  the  20th,  as  follows : — 

"  17,  Serjeants'  Inn,  Fleet  Street, 
«  February  20th,  1856. 
•  "  Policy  on  life  of  Mr.  W.  W.  Simpson. 
"  Sir, — I  have  received  your  letter  of  yesterday,  stating  that  it  is 
rarosnal  and  cannot  be  expected  that  your  directors  should  enter  into 
their  reasons  for  resisting  the  claim  under  this  policy.     I  cannot  help 
observing  hereon  that  I  believe  it  is  not  only  not  unusual,  but  that  it  is 
very  usual  for  insurance  offices  to  offer  at  all  events  some  *reason  r*<vr<\ 
whenever  they  repudiate  their  liability  to  a  claim  which,  as  in  ■- 
this  case,  is,  to  say  the  very  least,  prim&  facie  a  fair  and  just  one,  upon 
the  certificates  sent  into  your  office.     If,  however,  the  directors  are 
unable  to  give  their  reasons,  or  determine  upon  withholding  them  from 
Mr.  Simpson's  family,  I  will  not  here  raise  any  further  discussion  upon 
the  fairness  of  such  a  mode  of  proceeding. 

"I  shall  feel  obliged  by  your  allowing  me  to  take  a  copy  of  the 
proposal  originally  sent  in  by  Mr.  Simpson  for  this  insurance,  and  will 
send  or  call  in  the  course  of  to-morrow  for  that  purpose. 

"  Yours,  &c, 

James  Crowdy." 
"  W.  Young,  Esq., 
"Secretary  to  the  Accidental  Death  Insurance  company." 

Again,  on  the  20th  of  March,  Mr.  Crowdy  addressed  Mr.  Young,  as 
follows  :— 

« 17,  Serjeants'  Inn,  Fleet  Street, 
«  March  20th,  1856. 
"  Policy  on  life  of  Mr.  W.  W.  Simpson. 
«  Sir, — I  must  beg  the  favour  of  a  reference  to  the  solicitors  to  your 
office,  as  I  have  received  instructions  from  Mr.  Simpson's  executors  to 
take  proceedings  upon  this  policy.     I  regret  that  my  clients  should  be 
forced  to  this  course  by  the  most  extraordinary  and  unusual  course  of 
i  refusal  to  pay,  without  one  word  of  reason  assigned  for  such  refusal. 

"Yours,  &c., 

«  James  Cbowdy." 
w W.Young,  Esq., 
"  Secretary  to  the  Accidental  Death  Insurance  Co." 

It  did  not  appear  that  the  defendants  had  ever  intimated,  either  to 
*•  Crowdy  or  to  any  other  person  on  behalf  of  the  plaintiffs,  that  the 
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*2ftl)1  Prem*ttm  on  *^e  policy  *had  not  been  paid,  or  that  it 

•*  that  account  that  the  claim  upon  the  policy  was  resisted. — the 
only  question  ever  raued  by  them  previously  to  the  eommeneemeDt  of 
this  action  (on  the  9th  of  April,  1866),  being,  that  which  was  made  the 
subject  of  the  second  and  third  pleas,  viz.  whether  Mr.  Simpson  died 
from  an  accident  within  the  meaning  of  the  policy.  The  plaintiffs  and 
their  attorney  consequently  supposed  that  this  was  the  only  question  at 
issue.  If  they  had  been  informed  by  Mr.  Young  that  the  premium  had 
not  been  paid,  they  would  have  paid  it  before  the  expiration  of  the 
twenty-one  days. 

The  Lord  Chief  Justice,  in  his  summing  up,  told  the  jury  that  the 
substantial  question  for  them  upon  this  part  of  the  case  was,  whether 
the  defendants  wilfully  and  fraudulently  misled  the  plaintiffs  as  to  the 
fact  of  the  premium  not  having  been  paid,  and  whether  the  consequence 
of  so  misleading  them  was  to  prevent  them  from  paying  the  premium 
before  the  expiration  of  the  twenty-one  days. 

The  jury  found  that  the  defendants  intentionally  withheld  from  the 
plaintiffs  the  fact  of  the  non-payment  of  the  premium,  from  the  8th  of 
February ;  that  the  plaintiffs  were  misled  by  the  letter  of  the  5th  of 
February,  and  thereby  induced  to  make  no  further  inquiries ;  but  that, 
if  they  had  made  further  inquiries,  they  might  have  ascertained  the 
fact. 

In  answer  to  a  question  from  the  Lord  Chief  Justice,  the  jury  also 
stated  that  they  used  the  word  "intentionally"  as  being  a  milder 
expression  than  "wilfully  and  fraudulently;"  but  that  they  found  that 
the  defendants  withheld  the  fact  of  the  non-payment  of  the  premium, 
for  the  purpose  of  bringing  about  the  result  which  followed,  vis.  that 
the  plaintiffs  did  not  pay  the  premium  within  the  twenty-one  days. 

Upon  this  finding,  his  Lordship  directed  a  verdict  to  be  entered  for 

*Qft11  ^e   pl&intiff8  upon  the  issues  raised  on  the  *first  and  second 
J  replications  to  the  first  plea, — reserving  leave  to  the  defendants 
to  move  to  set  aside  that  verdict  and  enter  a  verdict  for  them  upon 
those  issues. 

A  verdict  having  accordingly  been  entered  for  the  plaintiffs  for  19882., 
Hawkins,  in  Easter  Term  last,  obtained  a  rule  calling  upon  the 
plaintiffs  to  show  cause  why  the  verdict  found  for  them  on  the  replica- 
tions to  the  first  plea  should  not  be  set  aside,  and  instead  thereof  a 
verdict  be  entered  for  the  defendants  thereon ;  or  why  judgment  should 
not  be  entered  thereon  for  the  defendants  non  obstante  veredicto ;  or 
why  the  entry  of  final  judgment  on  the  verdict  entered  on  such  replica- 
tions should  not  be  stayed ;  or  why  there  should  not  be  a  new  trial,  on 
the  grounds, — that  the  privilege  of  paying  the  premiums  within  the 
twenty-one  days  after  the  22d  of  January  was  the  privilege  of  the 
insured  alone,  and  that  the  executors  had  no  power  or  privilege  to  pay 
after  his  death,—- that,  the  assured  having  died  within  the  twenty-one 
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days  after  the  22d  of  January,  1866,  without  having  paid  the  premiums, 
the  policy  was  Toid, — that  the  directors  of  the  company  had  power  to 
refuse  the  premium,  and  that  payment  of  the  premium,  to  be  of  any 
effect,  must  be  accepted  by  the  directors,  and  a  receipt  given  by  them* 
—that  the  replications  afford  no  answer  to  the  first  plea, — that  they 
depart  from  the  declaration,— that  they  were  not  proved  by  the  finding 
tf  the  jury, — that  there  was  no  duty  on  the  defendants  to  inform  the 
eiecutors  that  the  premium  was  not  paid,  and  the  omission  to  inform 
them  of  that  fact,  even  though  intentional,  was  no  answer  to  the  plea, 
—that  there  was  no  evidence  of  any  wilful  concealment  on  the  part  of 
the  directors,— and  that  the  verdict  was  against  the  evidence. 

jBylee,  Serjt.,  Jame*  Wiidey  Q.  C,  and  Qatrth,  showed  *cause.  r*ooo 

—The  second  and  third  pleas  having  been  disposed  of  by  the  ■■ 

finding  of  the  jury,  and  the  third  replication  by  the  judgment  of  the 

court,  there  only  remained  to  be  considered  the  first  plea,  and  the  firs* 

ari  leeond  replications  thereto.    The  first  question  is,  whether  the  plea 

is  a  good  answer  to  the  declaration;     The  substance  of  the  plea,  is,  that, 

before  the  assured  received  the  injury  which  resulted  in  his  death,  and 

before  the  death,  one  of  the  premiums  of  121.  on  the  policy  became  due, 

and  that  the  same  remained  unpaid  for  twenty-one  days,  whereby  the 

policy  became  void.    At  the  time  of  the  death  of  the  assured,  the 

20002.  would  have  been  due  provided  the  122.  had  been  paid.     The 

twenty-one  days  allowed  by  the  terms  of  the  first  condition  for  the 

payment  of  the  annual  premium  not  having  then  expired,  there  was 

then  due  to  the  plaintiffs  from  the  company  2000Z.  subject  to  the  pay* 

meat  of  12/.  within  twenty-one  days.     Was  it  necessary  that  the  12?. 

should  be  actually  paid  ?    Would  it  not  be  enough  that  the  executor* 

were  ready  to  deduct  that  sum  from  the  amount  due  to  them  ?    In 

truth,  the  twenty-one  days  are  covered  by  the  premium  for  the  preceding 

year.    [Williams,  J. — You  contend  that  the  policy  covers  a  year  and 

twenty-one  days,   for   the   single    premium?]      For  the  first  year. 

[Williams,  J.-~-When  does  the  second  year  commence  ?}    From  the 

end  of  the  twenty-one  days.     The  only  object  of  the  twenty-one  days, 

**s,  to  keep  the  assured  protected  for  that  extended  time.     In  Doe  cL 

Pitt  v.  She  win,  3>  Campb.  184,  a  tenant  held  premises  under  a  lease  in 

which  there  was  a  covenant  to  insure  and  keep  insured  a  given  sum 

*po&  the  demised  premises.     He  effected  an  annual  policy  on  the 

premises  with  an  insurance  company  in  the  usual  printed  form,  by 

*bith  it  was  declared  that  the  policy  should  be  for  such  longer  period 

•*  the  tenant   should   regularly  pay  and  the  company  receive  the 

ptemHim ;  and  a  space  of  fifteen  days  beyond  the  Quarter  days  rjoo* 

*u  given  for  payment  of  the  premiumy  during  which  time  the  L 

K&pany  was  liable:  the  year  expired  on  the  25th  of  March,  1811,  bat 

the  tenant  did  not  pay  the  premium  for  a  renewal,  till  the  25th  of  April 

blowing:  the  company  then  gave  a  receipt  for  the  premium,  stating 
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the  insurance  to  be  from  Lady  Day,  1811,  to  Lady  Day,  1812 :  and  H 
was  held  that  the  covenant  was  broken  by  reason  of  the  non-payment 
of  the  premium  on  or  before  the  9th  of  April,  and  that  the  lease  waa 
forfeited,  upon  a  clause  of  re-entry.    Lord  Ellenborough  says :  "  There 
was  an  interval  during  which  the  insurance  was  discontinued.     The 
fifteen  days,  which  are  an  excrescence  from  the  preceding  yeary  expired 
on  the  9th  of  April.     The  policy  then  became  extinct,  and  the  landlord 
was  deprived  of  all  protection  till  the  25th  of  that  month.    A  fire  might 
have  happened  in  the  meantime ;  and  there  is  no  pretence  for  saying 
that  in  that  case  the  Phoenix  office  would  have  been  liable.     For  a 
certain  period  the  landlord  ran  the  risk  of  fire,  and  the  sum  of  800£ 
was  not  kept  insured  upon  the  premises  in  any  office.     It  may  admit  of 
considerable  doubt  whether  by  the  revenue  laws  the  policy  could  be 
lawfully  renewed  by  the  payment  of  the  premium  after  the  expiration 
of  the  fifteen  days.     At  any  rate,  its  existence  was  suspended  from  the 
9th  to  the  25th  of  April.     The  covenant  to  insure  was,  therefore, 
broken  ;  and  the  landlord  is  entitled  to  recover  at  law,  whatever  relief 
there  may  be  for  the  tenant  in  equity."     [Cresswell,  J. — There  was 
an  express  insurance  there  for  a  year  and  fifteen  days.]     Provided  the 
premium  for  renewal  was  paid  within  the  fifteen  days.     [Cresswell, 
J. — I  do  not  so  read  it.]    There  is  this  important  provision  at  the  begin- 
ning of  the  fourth  condition, — "  In  every  case  where  a  new  premium 
shall  become  payable,  the  directors  shall  be  at  liberty  to  terminate  the 
risk,  by  refusing  to  accept  such  premium ;  and  shall  also  be  at  liberty, 
*2841  Prev^0U8^y  t°  accepting  any  *new  premium,  to  require  such 
J  further  information  as  they  may  think  fit  regarding  the  insured." 
[GocKBURN,  G.  J. — Suppose  they  ask  for  information,  and  find  that  the 
insured  has  met  with  an  accident  likely  to  result  in  death,  may  the 
company  then  refuse  to  receive  the  premium  ?     Williams,  J. — The 
information  might  be  as  to  habits  of  life  rendering  him  an  ineligible 
subject  for  insurance.     Milward. — Or  as  to  hid  occupation.]     The 
company  must  at  all  events  be  liable  until  the  expiration  of  the  twenty- 
one   days.      [Gockburn,    C.   J. — If  the  party  means   to   drop   the 
insurance,  and  meets  with  a  serious  accident  within  twenty-one  days 
after  the  expiration  of  the  year  of  insurance,  he  may,  according  to  your 
argument,  tender  the  premium  which  he  never  intended  to  pay,  and  so 
make  the  company  liable?]     The  first  condition  admits  of  no  other 
construction.    [Gockburn,  G.  J. — Is  not  this  the  true  construction  of 
the  first  and  fourth  conditions,  taken  together, — If  the  insured  chooses 
to  renew  the  policy,  he  may  do  so  by  paying  the  premium  within  the 
twenty-one  days,  provided  the  directors  do  not  exercise  the  option  given 
them  of  terminating  the  risk  by  refusing  to  receive  the  money ;  and,  in 
that  case,  the  company  shall  be  liable  notwithstanding  the  happening 
before  the  expiration  of  the  twenty-one  days  of  the  event  upon  the 
happening  of  which  the  money  secured  by  the  policy  becomes  payable?] 
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Any  other  construction  than  that  which  makes  the  twenty-one  days 
part  of  the  portion  of  time  covered  by  the  insurance,  renders  the 
reservation  of  that  period  useless.     If  this  was  not  an  existing  policy 
during  the  twenty-one  days,  it  could  not  be  revived.     It  is  submitted 
that  it  was  a  continuing  policy  at  the  time  of  the  death  of  the  insured, 
and  there  was  then  an  inchoate  claim  against  the  company, — defeasible, 
possibly,  under  the  fourth  condition.     Then,  as  to  the  option  of  the 
directors,  how  and  when  is  it  to  be  exercised  ?    When  a  new  premium 
becomes  payable.     *Now,  the  new  premium  accrues  or  becomes  r^ft- 
due  on  tjie  22d  of  January.     That  appears  from  the  second  con-  "■ 
dition,  which  provides,  that,  "  if  the  premium  on  this  policy  be  unpaid  for 
the  space  of  twenty-one  days  next  after  it  shall  first  accrue  or  become  due, 
then  this  policy  shall  become  and  be  absolutely  void,  and  the  person  or 
persons  entitled  to  the  benefit  of  such  policy  shall  forfeit  all  his,  her,  or 
their  claim  on  the  company  under  the  same."     The  same  meaning  must 
he  given  to  the  same  words  in  the  fourth  condition.     If  it  be  optional 
for  the  directors  to  refuse  the  premium  at  any  time  during  the  twenty- 
one  days,  the  provision  giving  the  twenty-one  days  for  payment  of  the 
premium,  which  was  intended  for  the  benefit  of  the  insured,  is  altogether 
nullified.     The  policy,  which  is  made  by  the  company  themselves,  must 
be  construed  most  strongly  against  them.     In  Salvin  v.  James,  6  East, 
571,  by  a  policy  under  seal  referring  to  certain  printed  proposals,  a 
fire-office  insured  the  defendants'  premises  from  the  11th  of  November, 
1802,  to  the  25th  of  December,  1803,  for  a  certain  premium,  which  was 
to  be  paid  yearly  on  each  25th  of  December,  and  the  insurance  was  to 
continue  so  long  as  the  insured  should  pay  the  said  premium  at  the  said 
times,  and  the  office  should  agree  to  accept  it :  and  by  the  printed  pro- 
posals it  was  stipulated  that  the  insured. should  make  all  future  payments 
annually  at  the  office  within  fifteen  days  after  the  day  limited  by  the 
yoliey,  upon  forfeiture  of  the  benefit  thereof  and  that  no  insurance  was 
to  take  place  till  the  premium  was  paid :  and,  by  a  subsequent  advertise- 
ment (agreed  to  be  taken  as  part  of  the  policy),  the  office  engaged  that 
all  persons  insured  there  by  policies  for  a  year  or  more  had  been  and 
thould  be  considered  as  insured  for  fifteen  days  beyond  the  time  of  the. 
expiration  of  their  policies :  it  was  held,  that,  notwithstanding  this  latter 
clause,  the   assured   having,  before  the  expiration  of  the  year,  had 
*notice  from  the  office  to  pay  an  increased  premium  for  the  year  r*oofi 
ensuing,  otherwise  they  would  not  continue  the  insurance,  which  *■ 
tta  a%sured   had  refused,  the  office  was  not  liable  for  a   loss  which 
happened  within  fifteen  days  from  the  expiration  of  the  year  for  which 
the  insurance  was  made,  though  the  assured  after  the  loss,  and  before 
the  fifteen  days  expired,  tendered  the  full  premium  which  had  been 
demanded, — the  effect  of  the  whole  contract,  &c,  taken  together,  being 
only  to  give  the  assured  an  option  to  continue  the  assurance  or  not 
taring  fifteen  days  after  the  expiration  of  the  year,  by  paying  th$ 
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premium  for  the  year  ensuing,  notwithstanding  any  intervening  loss, 
provided  the  office  had  not  before  the  end  of  the  year  determined  the 
option  by  giving  notice  that  they  would  not  renew  the  contract.     In 
delivering  the  judgment  of  the  court,  Lord  EHenborough  there  says,— 
«  The  office  had  the  power  at  any  time  during  the  year  of  saying  to  the 
assured,  we  will  not  contract  with  you  again :  we  will  not  receive  from 
you  the  premium  for  another  year ;  and,  by  such  declaration,  the  object 
would   cease  for  which   the  fifteen  days  were  allowed;   and,  as  no 
premium  would  be  in  such  case  to  be  received,  no  indemnity  could  be 
claimed  in  respect  of  it.     The  consideration  of  the  indemnity  during 
the  fifteen  days,  is,  the  premium  which  may  be  paid  within  that  period ; 
but,  when  that  cannot  be  any  longer  looked,  to,  or  expected,  the  right 
to  the  indemnity  must  determine  also.     The  effect  of  the  third  article 
and  advertisement  are,  to  give  the  parties  an  option  for  fifteen  days 
to  continue  the  contract  or  not ;  with  this  advantage  on  the  part  of  the 
assured,  that,  if  a  loss  should  happen  during  the  fifteen  days,  though 
he  have  not  paid   his  premium,  the  office  shall  not  after  such  loss 
determine  the  contract ;  but  that  it  shall  be  considered  as  if  it  had  been 
renewed :  but  this  does  not  deprive  them  of  the  power  of  determining 
*9R71  t^e  contract  a*  the  end  of  the  term,  by  *making  their  option 
■*  within  a  reasonable  time  before  the  end  of  the  period  for  which 
the  insurance  was  made.     When  the  premium  is  received,  the  effect  of 
it  is  to  give  the  assured  an  assurance  for  another  year,  to  be  computed 
from  the  expiration  of  the  first  policy,  and  not  from  the  expiration  of  the 
following  fifteen  days,  which  would  be  the  case  if  the  argument  of  the 
plaintiffs'  counsel  were  well  founded,  that  the  interval  of  the  fifteen 
days  is  not  comprised  in  the  policy :  if  that  were  so,  a  new  policy  and 
new  stamps  would  be  necessary;  whereas,  according  to  the  present 
policy,  regard  being  had  to  its  relation  to  the  printed  proposals,  it  is  as 
insurance  for  one  year,  and  for  so  long  as  the  parties  please,  provided 
the  assured  pay  the  annual  premium  within  fifteen  days  of  the  expira- 
tion of  each  year ;  with  a  restriction  of  the  office  alone  from  determining 
the  policy  after  the  year  during  fifteen  days  of  the  following  year,  in 
case  a  loss  should  happen  during  that  period."     The  language  of  the 
condition*  here  is  somewhat  different ;  but  the  effect  was  intended  to  be 
the  same.     [WillKS,  J. — The  conditions  do  not  provide  for  payment 
of  the  premium  for  renewal  by  any  one  but  the  assured.     That  is  the 
difficulty  I  feel.     Cbessweli,,  J. — What  answer  have  you  on  the  record 
to  the  first  plea  ?    That  plea  alleges  that  the  premium  became  due  on 
the  22d  of  January,  1856,  and  that  it  never  has  been  paid.]    It  would, 
in  effect,  be  paid  by  adjustment.     The  plaintiffs  claim  2000*.  less  the 
121.  premium. 

Then,  as  to  the  replications.  The  first  replication  m  substance  % 
that  the  defendants  are  by  the  conduct  of  their  secretary  and  agent 
eetopped  from  saying  that  the  premium  had  not  been  paid.    [C 
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well,  J. — Where  w  the  evidence  that  the  plaintiffs  were  intentionally 
misled  ?     Cockburn,  C.  J. — The  directors  abstained  from  communica- 
ting to  the  executors  the  fact  of  the  premium  not  having  been  paid, 
until  after  the  expiration  of  the  *twenty-one  days.]     It  was  an  r*ooo 
unintentional  misleading  at  first,  but  became  culpable  when  the  *■ 
directors  subsequently  were  made  aware  of  the  true  state  of  things. 
[Cockburn,  C.  J. — Were  they  bound  to  give  the  executors  notice  that 
the  premium  was  unpaid  ?     If  they  had   done  anything  actively  to 
induce  the  executors  to  abstain  from  inquiry,  possibly  the  directors 
might  be  estopped  from  objecting  that  the  policy  had  dropped.     But 
the  question  is,  whether  there  is  any  evidence  of  conduct  on  their  part 
which  amounts  to  such  a  misleading  as  to  excuse  the  non-payment  of 
the  premium.]     This  is  very  analogous  to  the  case  of  Gregg  v.  Wells, 
10  Ad.  &  E.  90  (E.  C.  L.  B.  vol.  37),  2  P.  &  D.  296,  where  it  was  held, 
that  the  owner  of  goods,  who  stands  by  and  voluntarily  allows  another 
to  treat  them  as  his  own,  whereby  a  third  person  is  induced  to  bjy  them 
honfi  fide,  cannot  recover  them  from  the  vendee.     The  facts  of  that 
caw  were  these : — Gregg,  the  owner  of  the  fittings  of  a  public-house, 
demised  them  to  one  Durham,  who  thereupon  became  tenant  of  the 
house  to  a  third  party,  under  an  agreement  which  gave  his  landlord  a 
Ben  on  the   fittings.     Gregg  was  present  at  the  execution  uf  such 
agreement.     Durham  afterwards  sold  the  goodwill  and  fittings,  without 
Gregg's  knowledge  or  assent,  to  Wells,  who,  being  told  by  the  landlord 
that  Durham  was  his  tenant,  bought  them  bon&  fide,  in  ignorance  of 
Gregg's  title,  and  was  accepted  by  the  landlord  as  tenant  in  the  place 
of  Durham.      And  it  was  held  that  Gregg  could  not  maintain  trover  for 
the  fittings  against  Webb.     In  giving  judgment,  Lord  Denman,  who 
tried  the  cause,  said, — "  Pickard  v.  Sears,  6  Ad.  &  E.  469  (E.  C.  L. 
B.  vol.  83),  2  N.  &  P.  488,  was  in  my  mind   at  the  time  of  the 
'trial;  and  the  principle  of  that  case  may  be  stated  even  more  broadly1 
than  it  is  there  laid  down.     A  party  who  negligently  or  culpably 
Hands  by  and   allows   another  to  contract  on  the   faith  and  under- 
standing of  a  fact  which  he  can  contradict,  cannot  afterwards  dispute* 
*that  fact  in   an  action   against   the    person   whom    he   has  |-*oqq 
himself  assisted  in  deceiving."     Would  the  principle  of  that  ■- 
ease  have  been  at  all  varied,  if  the  plaintiff  had  been  ignorant  at  first 
that  the  goods  were  his,  and  had  allowed  the  sale  to  take  place  after  he 
had  become  acquainted  with  the  fact  ?    Surely  not.    In  the  judgment 
in  Pickard  v.  Sears,  the  court  say  that  "  the  rule  of  law  is  clear,  that, 
*here  one  by  his  words  or  conduct  wilfully  causes  another  to  believe! 
the  existence  of  a  certain  state  of  things,  and  induces  him  to  act  off 
that  belief,  so  as  to  alter  his  own  previous  position,  the  former  i» 
concluded  from  averring  against  the  latter  a  different  state  of  things  as 
easting  at  the  same  time."    [Williams,  J. — The  rule  in  Pickard  «. 
Seari  is  somewhat  qualified  by  the  judgment  of  the  Court  of  Exchequer 
*.  s.,  vol.  n.— 14 
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as  delivered  by  Parke,  B.}  in  Freeman  v.  Cooke,  2  Exch.  654,  663,f 
which  must  now  be  considered  as  the  governing  rule.  After  referring 
to  Pickard  v.  Sears,  and  Gregg  v.  Wells,  and  the  earlier  cases  of 
Greaves  v.  Key,  3  B.  &  Ad.  313  (E.  G.  L.  B.  vol.  23),  and  Heane 
v.  Rogers,  9  B.  &  C.  577  (E,  C.  L.  R.  vol.  17),  4  M.  &  R.  486, 
that  learned  judge  says :  "  Whether  that  rule  has  been  correctly 
acted  upon  by  the  jury  in  all  the  reported  cases  in  which  it  has  been 
applied,  is  not  now  the  question;  but  the  proposition  contained  in 
the  rule  itself,  as  above  laid  down  in  the  case  of  Pickard  v.  Sears, 
must  be  considered  as  established.  By  the  term  <  wilfully,'  however,  in 
that  rule,  we  must  understand,  if  not  that  the  party  represents  that  to 
be  true  which  he  knows  to  be  untrue,  at  least  that  he  means  his  repre- 
sentation to  be  acted  upon,  and  that  it  is  acted  upon  accordingly  ;  and 
if,  whatever  a  man's  real  intention  may  be,  he  so  conducts  himself  as 
that  a  reasonable  man  would  take  the  representation  to  be  true,  and 
believe  that  it  was  meant  that  he  should  act  upon  it,  and  did  act  upon 
it,  as  true,  the  party  making  the  representation  would  be  equally 
*2Q01  Preclu(fod  from  contesting  its  truth ;  and  conduct  by  ^negligence 
J  or  omission,  where  there  is  a  duty  cast  upon  a  person,  by  usage 
of  trade  or  otherwise,  to  disclose  the  truth,  may  often  have  the  same 
effect.  As,  for  instance,  a  retiring  partner  omitting  to  inform  his 
customers  of  the  fact,  in  the  usual  mode,  that  the  continuing  partners 
were  no  longer  authorized  to  act  as  his  agents,  is  bound  by  all  contracts 
made  by  them  with  third  persons  on  the  faith  of  their  being  so  author- 
ized." And  he  adds, — « In  truth,  in  most  cases  in  which  the  doctrine 
in  Pickard  v.  Sears  is  to  be  applied,  the  representation  is  such  as  to 
amount  to  the  contract  or  license  of  the  party  making  it."  Then,  as 
to  the  second  replication,  which  is  substantially  the  same  as  the  first, 
but  pleaded  on  equitable  grounds.  [Williams,  J. — Can  there  be  an 
equitable  replication  to  a  plea  showing  %  legal  objection  to  the  plaintiffs' 
recovering  upon  the  policy  ?(a)]  The  matter  alleged  in  the  replication 
is  matter  of  defeasance,  which  it  was  not  necessary  for  the  plaintiffs  to 
allege  in  their  declaration.  The  defendants  clearly  are  liable  for  having 
wilfully  abstained  from  removing  from  the  minds  of  the  plaintiffs  the 
delusion  under  which  they  knew  them  to  be  labouring. 

Hawkins  and  Milward,  in  support  of  the  rule,  were  stopped  by  the 

Court.  Cur.  adv.  vult 

Cbesswell,  J.,  now  delivered  the  judgment  of  the  court : — 

Tbis  was  an  action  by  the  executors  of  William  Warre  Simpson  on  a 

policy  effected  by  him  with  the  defendants  on  the  22d  of  January,  1851; 

and  the  declaration  averred  that  it  continued  in  force  at  the  time  of 

*£Q11  ^^m  Warre  Simpson's  death,  and  that,  while  it  continued  in 

J  *force,  he  met  with  an  accident  which  within  three  months  after 

(a)  See  Vorlej  v.  Barrett,  1  C.  B.  N.  S.  225,  234  (B.  C.  L.  R.  rol.  87). 
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its  occurrence,  and  within  twenty-one  days  after  the  22d  of  January, 
1856,  caused  his  death. 

The  defendants  pleaded,  that,  before  William  Warre  Simpson  suffered 
injury  from  an  accident  as  alleged,  and  before  his  death,  to  wit,  on  the 
22d  of  January,  1856,  one  of  the  premiums  of  122.  payable  as  in  the 
policy  mentioned  became  due,  and  the  same  remained  unpaid  for 
twenty-one  days  next  after  it  became  due,  and  had  never  been  paid, 
whereby  the  policy  became  roid. 

They  also  pleaded  two  other  pleas,  which  it  is  not  necessary  to 
notice. 

The  plaintiffs  replied, — first,  that  the  defendants  ought  not  to  be 
admitted  to  plead  the  first  plea,  because  they  said  that  William  Warre 
Simpson  died  on  the  1st  of  February,  1856 ;  and  that,  from  the  time 
of  his  death  until  the  expiration  of  twenty-one  days  next  after  the  22d 
of  January,  the  plaintiffs  were  in  communication,  both  by  letter  and 
otherwise,  with  the  defendants,  on  the  subject  of  the  policy  and  of  the 
death  and  the  cause  of  the  death  of  William  Warre  Simpson,  and  the 
claim  which  is  now  made  by  the  plaintiffs  in  this  action ;  and  that,  in 
the  course  of  and  during  such  communications,  the  defendants  by  their 
lords  and  conduct  wilfully  caused  the  plaintiffs  to  believe,  and  the 
plaintiffs  accordingly  did  believe,  and  acted  in  the  belief,  that  the  policy 
was  in  full  force  for  the  year  ending  the  22d  of  January,  1857 ;  and 
that  they  had  no  means  of  ascertaining  from  any  documents  in  their 
possession  whether  the  premium  had  been  paid  or  not,  4c. 

There  was  a  second  replication  in  substance  the  same. 

Upon  these  replications  issue  was  joined. 

There  was  a  third  replication,  to  which  the  defendants  demurred,  and 
upon  that  judgment  was  given  in  their  favour. 

The  cause  was  tried  before  the  Lord  Chief  Justice  at  *the  sit-  r*ooo 
tings  in  London,  after  Hilary  Term  last,  when  the  jury  found,  L  , 
on  the  issues  raised  by  the  replication,  that  the  defendants  intentionally 
withheld  information  of  the  non-payment  of  the  premium  from  the 
plaintiffs,  from  the  8th  of  February ;  and  that  the  plaintiffs  were  misled 
by  the  letter  of  the  5th  of  February,  and  were  thereby  induced  to  make 
no  further  inquiry,  while  by  making  further  inquiry  they  might  have 
ascertained  the  fact ;  and  thereupon  the  verdict  was  entered  for  the 
plaintiffs,  the  defendants  having  leave  to  move  to  enter  the  verdict  for 
them,  on  the  ground  that  the  evidence  did  not  sustain  the  plea. 

A  rule  nisi  was  granted  in  Hilary  Term,  against  which  cause  was* 
shown  in  Easter  Term:  and,  after  consideration,  we  are  of  opinion, 
that  the  rule  should  be  made  absolute  to  enter  the  verdict  for  the 
iefendants. 

The  evidence  given  on  the  trial  was,  that  the  deceased  had  effected 
to  insurance  against  death  or  injury  from  accident,  the  premium  on 
fhich  was  payable  on  the  22d  of  January  in  each  year*     The  decease* 
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died  on  the  1st  of  February.  The  premium  due  on  the  preceding  224 
of  January  was  then  unpaid.  The  policy  was  on  the  4th  forwarded  by 
the  executors,  by  whom  it  had  been  found,  to  a  Mr.  Crowdy,  the  solici- 
tor who  acted  for  them.  Mr.  Crowdy  on  the  same  day  wrote  to  the 
defendants  announcing  the  death  of  the  assured.  On  the  ensuing  day, 
the  secretary  of  the  company  wrote  to  Mr.  Crowdy  in  reply,  transmit- 
ting a  form  to  be  filled  up  in  the  ordinary  way,  and  notifying  the 
necessity  for  the  certificate  of  a  medical  man  as  to  the  cause  of  death. 
This  letter  was  silent  as  to  the  premium  due  on  the  22d  of  January 
not  having  been  paid.  In  point  of  fact,  it  was  at  that  time  unknown 
to  the  secretary  or  the  defendants,  as  it  also  was  to  the  plaintiffs  and 
their  solicitor,  that  the  premium  in  question  had  not  been  paid.     It  had 

*9cm  ">e6n  *e^  t0  an  a£ent  through  the  medium  of  *whom  this  insur- 
-J  ance  had  been  effected,  to  receive  the  premium,  as  was  usual  in 
such  cases ;  and  the  defendants  were  not  aware  that  it  had  not  been 
received  in  due  course,  till  a  letter  was  received  on  the  7th,  calling 
attention  to  the  death  of  the  assured,  and  to  the  fact  that  the  premium 
remained  unpaid.  This  fact  the  secretary  brought  to  the  knowledge 
of  the  board  of  directors  at  a  meeting  on  the  11th,  when  direction  was 
given  to  him  to  convene  a  special  meeting  of  the  board  on  the  13th  to 
consider  the  subject  of  this  policy.  At  that  meeting  the  directors 
resolved  to  repudiate  the  claim,  on  the  ground  that  the  premium  had 
not  been  paid  within  the  twenty-one  days ;  and  a  letter  to  that  effect 
was  written  by  the  secretary  to  the  plaintiffs'  solicitor.  This  was  the 
first  communication  made  by  the  defendants  to  the  plaintiffs,  that  the 
premium  had  not  been  paid ;  and  this,  in  our  judgment,  was  not  evi- 
dence to  sustain  the  issue  on  behalf  pf  the  plaintiffs ;  for,  it  amounts 
to  nothing  more  than  that  the  defendants  abstained  from  giving  infor* 
mation  to  the  plaintiffs  of  the  non-payment  of  the  premium ;  and  we 
think  that  the  principle  of  Pickard  v.  Sears  is  not  applicable  to  this 
case. 

But  the  main  question  argued  before  us  regarded  the  construction  of 
the  policy,  the  conditions  annexed  to  it,  and  the  right  of  the  executors 
to  keep  it  alive  by  paying  the  annual  premium  after  the  happening  of 
the  event  against  which  the  insurance  was  effected ;  it  being  contended 
on  the  one  hand  that  the  plea  was  bad  and  gave  no  sufficient  answer  to 
the  declaration,  and  that,  if  the  verdict  was  entered  for  the  defendants, 
judgment  ought  nevertheless  to  be  entered  for  the  plaintiffs ;  and,  on 
die  other,  that  the  plea  was  good,  and,  if  the  verdict  for  the  plaintiff? 
remained  undisturbed,  judgment  ought  to  be  arrested. 

The  policy  declared,  that,  if  the  assured  should  receive  or  suffer  any 
♦2941  bodily  injury  from  any  accident  or  violence  *on  or  before  the 
J  22d  of  January,  1852,.  and  subsequent  thereto,  during  the  con- 
tinuance of  that  policy,  provided  he,  the   assured,  on  or  before,  or 
Wilkin  twmtfy-on*  day*  after,  tfc  224  of  January^  1862,  and  on  or 
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More,  or  within  twenty-one  days  after,  the  22d  of  January  in  every 
succeeding  year  so  long  as  the  acting  director*  for  the  time  being  of 
the  said  company  should  accept  the  same,  pay  or  cause  to  be  paid  to 
the  said  company  the  annual  premium  of  122.,  then,  subject  as  therein 
or  in  the  endorsement  thereon  was  mentioned  or  referred  to,  the  sub- 
scribed capital,  4c,  should  be  liable,  &c. ;  and  the  policy  was  declared 
to  be  subject  to  the  several  regulations  and  conditions  printed  on  the 
back  thereof,  so  far  as  they  might  respectively  be  applicable,  in  the 
Eame  manner  as  if  such  regulations  and  conditions  had  been  incorpo- 
rated in  the  policy. 

The  first,  second,  and  fourth  conditions  were  the  material  ones,  and 
were  as  follows : — The  first  condition  is :  "  The  premium  on  this  policy 
is  to  be  paid  within  twenty-one  days  from  the  day  on  which  the  same 
shall  first  accrue  or  become  due ;  and,  provided  the  same  be  from  time 
to  time  paid  within  such  space  of  twenty-one  days,  this  policy  shall  not 
be  void,  notwithstanding  the  happening  before  the  expiration  of  such 
space  of  twenty-one  days  of  the  event  or  events  upon  the  happening 
whereof  the  amount  secured  by  this  policy  shall,  according  to  the  terms 
thereof,  become  payable."  The  second  condition  is :  "  If  the  premium 
on  this  policy  be  unpaid  for  the  space  of  twenty-one  days  next  after  it 
shall  first  accrue  or  become  due,  then  this  policy  shall  become  and  be 
absolutely  void,  and  the  person  or  persons  entitled  to  the  benefit  of  such 
policy  shall  forfeit  all  his,  her,  or  their  claim  on  the  company  under  the 
same."  The  fourth  condition  is :  "In  every  case  when  a  new  premium 
shall  become  payable,  the  directors  shall  be  at  liberty  to  terminate  the 
risk  by  refusing  to  accept  such  premium ;  and  *shall  also  be  at  r*O0c 
liberty,  previously  to  accepting  any  new  premium,  to  require  *- 
such  farther  information  as  they  may  think  fit  regarding  the  insured? 
and  no  payment  of  any  such  new  premium  shall  suffice  to  keep  on  foot 
or  renew  a  policy,  unless  the  person  or  persons  paying  such  premium 
shall  take  a  receipt  for  the  same  in  writing  under  the  hand  of  any  two 
of  the  directors,  or  of  some  person  or  persons  duly  authorized  by  the 
directors  to  give  such  a  receipt." 

It  was  contended  for  the  plaintiffs  that  the  plea  gave  no  sufficient 
answer  to  the  declaration ;  for,  that  the  twenty-one  days  allowed  for 
the  payment  of  the  premium  were  days  of  grace,  and  operated  as  a 
prolongation  of  the  time  for  which  the  insurance  was  effected ;  that  the 
policy  had  not  ceased  to  exist  at  the  time  when  the  death  of  the  assured 
occurred ;  and  that,  in  order  to  avail  themselves  of  the  fourth  condi- 
tion, the  directors  should  have  given  notice,  before  the  expiration  of  the 
preceding  year,  that  they  would  not  renew  th .  policy.  The  case  of 
Salvin  v.  James,  6  East,  571,  was  relied  on.  It  was  further  contended, 
that  payment  of  the  premium  was  not  necessary  to  keep  the  policy 
•life ;  for,  that  the  event  on  which  the  sum  insured  was  to  be  paid  hav* 
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ing  happened  within  the  twenty-one  days,  it  was  in  effect  paid,  as  the 
directors  might  deduct  it  out  of  the  sum  which  was  in  their  hands  pay* 
able  to  the  plaintiffs ;  and  that,  if  the  plea  was  bad,  the  plaintiffs  would 
be  entitled  to  judgment,  notwithstanding  the  verdict  on  the  issue  joined 
on  the  replication  might  by  order  of  the  court  be  entered  in  favour  of 
the  defendants. 

We  are  of  opinion  that  none  of  these  arguments  are  well  founded. 

The  policy  was  to  continue  provided  he,  the  assured,  paid  the  pre* 
mium  within  the  twenty-one  days ;  and  this,  we  think,  did  not  give  his 
executors  the  right  to  pay  it  after  his  death ;  and  that  the  payment  of 
*9Qfil  Prem*nin  ^mentioned  in  the  first  condition,  means,  such  payment 
-J  as  provided  for  in  the  body  of  the  policy ;  and,  consequently, 
that,  even  if  the  plaintiffs  had  tendered  the  premium  within  the  twenty* 
one  days,  the  directors  would  not  have  been  bound  to  accept  it. 

But,  if  this  were  otherwise,  the  second  condition  appears  decisive, 
viz.  that,  if  the  premium  is  unpaid  for  twenty-one  days  after  it  become! 
due,  the  policy  shall  be  absolutely  void ;  for j  we  have  already  said  that 
the  defendants  were  not  by  their  conduct  estopped  from  denying  the 
payment,  for  that  they  had  not,  as  alleged  in  the  replication,  by  their 
words  and  conduct  wilfully  caused  the  plaintiffs  to  believe  that  the 
policy  was  in  full  force  till  the  22d  of  January,  1857 ;  and  therefore 
the  doctrine  of  estoppel  by  conduct  could  not  apply  in  this  case. 

We  also  think  that  neither  the  plaintiffs  nor  the  assured,  had  he  bees 
living,  would  have  had  an  absolute  right  to  keep  the  policy  alive  by 
payment  or  tender  of  the  premium  within  the  twenty-one  days, — the 
fourth  condition  giving  to  the  directors  the  right  of  keeping  alive  or 
renewing  a  policy,  or  of  refusing  to  do  so,  at  their  pleasure.  The  esse 
of  Salvin  v.  James,  6  East,  571,  or  rather  the  dictum  of  Lord  Ellen* 
borough  (for,  the  judgment  there  was  for  the  defendants  on  another 
ground),  when  carefully  examined,  confirms  this  view  of  the  question. 
That  case  had  been  preceded  by  the  case  of  Tar le ton  v.  Staniforth,  5 
T.  R.  695, — an  action  on  a  policy  of  insurance  against  fire.  The  policy 
was  subject  to  certain  articles,  one  of  which  was,  that  the  assured 
«  shall  pay  the  premium  to  the  next  quarter-day,  and  for  one  year  more 
at  least,  and  shall,  so  long  as  the  managers  agree  to  accept  the  same, 
make  all  future  payments  annually  within  fifteen  days  after  the  dty 
limited  by  their  respective  policies,  upon  pain  of  forfeiture  of  the  bene* 
*°971  ^thereof;  and  no  insurance  is  to  take  place  until  *the  premium 
J  be  actually  paid  by  the  assured."  A  loss  by  fire  happened 
within  fifteen  days  after  the  expiration  of  the  time  for  which  the  policy 
was  effected.  The  premium  for  renewal  had  not  then  been  paid,  but  wa* 
tendered  within  the  fifteen  days.  The  <»ourt  held  that  the  policy  wtf 
void ;  for  that  two  things  were  necessary  in  order  to  keep  it  alive,  the 
payment  of  the  premium,  and  the  acceptance  of  it  by  the  manager* 
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After  that  decision,  an  advertisement  was  published  by  the  managers 
of  the  Son  Fire  Office,  and  was  never  afterwards  retracted :  it  was  as 
follows, — "  The  managers  of  this  office  do  hereby  inform  the  public  that 
all  persons  insured  in  this  office  by  policies  taken  out  for  one  year  or 
for  &  longer  term,  are  and  always  have  been  considered  by  the  managers 
as  insured  for  fifteen  days  beyond  the  time  of  the  expiration  of  their 
policies ;  but  that  allowance  of  fifteen  days  does  not  extend  to  policies 
for  shorter  periods,  which  cease  at  six  o'clock  in  the  evening  of  the  day 
of  the  expiration  of  the  time  mentioned  in  the  policies."  Salvin  &  Co., 
on  the  11th  of  November,  1802,  caused  to  be  effected  in  the  Sun  Fire 
Office  a  policy  for  8000/.,  on  their  cotton  mill,  &c,  from  the  11th  of 
November,  1802,  to  the  25th  of  December,  1808.  In  November,  1808, 
the  managers  gave  notice,  that,  from  and  after  the  25th  of  December, 

1803,  they  would  not  continue  the  insurance  without  an  increased  pre- 
mium, which  Salvin  &  Co.  refused  to  pay.     On  the  7th  of  January, 

1804,  being  within  fifteen  days  from  the  expiration  of  the  time  men- 
tioned in  the  policy,  the  premises  were  consumed  by  an  accidental  fire ; 
and,  on  the  18th,  Salvin  &  Co.  tendered  the  increased  premium  which 
bad  been  demanded  by  the  office.  This  was  refused ;  and  an  action  was 
commenced  against  the  office  on  the  policy.  The  declaration  averred, 
that,  in  consideration,  &c,  the  defendants  undertook  and  promised  the 
plaintiffs  that  their  property  should  be  considered  by  the  managers  as 
•insured  for  fifteen  days  beyond  the  time  of  the  expiration  of  r^goo 
the  policy,  and  that,  within  the  fifteen  days,  a  loss  by  fire  hap-  *- 
pened.  Plea,  non  assumpsit.  The  policy,  when  produced  at  the  trial, 
contained  a  reference  to  the  printed  proposals,  the  third  of  which  was 
as  follows,—"  On  bespeaking  policies,  all  persons  are  to  make  a  deposit 
for  the  policy,  stamp  duty,  and  mark,  and  shall  pay  the  premium  to  the 
next  quarter  day,  and  from  thence  for  one  year  more  at  least :  and 
shall,  as  long  as  the  managers  agree  to  accept  the  same,  make  all  future 
payments  annually  at  the  said  office  within  fifteen  days  after  the  day 
limited  by  their  respective  policies,  upon  forfeiture  of  the  benefit 
thereof;  and  no  insurance  is  to  take  place  till  the  premium  be  actually 
f*id  by  the  assured.  A  special  case  was  stated  for  the  opinion  of  the 
court;  and,  on  the  argument,  the  decision  in  Tarleton  v.Staniforth  was 
not  questioned ;  but  it  was  contended,  that  the  policy  in  this  case  must 
ho  construed  by  the  advertisement,  and  that  the  property  was  protected 
hj  the  original  policy  for  fifteen  days  after  the  expiration  of  the  year. 
Wd  Ellenborough  and  the  court  held,  that  the  third  article  must  be 
considered  as  corrected  by  the  advertisement,  for,  that  both  could  not 
stand  together ;  that  the  result  was,  that  the  latter  part  of  that  article 
most  be  considered  as  applicable  to  the  first  year  only,  and  that  the 
option  of  the  managers  to  continue  the  policy  or  not  must  be  exercised 
hofore  the  expiration  of  the  current  year ;  that,  if  the  option  to  dis- 
continue the  policy  had  not  been  so  exercised,  the  property  would  haxe 
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been  protected  during  the  fifteen  days ;  but  that,  it  having  been  bo 
exercised,  the  policy  ceased  on  the  expiration  of  the  year,  and  the 
plaintiffs  could  not  recover.  The  former  decision,  therefore,  remained 
unquestioned ;  and  the  fourth  condition  of  the  policy  now  tinder  can- 
aideration,  being,  in  substance,  the  same  as  the  third  in  that,  and  being 
*oqqi  unqualified  by  anything  analogous  to  the  advertisement  *pob- 
-*  lished  by  the  Sun  Office,  both  the  cases  of  Tarleton  v.  Staai- 
forth  and  Salvin  v.  James  are  authorities  for  saying  that  this  policy 
expired  on  the  22d  of  January,  1856. 

The  result  is,  that  the  plea  is  good,  and  therefore  there  is  no  ground 
for  entering  up  judgment  for  the  plaintiff  notwithstanding  the  verdict 
on  the  issue  joined  on  the  replication  to  that  plea. 

Judgment  for  the  defendants 

(a)  An  appeal  ia  (If.  T.  1857)  pending. 


ORCHARD  and  Another  v.  SIMPSON.    May  7. 

,Bj  a  written  contract,  the  plaintiffs  agreed  with  the  defendant  to  make  for  him  a  eoveriaf  ftrt 
tent  of  very  large  dimensions,  the  canvas  used  to  be  equal  to  pattern*  and  of  the  mark*;  raid 
of  1  Id.  per  yard,  and  the  making  to  be  charged  at  5<f.  per  yard ;  and  it  waa  agreed,  that,  if  tk 
market  value  of  the  canvas  should  be  leu  than  lid.  per  yard,  the  amount  (the  difftraoee) 
should  be  deducted : — Held,  that "  market  value"  meant  the  price  in  the  market  to  an  ordisaiy 
consumer,  irrespective  of  the  particular  contract. 

This  was  an  action  for  work  and  materials,  goods  bargained  and 
sold  and  sold  and  delivered,  and  money  due  upon  accounts  stated.  The 
plaintiffs  claimed  200/. 

Pleas, — first,  except  as  to  362.  11a.  2d.,  never  indebted, — secondly, 
except  as  to  the  same  sum,  payment  before  action, — thirdly,  payment 
into  court  of  362.  11*.  2d. 

Replication,  joining  issue  on  the  first  and  second  pleas,  and  taking 
the  362.  11a.  2d.  in  satisfaction  pro  tan  to. 

The  cause  was  tried  before  Williams,  J.,  a/  the  second  sitting  at 
Westminster  in  this  term.  The  facts  were  as  follows : — The  plaintiffs 
are  tent  and  marquee  makers :  the  defendant  is  the  proprietor  of  a 
place  of  public  entertainment  called  Gremorne  Gardens.  In  Marcb, 
♦8001  1356,  the  defendant  was  desirous  of  erecting  a  tent  in  the  'grounds 
J  attached  to  Gremorne  Gardens,  for  the  purpose  of  a  flower-show; 
and,  after  some  preliminary  discussion,  the  following  agreement  was 
entered  into  with  the  plaintiffs  for  covering  it  with  canvas : — 

"Specification  of  an  agreement  made  this  29th  of  March,  1856, 
between  Messrs,  Orchard  &  Cunnington,  107  Brick  Lane,  Old  Street, 
tent  makers,  of  the  first  part,  and  T.  B.  Simpson,  Esq.,  of  the  Cr*» 
morne  Gardens,  Chelsea,  in  the  county  of  Middlesex,  of  the  second 
part; — 


COMMON  BENCH  REPORTS.    <2  J.  SCOTT.    N.  S.)        300 

u  We,  the  undersigned,  do  hereby  agree  to  make  a  covering  for  the 
said  wooden  frame-work,  situate  in  the  Cremorne  Gardens,  Chelsea, 
with  cotton  canvas,  equal  in  quality  to  pattern,  and  of  the  market 
value  of  lid.  per  yard,  24  inches  wide ;  5d.  to  be  charged  for  making 
up  the  same  according  to  the  plan  submitted  and  explained,  making 
together  the  sum  of  la.  4(2.  per  yard  of  24  inches:  and  we  hereby 
agree,  that,  should  the  market  value  of  the  cotton  canvas  be  less  than 
lid.  per  yard  of  24  inches,  the  amount  be  deducted  from  the  said  sum 
of  le.  4d. 

"  1.  That  the  roof  marked  A.  shall  be  covered  as  specified ;  eachr 
seam  shall  be  one  inch  wide,  sewed  with  tarred  twine,  tabling  all  round 
six  inches  wide,  made  in  thirteen  pieces  88  feet  long,  thirteen  breadths 
two  feet  wide  sewed  canvas,  and  laced  together ;  each  piece  to  have 
144  galvanized  rings  worked  in  with  tarred  twine  for  the  holes  for 
lacing,  &c,  40  screw-hooks  and  rings  to  fasten  same  to  frame-work,  or 
as  many  more  as  may  be  necessary. 

"2.  That  roof  B.  shall  consist  of  twenty-six  pieces  of  the  same 
Material,  each  piece  24  feet  long,  13  breadths  wide,  with  holes,  ropes, 
ic,  for  lacing,  thirty  large  hooks  and  rings,  or  as  many  more  as  may 
be  necessary  to  fasten  each  piece  at  top,  also  holes  and  lines  at  bottom* 
"  3.  That  the  walls  shall  consist  of  canvas  equal  to  pattern,  but  of 
No.  9,  and  less  in  price  by  Id.  per  yard  *run,  2  width ;  to  be  r*on1 
fastened  with  -brass  hooks-and-eyes  at  top  and  at  bottom,  with  ** 
the  necessary  number  of  proper  pegs  and  latchets. 

"4.  That  roof  C.  shall  consist  of  two  pieces,  24  feet  long,  thirty 
breadth  two  feet  canvas,  equal  to  pattern,  with  rings  and  hooks  to 
fasten  top,  lines  and  holes  at  bottom,  lacing  at  sides. 

"5.  We  hereby  agree  to  send  in  one-third  of  the  canvas  made  up  to 
the  roof  and  walls  by  Saturday,  the  6th  of  April,  1856,  the  second 
delivery  of  one-third  more  by  Saturday,  the  13th  of  April,  and  the 
remaining  portion  to  complete  the  same  by  Saturday,  the  20th  of  April, 
1856 ;  and,  further,  we  undertake  the  completion  of  the  whole  by  the 
26th  of  April,  1856,  to  the  satisfaction  of  Mr.  Simpson,  or  to  forfeit  BL 
per  day  so  long  as  the  same  shall  remain  unfinished ;  the  said  sum  to  be 
deducted  from  the  balance  to  be  paid. 

"That  1002.  be  paid  on  the  delivery  of  the  first  portion,  1002.  on  the 
delivery  of  the  second  portion,  and  the  balance  when  completed  to  the 
satisfaction  of  Mr.  Simpson  or  whomsoever  he  may  appoint. 

tt  And,  farther,  in  consideration  of  the  above  prompt  payment,  we  do 
hereby  guaranty  that  the  durability  of  the  materials  specified  to  be 
**ed  shall  last  and  keep  out  the  water  for  five  seasons ;  otherwise  we 
undertake  the  necessary  repairs  to  make  it  do  so,  free  of  cost  to  Mr, 
wap&on. 

(Signed)  "  T.  G.  Orchard, 

«  for  Orchard  &  Cunnington." 
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The  work  having  been  done,  and  various  payments  having  been  made 
by  the  defendants  to  the  plaintiffs  on  account  thereof,  the  latter 
delivered  a  bill,  in  which  they  gave  the  former  credit  for  the  payment* 
80  made,  as  follows : — 

♦302]    *T.  B.  Simpson,  Esq. 

To  Orchard  &  Cunnington. 
1856  £   *.  <L 

April.  Covering  framework  of  pavilion  with  canvas, 

12  pieces  top  roof,  55  feet  oyer,  13  breadths  wide,  2903  yards 
at  1/4 193  17   4 

1  piece  ditto,  55  feet  oyer,  7J  breadths  wide,  139}  yards  at  1/4       9    6   0 
24  pieces  side  roof,  27  feet  6  in.  long,  13  breadths  wide,  2860 

yds.  at  1/4 190  13    4 

2  pieces  ditto,  27  feet  6  in.  long,  7}  breadths  wide,  137}  yds. 

at  1/4 9    3  4 

2  end  roofs,  27  feet  6  in.  long,  26  breadths  wide,  476  yds.  2  ft 

at  1/4 31  15  6 

4  corner  pieces,  27  feet  6  in.  long,  13  breadths  wide,  476  yds.  2 

ft.  at  1/4 31  15  6 

2  gable-ends,  108  yards,  at  1/4 7    4  0 

36  pieces  walls,  2f  yards  long,  13  breadths  wide,  1287  yds. 

at  1/3 80    8  9 

2  pieces  ditto,  2}  yards  long,  7  breadths  wide,  39  yds.  at  1/3    .  2    8  9 

£556  12  6 
Cash  received  on  account  •       «       .       •  300    0  0 

Balance  due  .        .       .        .        £256  12  6 

Further  payments  were  afterwards  made  amounting  to  2252.,  leaving 
a  balance  of  31Z.  12*.  6d. ;  and,  some  extra  work  having  been  done  bj 
the  plaintiffs  for  the  defendant,  a  second  account  was  sent  in,  as 
follows : — 

T.  B.  Simpson,  Esq. 

To  Orchard  &  Cunnington. 
1856.  £    9.  I 

April  11.  To  account  rendered 556  12  6 

Cr. 

April  12.  By  cash       ! 100    0    0 

"     19.  Ditto        ........  100    0    0 

"     26.  Ditto    ....  ...  100    0    0 

May     9.  Ditto        ........  50    0    0 

*May  17.  Ditto 50    0    0 

•808]  400    0  0 

£156  12  6 

Hay  19.  Reefing  side  roofs,  as  agreed 30    0   0 

* "    31.  Waterproof  cloth,  223  square  yards,  2/  .        •  22   6  0 

£208  18  « 
A  third  account  was  afterwards  sent  in,  as  follows :— 
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*• 


i  T.  B.  Simpson,  Esq. 

To  Orchard  &  Cunnington. 
|  1856.  £    s.  d. 

April  11.  To  balance  of  tent  left  doe    • 31  12    6 

11   26.  Extra  galvanised  screw-hooks,  Ac.,  to  fasten  gable  ends  .        .220 

Extra  ditto  to  fasten  walls,  Ac.        ♦ 5    0    0 

May  16.  Reefing  side  roofs  of  tent,  as  agreed,  iron  blocks,  ropes,  brack- 
ets, Ac 30    0    0 

M    31.  Fixing  223  yards  of  oil-cloth  round  side  roof  of  pavilion,  2/     .    22    6    0 
jltne  14.  Securing  side  roofs  of  tent,  top  roof,  Ac.,  new  lines,  screws, 

hooks,  Ac 6  10    0 

July    8.  Securing  tent,  and  decorating  ditto  with  flags,  Ac.,  for  the  li- 
censed victuallers'  dinner,  Ac 10    0    0 

Aug.  29.  Attending  upon  Mr.  Simpson,  and  instructing  him  how  to  take 

down  the  tent ..110 


£108  11    6 


The  plaintiffs  by  this  action  sought  to  recover  this  balance  of  1081. 
Hi.  6(Z.  The  claim  was  resisted  by  the  defendant,  on  the  ground,  that, 
by  an  understanding  between  the  parties  before  the  agreement  wo* 
entered  into,  the  only  profit  the  plaintiffs  were  to  derive  from  the 
transaction  was  2d.  per  yard  upon  the  making  of  the  tent-covering,  and 
that  the  canvas  was  to  be  charged  *for  at  cost  price;  and  it  was  p^q/w 
submitted  that  this  was  the  true  construction  of  the  contract  *- 
itself.  And  witnesses  were  called, — two  tent-makers,  and  a  dealer  in 
canvas, — who  proved  that  canvas  of  the  qualities  used  in  the  making 
of  the  tent,  and  which  the  plaintiffs  had  charged  for  at  the  rates  of  lOd. 
and  lid.  per  yard  respectively,  were  procurable  at  8}<7.  and  9£i.  per 
yard,  or,  considering  the  quantity  required,  even  at  a  less  price.  And, 
all  the  other  items  of  the  plaintiffs'  demand  being  proved  or  admitted, 
it  vas  insisted  that  the  balance  due  to  the  plaintiffs  beyond  the  sum 
paid  into  court  was  81.  6a.  2d.  only. 

On  the  part  of  the  plaintiffs,  witnesses  were  called  to  prove  that  the 
"market  value"  of  the  canvas  used  was  that  charged  by  them  ;  and  it 
was  submitted  that  those  words  in  the  agreement  meant,  not  "  cost 
price,"  or  "  wholesale  price,"  but  «  consumer's  price." 

The  learned  judge  ruled  that  the  latter  was  the  proper  construction 
of  the  agreement ;  and  he  directed  the  jury  accordingly,  and  they 
returned  a  verdict  for  the  plaintiffs  for  67/.  0a.  4d. 

Montagu  Chambers,  Q.  C.  (with  whom  was  Wordsworth),  pursuant  to 
We  reserved  to  him  at  the  trial,  on  a  former  day  moved  to  reduce  the 
verdict  to  82.  6a.  2d.  He  submitted  that  the  plaintiffs  were  not  entitled 
to  charge  more  for  the  canvas  than  they  themselves  had  actually  paid 
to  the  manufacturer  for  it.  [Cockburn,  C.  J. — In  effect,  you  want  to 
import  words  into  the  contract,  Viz.  market  value  for  the  large  quantity 
required.]  Precisely  so.  [Cockburn,  C.  J. — "  Cost  price"  would 
We  made  it  clear.]     The   expression  used  being  ambiguousr,   in 
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construing  the  contract,  regard  may  be  had  to  the  surrounding  circaa* 
stances. 

»<*0«n      Cockburn,  C.  J. — We  will  speak  to  my  Brother  *Wil 
•*  before  we  decide  whether  the  rule  should  be  granted  or  not. 

Cur.  adv.  Yult 
Cockburn,  C.  J.,  now  said :  We  have  communicated  with  my  Brotl 
Williams,  and  we  are  all  of  opinion  that  there  is  no  ground  for  thi 
application.  We  think  the  words  "market  value"  in  this  contract] 
must  be  taken  to  mean  the  price  of  the  commodity  in  the  market  ail 
between  the  manufacturer  and  an  ordinary  purchaser ;  and  that  those* 
words  are  not  to  receive  a  different  interpretation,  because  a  person!] 
requiring  so  large  a  quantity  as  was  wanted  in  this  case,  might,  as  w 
insisted  by  Mr.  CJiambers,  have  purchased  the  canvas  at  a  lower  rate, 
We  think  the  contract  is  only  to  be  construed  to  mean,  the  ordinary! 
price  in  the  market,  irrespective  of  the  particular  contract.  There  willj 
therefore  be  no  rule.  Rule  refused. 


*306]      *HODGES  and  Another  v.  CALLAGHAN.    April  16. 

Where  a  writ  of  raononi  If  specially  endorsed  nnder  Che  25th  section  of  the  Common  Law  Pro- 
cedure Act,  1852,  and  judgment  it  signed  for  default  of  appearance,  pursuant  to  a.  27,  ate 
payments  made  by  the  defendant  on  account,  the  plaintiff  is  not  entitled  to  sign  judgment  for 
the  sum  endorsed  upon  the  writ,  but  only  for  the  balance  remaining  due  after  giving  credit  f« 
the  moneys  paid. 

By  a  special  endorsement  nnder  the  above  statute,  the  plaintiff  claimed  34/.  1  la.  7£  The  defend- 
ant,  after  the  issuing  of  the  writ,  and  before  judgment,  paid  25/.  on  account,  and  judgment  wii 
signed  and  execution  issued  for  the  full  amount,  but  with  a  direction  to  the  officer  to  taki  t» 
balance  only,  and  eosts.  The  defendant  having  been  arrested  and  detained  under  this  writ,  i 
judge  at  Chambers  made  an  order  to  reduce  the  amount  for  which  the  judgment  wan  sigaed  to 
the  proper  sum,  and  to  discharge  the  defendant  from  custody,  in  pursuance  of  the  7*8  Viet 
e.  96,  s.  57,  the  turn  recovered  not  exceeding  20X,  exclusive  of  costs: — The  court  refused  ts 
rescind  the  order. 

The  arrest  took  place  on  the  14tb  of  August,  and  the  application  for  the  defendant's  discbaifi 
was  not  made  until  the  11th  of  December: — Held,  not  too  late. 

A  writ  of  summons  issued  against  the  defendant  on  the  5th  of 
December,  1855,  at  the  suit  of  the  plaintiffs,  which  was  specially 
endorsed  with  the  particulars  of  the  debt,  pursuant  to  the  25th  section 
of  the  Common  Law  Procedure  Act,  1852,  15  k  16  Vict.  c.  76,  a* 
follows : — 

«  The  following  are  the  particulars  of  the  plaintiffs'  claim. 

£  s.  A 
"  1855.  Sept  18.  To  53}  gallons  gin  17.    11/2 29  14  7 

2  "      British  brandy,  14/  .        .        .        .18   0 

3  "      spirits  of  wine,  21/4 .        .        .        .340 
2  bottles 0    5   0 


£34  11  T 
M  Aoeount  stated,  £34  11  1." 
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Having  been  served  with  the  writ,  the  defendant  called  upon  thtf 
plaintiffs'  attorneys,  and  proposed  to  pay  the  debt  and  costs  by 
instalments,  and  subsequently  by  various  instalments  paid  251.  on 
account,  leaving  a  balance  of  12/.  19*.  7d. 

On  the  8th  of  August,  1856,  the  plaintiffs'  attorneys  signed  judgment 
for  want  of  appearance  for  the  34Z.  11*.  7(2.,  the  debt  endorsed  upon 
the  writ  of  summons,  and  8/.  8*.  for  costs,  and  issued  a  fi.  fa.  on  the 
14th,  endorsed  to  levy  "  12/.  19a.  7c?.  and  1/.  9*.  for  costs  of  execution, 
and  also  interest  on  121.  19s.  Id.  at  *4i.  per  cent,  per  annum  r*o<y7 
from  the  8th  of  August,  1856,  besides,  &c."  There  being  *- 
nothing  upon  the  defendant's  premises  whereon  the  officer  could  levy,  a 
ca.  sa.  similarly  endorsed  was  issued  on  the  14th  of  August,  under 
which  the  defendant  was  on  the  same  day  arrested  and  conveyed  to 
White-Cross  Street  prison. 

On  the  11th  of  December,  a  summons  was  taken  out  calling  upon 
the  plaintiffs  to  show  cause  why  the  judgment  and  ca.  sa.  should  not  be 
set  aside,  and  the  defendant  let  in  to  appear  and  defend,  or  why  the 
amount  for  which  judgment  was  signed  and  execution  issued  should  not 
be  reduced  from  37?.  9*.  Id.  to  121.  19s.  7&,  and  why  the  defendant 
should  not  be  discharged  from  custody,  on  the  ground  that  at  the  time 
the  judgment  was  signed  the  debt  due  was  under  20?.,  and  why  the 
plaintiffs  should  not  pay  the  costs  of  and  incident  to  the  application. 
This  summons  came  on  to  be  heard  before  Cresswell,  J.,  on  the  15th 
of  December,  when  that  learned  judge  made  an  order  to  reduce  the 
sum  for  which  judgment  was  signed  to  12?.  19*.  7d.,  and  for  the  defend- 
ant's discharge  from  custody,  with  11.  costs. 

Upon  an  affidavit  of  these  facts,  and  also  stating  that  the  defendant 
had  on  the  22d  of  December  commenced  an  action  against  the  plain- 
tiffs to  recover  damages  in  respect  of  the  imprisonment  under  the 
ca.  ea., 

Lu*k,  in  Hilary  Term  last,  obtained  a  rule  calling  on  the  defendant 
to  show  cause  why  the  above  order  should  n  >t  be  rescinded.  He  sub- 
mitted that  the  case  did  not  fall  within  the  7  &  8  Yict.  c.  96,  s<  57,  the 
fruits  of  the  action  exceeding  the  value  of  z0?., — referring  to  Johnson 
v.  Harris,  15  C.  B.  357  (E.  C.  L.  R.  vol.  80),  where  Williams,  J., 
thought  that  the  true  test  was,  for  what  amount  the  judgment  was 
signed.  [Cockburn,  C.  J. — The  object  of  the  statute  was,  to  prevent 
the  arrest  of  a  debtor  upon  final  process  for  a  less  sum  than  20/.]  Not 
where  it  is  the  *balance  of  a  larger  sum  for  which  judgment  has  rto(\Q 
been  signed.  It  is  worthy  of  remark,  that,  at  the  time  this  sta-  ^ 
tute  passed,  the  legislature  were  about  to  establish  the  county  courts, 
with  a  jurisdiction  limited  to  sums  not  exceeding  201. ;  and  this  will 
throw  some  light  upon  the  meaning  of  the  word  "recovered"  in  this 
act.  [Williams,  J. — In  the  48  G.  8,  c.  46,  s.  8,  "  recovered"  means 
recovered  by  the  judgment.  1    The  special  endorsement  of  the  writ 
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*  i  m  i  ■ -        nil        ■ — ■ i     ■  ■  ■   i   ■■  ii  ■«< 

Under  the  15  k  16  Vict.  c.  76,  s.  25,  is  given  in  substitution  of  tU 
declaration  and  particulars  of  demand.  The  27th  section  enacts,  that, 
« in  case  of  non-appearance  by  the  defendant,  where  the  writ  of  sum- 
mons is  endorsed  in  the  special  form  thereinbefore  provided,  it  shall  mi 
may  be  lawful  for  the  plaintiff,  on  filing  an  affidavit  of  personal  sorb ! 
of  the  writ  of  summons,  or  a  judge's  order  for  leave  to  proceed  under* 
the  provisions  of  this  act,  and  a  copy  of  the  writ  of  summons,  at  onetj 
to  sign  final  judgment  in  the  form  contained  in  the  schedule  A.  to  tie, 
act  annexed,  marked  No.  5  (on  which  judgment  no  proceeding  in  emir; 
shall  lie),  for  any  sum  not  exceeding  the  sum  endorsed  on  the  writ, 
together  with  interest  at  the  rate  specified,  if  any,  to  the  date  of  the 
judgment,  and  a  sum  for  costs,  &c. ;  and  the  plaintiff  may  upon  sack 
judgment  issue  execution  at  the  expiration  of  eight  days  from  the  last 
day  for  appearance,  and  not  before/'  &c.  Payments  could  not  be  given 
in  evidence  in  reduction  of  damages,  but  must  be  specially  pleaded. 
The  plaintiffs  were  not  bound  to  give  the  defendant  credit  for  the  son* 
paid  on  account,  until  after  judgment.  Then,  the  application  is  to* 
late.  The  fi.  fa.  issued  on  the  3d  of  August,  the  ca.  sa.  on  the  14th, 
and  the  defendant  was  arrested  on  the  15th.  If  there  was  any  irregu- 
larity in  the  proceeding,  the  defendant  was  bound  to  take  the  objection 
promptly.  Instead  of  doing  so,  he  lies  in  prison  without  making  any 
*30<H  attemPt to  obtain  his  release  until  the  11th  of  December.  *[Wn> 
J  LIAM8,  J. — This  is  an  application  to  the  justice  and  equity  of  the 
court.  Cresswbll,  J. — My  order  was,  to  reduce  the  sum  for  which 
the  judgment  and  execution  were  signed  and  issued,  and  to  discharge 
the  defendant  out  of  custody,  not  to  set  aside  the  judgment.]  Its 
effect  was,  to  set  aside  the  judgment  signed,  and  to  sign,  judgment  for 
a  smaller  sum. 

C.  Wood  now  showed  cause.-— The  order  was  properly  made,  the 
sum  to  be  recovered  by  the  judgment  being  less  than  201.  The  57th 
section  of  the  7  &  8  Vict.  c.  96,  reciting  "  that  it  is  expedient  to  limit 
the  present  power  of  arrest  upon  final  process,"  enacts  "that  no  person 
shall  be  taken  or  charged  in  execution  upon  *»ny  judgment  obtained  in 
any  of  Her  Majesty's  superior  courts,  or  in  any  county  court,  court  of 
requests,  or  other  inferior  court,  in  any  action  for  the  recovery  of  any 
debt,  wherein  the  sum  recovered  shall  not  exceed  the  sum  of  20/.  exclo- 
sive  of  the  costs  recovered  by  such  judgment."  According  to  the  con- 
struction put  upon  the  statute  by  this  court  in  Johnson  v.  Harris,  15  C 
B.  357  (E.  C.  L.  R.  vol.  80),  tho  defendant  waa  clearly  entitled  to  be 
discharged,  inasmuch  as  he  was  detained  for  a  sum  not  exceeding  20L, 
and  might  at  any  time  purchase  his  liberty  by  payment  of  such  smaller 
ium.(a)  In  Archbold's  Practice  (by  Prentice),  p.  641,  it  is  said  that 
«it  would  seem  that  the  act  does  not  apply  to  a  case  where  the  real 

(a)  The  same  argument  would  apply,  and  with  equal  force,  if  the  defendant,  baring  beeo  takfi 
la  execution  for  a  larger  debt,  reduoet  it  bj  rabaeqaent  payments  to  a  sum  not  exce«diof  HL 
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debt  recovered  exceeds  202.,  and  the  amount  has  been  reduced  below 
that  amount  by  payment  or  otherwise  since  the  judgment  was  recovered." 
Walker  v.  Hewlett,  6  D.  &  L.  732,  is  exactly  in  point.    There,  a  writ 
of  summons  in  debt  was  endorsed  for  a  sum  under  202. :  in  the  declara* 
tion  *the  sum  claimed  was  above  20?. :  judgment  was  signed  by  r^n*  * 
default,  and  a  ca.  sa.  issued  :  the  sum  inserted  in  the  judgment,  *- 
and  in  the  mandatory  part  of  the  writ,  was  the  sum  claimed  in  the 
declaration,  but  the  writ  was  endorsed  to  levy  122.  only,  being  the 
amount  of  debt  and  costs :  and  it  was  held  that  this  was  a  case  in  which 
"the  sum  recovered"  did  not  exceed  202.,  within  the  meaning  of  the  7 
k  8  Yict.  c.  96,  s.  57 ;  and  the  court  accordingly  set  aside  the  ca.  sa., 
and  ordered  the  defendant  to  be  discharged  out  of  custody.     So,  in 
Blew  v.  Steinau,  11  Exch.  440,  f  where  the  debt  was  reduced  below  202. 
by  payment,  before  judgment  signed,  an  arrest  on  a  ca,  sa.  for  the 
entire  debt  was  held  irregular.    [WlLLBS,  J. — This  is  the  case  of  a  spe« 
cially  endorsed  writ  under  the  27th  section  of  the  Common  Law  Pro- 
cedure Act,  1852.     Under  the  old  practice,  the  course  was,  to  sign 
judgment  for  the  amount  in  the  declaration ;  but,  under  this  section, 
the  plaintiff  is  authorized,  in  default  of  the  defendant's  appearance,  to 
sign  judgment  "for  any  sum  not  exceeding  the  sum  endorsed  on  the 
frit."    The  plaintiffs  should  have  signed  judgment  only  for  the  amount 
actually  due,  as  if  there  had  been  a  plea  of  payments  puis  darrein  con- 
tinuance.   Whjr  resort  to  cases,  when  you  have  the  express  words  of 
<•  27  to  rely  on,  the  very  object  of  which  was  to  do  away  with  the 
technical  necessity  of  signing  judgment  for  the  whole  amount  claimed  ?] 
Lwhy  in  support  of  his  rule.— This  case  is  neither  within  the  letter 
nor  the  spirit  of  the  7  &  8  Vict.  c.  96,  s.  57.    The  question  is,  what' 
have  the  plaintiffs  recovered  by  means  of  the  action?    Suppose  the 
defendant  were  sued  for  a  debt  of  10,000/.,  and,  after  action  brought, 
paid  all  but  192.,  could  it  be  said  that  the  plaintiffs  recovered  by  means 
of  the  action  only  192.  ?     [Crbsswbll,  J. — Suppose  the  debt  reduced 
by  Bet-off  to  102.,  what  would  *be  the  amount  recovered  ?]     102.  r*Q-i  ■• 
clearly.    But  non  constat  that  the   set-off  will   be   pleaded.  L 
[Crksswell,  J. — Is  it  not  as  much  again&t  the  policy  of  the  statute 
that  the  defendant  should  be  arrested  for  a  large  sum  where  there  is  a 
Bet-off,  as  it  would  be  if  the  smaller  sum  had  been  the  only  transaction 
between  the  parties  ?     Crowder,  J. — A  man  who  does  not  owe  202.  is 
not  to  be  deprived  of  his  liberty.]     Here,  the  defendant  at  the  time  the 
action  was  commenced  owed  the  plaintiffs  842.  11*.  7d.,  and  that  sum 
the  action  has  been  instrumental  in  recovering.     In  Johnson  v.  Harris, 
the  action,  as  Crowder,  J.,  observes,  was  really  brought  to  recover  162*  •• 
wly.    Some  light  is  thrown  upon  the  subject  by  the  8  &  9  Vict.  c.  127, 
which  makes  provision  for  the  recovery  of  debts  not  exceeding  202.  for 
which  a  judgment  has  been  obtained,  by  summoning  the  debtor  before 
i  commissioner  of  bankruptcy,  or  court  of  requests,  or  other  inferior 
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court  of  record.  And  it  is  also  worthy  of  remark  that  the  first  countj 
court  act  was  passed  in  the  following  session.  In  Walker  v.  Hewlett, 
the  action  was  really  brought  to  recover  a  debt  of  21. 19*.  lOJd.  only. 
Suppose  this  had  not  been  the  case  of  a  specially  endorsed  writ,  and  & 
declaration  had  been  delivered  claiming  the  real  sum  due,  347.  lit.  Id., 
and  the  defendant  had  suffered  judgment  by  default, — for  what  amount 
would  the  plaintiffs  have  signed  judgment  ?  Clearly  for  the  whole  debt, 
even  though  a  portion  of  it  had  been  paid  since  the  commencement  of 
the  action,  inasmuch  as  payment  could  not  be  given  in  evidence  unless 
pleaded.  [Wtlles,  J. — The  defendant  might  by  pleading  the  part  pay- 
ment to  the  further  maintenance  of  the  action  have  prevented  the 
plaintiffs  from  recovering  more  than  the  balance  actually  due.  The 
language  of  the  27th  section  of  the  15  &  16  Vict.  c.  76,  was  deliberately 
intended  to  prevent  the  plaintiff  from  signing  judgment  for  more  than 
the  sum  actually  due.]     It  does  not  in  terms  say  that  judgment  shall 

*3191  ^e  8*8ne(*  onty  f°r  *^e  8am  actually  due,  but  "any  sum  not  *ex- 
-*  ceeding  the  sum  endorsed  on  the  writ/'  There  can  be  no  differ- 
ence  in  this  respect  between  the  special  endorsement  and  the  old  coarse 
of  practice.  Then,  if  this  is  mere  irregularity, — as  was  held  in  Blew 
«.  Steinau,  11  Exch.  440,f — the  defendant  was  bound  to  come  promptly. 
[Crowder,  J. — Is  it  mere  irregularity  to  arrest  a  man  for  a  sum  for 
which  the  statute  says  he  shall  not  be  arrested  ?]  The  real  question  is, 
whether  the  57th  section  of  the  7  &  8  Vict.  c.  96,  was  intended  to  apply 
to  a  case  where  the  action  has  actually  produced  to  the  plaintiff  a  sum 
exceeding  20/. 

Crowder,  J.(a) — I  am  of  opinion  that  this  rule  should  be  discharged. 
This  is  an  appeal  against  an  order  made  by  my  Brother  Cresswell  to 
reduce  the  sum  for  which  judgment  was  signed,  from  87J.  19a.  Id.  to 
121.  19*.  7c?.,  and  to  discharge  the  defendant  from  custody.  It  appears 
that  the  action  was  originally  brought  to  recover  842.  11a.  7rf.,  that  the 
writ  of  summons  was  specially  endorsed  under  the  27th  section  of  the 
15  &  16  Vict.  c.  76,  that  no  appearance  was  entered,  and  that,  after 
payments  had  been  made  on  account  amounting  in  the  aggregate  to 
25/.,  judgment  was  signed  for  the  whole  debt,  34J.  11a.  7d.  and  3/.  8i. 
costs,  and  the  defendant  taken  on  a  ca.  sa.  issued  for  the  entire  amount, 
but  endorsed  with  a  direction  to  the  officer  to  take  12/.  19a.  7rf.,  with 
costs  of  levy,  Ac.  It  appears  to  me  that  the  order  was  properly  made. 
The  judgment  should  have  been  signed  only  for  the  sum  really  due,  the 
object  of  the  27th  section  of  the  15  *  16  Vict.  c.  76,  being  that  the 
case  of  a  want  of  appearance  should  be  dealt  with  in  the  same  way  tf 
if  under  the  old  practice  the  defendant  had  appeared  and  pleaded. 
The  proper  meaning  of  the  27th  section,  when  fairly  construed,  is,  that 
final  judgment  may  be  signed  for  the  sum  really  due,  taking  into  oo&* 

(a)  Cockboat,  0.  J.,  wh  abmt,  oi  aaoout  of  iodiipottOoa. 
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adoration  'payments  made.  If,  instead  of  filing  an  affidavit  of  r*q-i© 
personal  service  of  the  writ  of  summons,  a  judge's  order  had  *- 
been  obtained  for  leave  to  proceed  (under  s.  17),  the  judgment  clearly 
could  only  have  been  entered  for  the  sum  actually  due.  That  being  so, 
I  am  of  opinion,  that,  upon  the  liberal  and  proper  construction  of  the 
37 th  section  of  the  7  &  8  Vict.  c.  96,  there  is  no  justification  for  the 
taking  of  a  defendant  in  execution  for  a  debt  not  exceeding  20J.  The 
object  of  the  legislature  is  apparent  from  the  recital  "  that  it  is  expe- 
dient to  limit  the  present  power  of  arrest  upon  final  process ;"  and  the 
enacting  words  are  large  enough  to  meet  such  a  case  as  this.  The 
judgment  ought  to  have  been  entered  up  for  122.  19*.  7d.  only :  the 
Bum  recovered  in  the  action,  therefore,  was  a  sum  not  exceeding  201. 
within  the  meaning  of  the  statute.  For  these  reasons  I  am  of  opinion* 
that  the  rule  to  rescind  my  Brother  Cresswell's  order  must  be  dis- 
charged, but  without  costs,  unless  the  defendant  will  undertake  to  bring- 
no  action. 

Willes,  J. — I  am  entirely  of  the  same  opinion.  This  was  a  pro- 
ceeding by  a  writ  specially  endorsed  under  the  25th  section  of  the 
Common  Law  Procedure  Act,  1852,  where  judgment  has  been  signed 
for  default  of  appearance,  and  where  therefore  there  could  be  no  plea. 
The  true  construction  has,  I  think,  been  put  upon  the  statute  by  my 
Brother  Crowder.  It  has  been  contended  on  the  part  of  the  plaintiffs, 
that,  under  the  27th  section,  they  might  at  their  election  sign  judgment 
for  the  entire  sum  mentioned  in  the  endorsement,  or  for  the  sum  as 
reduced  by  payments  in  the  mean  time.  I  am  of  opinion  that  that  is 
not  the  correct  construction  of  the  act.  Before  the  passing  of  the  lb 
k  16  Vict.  c.  76,  a  plaintiff  could  only  recover  in  respect  of  a  cause  of 
action  alleged  in  a  declaration :  and,  where  payments  were  made  after 
the  commencement  of  the  action,  the  defendant  was  allowed  to  r^o^ 
♦plead  them  to  the  further  maintenance,  and  the  plaintiff  could  L 
only  have  had  judgment  for  the  balance  remaining  due.  It  may  be 
true,  that,  if  the  payments  had  not  been  pleaded,  the  judgment  would 
have  been  taken  and  execution  issued  for  the  whole  sum  claimed,  the 
levy  being  limited  by  the  direction  to  the  sheriff  to  take  the  true  amount 
due.  If  the  question  had  arisen  upon  that  course  of  proceeding,  pes- 
sibly  the  amendment  here  made  would  not  have  been  justifiable,  and 
might  have  affected  the  operation  of  the  57th  section  of  the  7  ft  8  Viet, 
c.  96, — though,  as  at  present  advised,  I  am  of  opinion  that  it  would  not, 
because  the  sum  which  that  section  deals  with,  is,  the  sum  which  the 
plaintiff  claims  and  the  sum  for  which  the  action  is  brought  and  the 
judgment  obtained.  My  impression  would  be,  that  the  question  whether 
the  defendant  pleaded  payments  or  not,  or  whether  the  plaintiff  was 
bound  to  give  him  credit  for  them,  would  be  altogether  immaterial.  I 
do  not  express  any  formal  or  decided  opinion  upon  that  point :  but  it 
is  important  that  we  should  not  be  understood  as  laying  down  that  the 
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defendant  would  not  in  that  case  be  entitled  to  be  discharged.  But, 
when  we  come  to  deal  with  the  27th  section,  the  case  is  stripped  of  ill 
technical  difficulties  arising  from  the  rules  of  pleading.  Under  that 
section,  there  are  no  pleadings :  the  plaintiff,  having  endorsed  on  the  r 
writ  of  summons  the  amount  he  seeks  to  recover,  is  empowered,  in  cue  J 
of  non-appearance  by  the  defendant,  to  sign  judgment  "  for  any  sum  J 
not  exceeding  the  sum  endorsed  on  the  writ,"  with  interest  and  costs.  " 
The  sum  so  endorsed  may  have  been  reduced  by  payment ;  and  that  is  ; 
the  case  in  which  it  was  necessary  to  give  the  plaintiff  the  option  of  sign-  • 
ing  judgment  for  the  sum  endorsed  or  for  any  less  sum,  so  as  to  represent  j 
the  actual  amount  due  at  the  time  the  judgment  is  signed.  It  is  | 
absurd  to  suppose  that  the  statute  intended  to  give  an  option  to  be  j 
*fi1 51  exerc*se(l  *t  the  mere  caprice  of  *the  plaintiff.  The  plaintiff 
J  ought  to  represent  the  court  as  pronouncing  judgment  in  his 
favour  only  for  the  sum  which  is  really  due  to  him.  The  28th  section 
puts  the  matter  beyond  all  doubt,  showing  that  the  word  "  may"  is  used 
with  reference  to  the  amount  really  due :  it  enacts,  that,  in  the  case  there 
provided  for,  judgment  may  be  signed  "and  execution  may  issue  for  an 
amount  not  exceeding  the  amount  endorsed  on  the  writ  of  summons." 
If  the  argument  urged  by  Mr.  Lush  is  correct,  the  word  "  may"  in 
that  section  should  be  in  like  manner  construed  as  giving  the  plaintiffs 
an  option  as  to  the  amount  for  which  execution  shall  issue.  Upon  the 
whole,  it  appears  to  me  that  the  plaintiffs  were  bound,  in  signing  judg- 
ment under  the  27th  section,  to  give  credit  for  the  intermediate  pay- 
ments ;  and,  that  being  so,  that  the  sum  recovered  within  the  meaning 
of  the  7  &  8  Vict.  c.  96,  s.  57,  was  the  sum  remaining  due  after  giving 
credit  for  the  payments  made  on  account  of  the  debt,  viz.  12L  19t.  7A 
The  order,  therefore,  directing  the  sum  for  which  the  judgment  was 
signed  to  be  reduced  to  that  amount,  was  rightly  made ;  and  the  judg- 
ment being  so  reduced,  it  follows  that  the  defendant  was  entitled  to  be 
discharged.  The  defendant  will  be  entitled  also  to  the  costs  of  the 
rule,  if  he  will  undertake  not  to  bring,  or  proceed  with,  an  action; 
otherwise,  the  rule  will  be  discharged  without  costs. 

CftfiSSWBLL,  J. — When  this  matter  was  before  me  at  Chambers,  I 
thought  it  involved  a  question  of  considerable  doubt  and  difficulty,  and, 
but  for  the  circumstance  of  the  defendant  being  in  prison,  I  should  have 
referred  it  to  the  court.  The  difficulties,  however,  which  I  entertained 
have  been  very  much  cleared  away  by  the  discussion  which  has  taken 
place,  and  the  judgments  which  have  been  pronounced  by  my  two 
4&rn*d  Brothers.  Rule  discharged  accordingly. 
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9b  Common  Law  Prooednrt  Aot,  1854,  dooi  not  authorise  the  iuniflg  of  a  writ  of  injunction  in 

an  action  of  eject  me**. 

This  was  an  action  of  ejectment  to  recover  possession  of  a  factory 
and  premises  at  Tottenham,  in  the  county  of  Middlesex.  The  writ  was 
issued  on  the  12th  of  February,  1855,  and  the  cause  came  on  for  trial 
before  Jervis,  C.  J.,  at  the  sittings  at  Westminster  after  Hilary  Term, 
1856,  when  his  lordship  suggested  that  a  case  should  be  stated  fbr  the 
opinion  of  the  court.  A  verdict  was  thereupon  taken  for  the  plaintiff, 
subject  to  such  special  case,  but  the  terms  thereof  were  never  agreed 
on.  The  defendants  having  in  the  meantime  removed  from  the  pre- 
mises certain  machinery,  and  being  about  to  remove  more,  the  plaintiff, 
on  the  13th  of  March  last,  obtained  a  judge's  order  for  a  writ  of  injunc- 
tion, pursuant  to  the  82d  section  of  the  17  &  18  Vict.  c.  125,  to 
restrain  them  from  so  doing.     The  writ  was  as  follows  :— 

"  Victoria,  by  the  grace  of  God,  of  the  united  kingdom  of  Great  Bri- 
tain and  Ireland,  Queen,  defender  of  the  faith,  To  Charles  Le  Gros, 
Philip  Le  Gros,  William  Thompson,  John  Bird,  and  James  Thompson, 
of  Tottenham,  in  the  county  of  Middlesex,  crape  manufacturers,  and 
their  agents  and  servants,  and  each  of  them,  greeting :  Whereas,  by  an 
order  bearing  date  the  18th  day  of  March,  1857,  and  made  by  Sir  John 
Taylor  Coleridge,  Knt.,  one  of  the  justices  of  the  Court  of  Queen's 
Bench  at  Westminster,  in  a  certain  action  depending  in  our  Court  of 
Common  Pleas,  wherein  James  Baylis  was  plaintiff,  and  the  said  Charles 
Le  Gros,  Philip  Le  Gros,  William  Thompson,  John  Bird,  and  James 
Thompson,  were  defendants,  it  was  ordered  that  a  writ  of  injunction 
issue  to  restrain  the  said  defendants  and  their  workmen,  servants,  or 
•gents,  from  removing  the  machinery  and  other  effects  *from  a  r*o17 
factory  and  premises  at  Tottenham,  in  the  county  of  Middlesex,  "- 
in  the  occupation  of  the  defendants,  and  from  selling  and  disposing  of 
the  same  and  of  that  already  removed,  the  said  action  in  which  the  said 
order  was  made  being  an  action  brought  for  the  recovery  in  ejectment 
of  all  that  messuage,  tenement,  or  factory  for  the  manufacturing,  dye- 
ing)  and  finishing  of  crapes,  situate,  lying,  and  being  in  Love  Lane, 
Church  Road,  in  the  parish  of  Tottenham,  in  the  county  of  Middlesex, 
with  all  outhouses,  buildings,  yards,  and  other  appurtenances  to  the 
tae  belonging :  We  therefore  do  strictly  enjoin  and  command  you  the 
said  Charles  Le  Gros,  Philip  Le  Gros,  William  Thompson,  John  Bird, 
tod  James  Thompson,  and  your  agents  and  servants,  and  every  of  you, 
uder  the  penalty  of  80002.,  to  be  levied  upon  your  and  each  of  your 
knds,  goods,  and  chattels,  to  our  use,  that  you  and  every  of  you  do 
fom  henceforth  altogether  absolutely  desist  from  removing  the  ma- 
(Unary  and  other  eftct*  from  a  factory  and  premises  at  Tottenham,  in 
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the  county  of  Middlesex,  in  the  occupation  of  the  defendants,  and  from 
selling  and  disposing  of  the  same  and  of  that  already  removed,  until 
our  said  court  shall  make  order  to  the  contrary.     Witness/'  fcc. 

On  the  16th  of  March,  a  summons  was  taken  out,  calling  upon  the 
plaintiff  to  show  cause  why  the  order  of  the  13th,  and  the  writ  of 
injur.ction  issued  in  pursuance  thereof,  and  the  copies  and  service 
thereof,  should  not  be  set  aside,  with  costs.  This  summons  came  on  to 
be  heard  before  Coleridge,  J.,  on  the  19th  of  March,  when  that  learned 
judge  made  an  order  referring  the  order  of  the  16th  to  this  court,  the 
defendants  to  give  security  to  reinstate  as  before  removal  whatever 
machinery  they  should  remove  which  was  upon  the  premises  during  toe 
lifetime  of  the  plaintiff's  testator. 

*&181  ®m  J*0^00^  on  a  former  day  in  this  term,  obtained  a  *rule  nisi 
•*  to  set  aside  the  order  of  the  13th  of  March,  and  the  writ  of 
injunction  issued  in  pursuance  thereof,  on  the  grounds, — first,  that  the 
Common  Law  Procedure  Act,  1854,  did  not  authorize  an  injunction  in 
an  action  of  ejectment, — secondly,  that,  if  it  did,  it  could  only  be 
granted  in  those  cases  where  the  plaintiff  has  claimed  a  writ  of  injunc- 
tion in  the  action  itself, — thirdly,  that  the  order  was  obtained  ex  parte 
and  upon  an  untrue  statement  of  the  facts.  He  referred  to  Gittins  r. 
Symes,  15  C.  B.  362  (E.  C.  L.  R.  vol.  80),  where  it  was  held  that  the 
rule  for  a  writ  of  injunction  to  restrain  a  defendant  from  infringing  a 
patent,  under  the  82d  section  of  the  Common  Law  Procedure  Act, 
1854,  is  a  rule  to  show  cause  only  in  the  first  instance. 

Prentice  now  showed  cause. — The  main  question  is,  whether  this  is  i 
proceeding  in  which  a  writ  of  injunction  can  be  granted.  The  79th 
section  of  the  Common  Law  Procedure  Act,  1854,  enacts,  that,  "in  all 
cases  of  breach  of  contract  or  other  injury,  where  the  party  injured  is 
entitled  to  maintain  or  has  brought  an  action,  he  may,  in  like  case  and 
manner  as  hereinbefore  [ss.  66 — 77]  provided  with  respect  to  mandamus, 
claim  a  writ  of  injunction  against  the  repetition  or  continuance  of  such 
breach  of  contract,  or  other  injury,  or  the  committal  of  any  breach  of 
contract,  or  injury  of  a  like  kind,  arising  out  of  the  same  contract,  or 
relating  to  the  same  property  or  right ;  and  he  may  also  in  the  same 
action  include  a  claim  for  damages,  or  other  redress."  The  80th 
section  enacts  that  "  the  writ  of  summons  in  such  action  shall  be  in  the 
same  form  as  the  writ  of  summons  in  any  personal  action,  but  on  every 
such  writ  and  copy  thereof  there  shall  be  endorsed  a  notice,  that,  in 
default  of  appearance,  the  plaintiff  may,  besides  proceeding  to  judgment 
and  execution  for  damages  and  costs,  apply  for  ^  and  obtain  a  writ  of 
♦3191  "Uuncti°n*"  The  81st  section  enacts  *that  "  the  proceedings  in 
J  such  action  shall  be  the  same,  as  nearly  as  may  be,  and  subject 
to  the  like  control,  as  the  proceedings  in  an  action  to  obtain  a  manda- 
mus under  the  provisions  hereinbefore  contained ;  and,  in  such  action, 
judgment  may  be  given  that  the  writ  of  injunction  do  or  do  not  issue, 
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as  justice  may  require ;  and,  in  case  of  disobedience,  such  writ  of 
injunction  may  be  enforced  by  attachment  by  the  court,  or,  when  such 
toarts  shall  not  be  sitting,  by  a  judge."  Then  comes  the  82d  section, 
which  enacts  that  "  it  shall  be  lawful  for  the  plaintiff,  at  any  time  after 
the  commencement  of  the  action,  and  whether  before  or  after  judgment, 
to  apply  ex  parte  to  the  court  or  a  judge  for  a  writ  of  injunction  to 
restrain  the  defendant  in  such  action  from  the  repetition  or  continuance 
of  the  wrongful  act  or  breach  of  contract  complained  of,  or  the  committal 
of  any  breach  of  contract  or  injury  of  a  like  kind,  arising  out  of  the 
tame  contract,  or  relating  to  the  same  property  or  right ;  and  such  writ 
may  be  granted  or  denied  by  the  court  or  judge  upon  such  terms,  as 
to  the  duration  of  the  writ,  keeping  an  account,  giving  security,  or 
otherwise,  as  to  such  court  or  judge  shall  seem  reasonable  or  just ;  and, 
in  case  of  disobedience,  such  writ  may  be  enforced  by  attachment  by 
the  court,  or,  when  such  courts  shall  not  be  sitting,  by  a  judge: 
Provided  always  that  any  order  for  a  writ  of  injunction  made  by  a 
judge,  or  any  writ  issued  by  virtue  thereof,  may  be  discharged  or 
varied  or  set  aside  by  the  court,  on  application  made  thereto  by  any 
party  dissatisfied  with  such  order."  It  will  be  contended  on  the  other 
side  that  these  provisions  do  not  apply  to  ejectment,  the  interpretation 
clause,  b.  99,  declaring  that  the  word  "  action"  shall  be  understood  to 
mean  any  personal  action,  which  ejectment  is  not.  The  227th  section 
of  the  Common  Law  Procedure  Act,  1852,  15  &  16  Vict.  c.  76, 
provides,  that,  in  the  construction  of  that  act,  the  word  "  action"  shall 
he  understood  to  mean  any  personal  action  *brought  by  writ  of  r+QQ* 
summons  in  any  of  the  superior  courts :  and  in  Messiter  v.  Rose,  ■- 
13  C.  B.  162  (E.  C.  L.  R.  vol.  76),  it  was  held  that  the  86th  section 
of  that  act  applied  to  all  pleadings  in  the  superior  courts,  even  though 
the  action  were  commenced  in  an  inferior  court,  and  removed  by 
certiorari.  That  case  does 'not  seem  to  have  been  followed,  and  there* 
fore  the  question  may  still  be  considered  an  open  one.  [Willes,  J.— 
There  is  no  provision  in  the  act  for  an  injunction  until  an  injury  has 
actually  commenced  and  an  action  has  been  brought  for  it.  There  is 
fio  mode  of  preventing  an  apprehended  injury.  The  recommendations 
of  the  commissioners  in  the  reports  upon  which  the  common  law 
procedure  ac*s  were  founded  were  not  carried  out  in  this  respect. (a)] 
In  the  clauses  as  to  ^mandamus,  ss.  68 — 77,  replevin  and  eject-  r^og- 
went  are  expressly  excepted.     As  to  interrogatories,   s.  51  *- 

(°)  The  suggestions  here  referred  to  are  found  at  pp.  74  and  76  of  the  third  report,  made  la 
1*31,  and  in  the  second  report  made  in  185%  p.  44. 

In  the  former,  the  commissioners  make  the  following  recommendation! : — "  That,  in  all  caeei 
•Hojury  or  breach  of  contract,  or  threatened  injury  or  breach  of  contract,  for  which  an  aotion  at 
aw  f<*r  damages  may  be  maintained  (whether  each  aotion  shall  have  been  commenced  or  not), 
•Pronation  shall,  vpon  proper  affidavit,  be  allowed  to  be  made  by  way  of  motion  in  any  of  the 
****!  of  common  law  at  Wee tmincter,  or  in  vacation  time  to  a  judge  at  Chamber*,  for  a  writ  of 
Position ;  and  that,  if  the  court  or  judge  shall  be  satisfied  that  the  caae  ia  cueh  that  the  reeo* 
terr  of  damages  would  be  an  inadequate  remedy,  or  that  the  amount  of  damages  oould  not  b* 
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applies  to  ejectment  as  well  as  to  other  actions.  The  court  will  grant 
*3221  a  wr^  °^  ^nJanc^on  to  restrain  waste :  and,  although  the  *order 
-*  and.  the  writ  use  the  word  "  effects/'  the  plaintiff  only  seeks  to 
restrain  the  defendant  from  removing  the  fixtures.  [Cockbubh,  C.  J. 
—The  appropriate  remedy  for  taking  away  fixtures  is  not  ejectment, 
but  trespass.  Willes,  J. — The  plaintiff  might  recover  in  the  ejectment, 
and  yet  the  defendants  might  be  entitled  to  the  fixtures.]  Then,  thii 
rule  asks  for  the  costs  of  the  application.  [Cresswell,  J. — Costs  art 
never  given  on  setting  aside  a  judge's  order.] 

Cockbukn,  C.  J. — Upon  looking  at  the  79th  and  82d  and  inter- 
vening sections  of  the  Common  Law  Procedure  Act,  1854,  I  am  of 
opinion  that  they  do  not  apply  to  ejectment,  in  which  this  remedy  is 
only  sought  because  it  is  alleged  that  fixtures  forming  part  of  the 
freehold  have  been  taken  away  by  the  tenant.  The  remedy  afforded 
by  those  provisions  is  intended  "  to  restrain  the  defendant  in  the  action 
from  the  repetition  or  continuance  of  the  wrongful  act  or  breach  of 
contract  complained  of,  or  the  committal  of  any  breach  of  contract  or 
injury  of  a  like  kind,  arising  out  of  the  same  contract,  or  relating  to 
the  same  property  or  right."  That  cannot  apply  to  ejectment,  which 
is  an  action  not  for  an  injury  in  taking  away  goods,  but  simply  to 
recover  the  possession  of  the  premises. 

Cresswell,  J. — Without  referring  to  the  variance  between  the 
recommendation  of  the  commissioners  in  their  reports  and  the  act 

precisely  or  conveniently  ascertained,  a  rale  or  order  shall  be  made  for  issuing  a  writ  of  proaOftV 
tion  forthwith,  directed  to  the  proper  party  or  parties,  prohibiting  him  or  them  from  the  eomsjus* 
•ion  or  farther  commission  of  the  acts  which  are  the  subject  of  complaint: 

"  That  such  party  or  parties,  upon  proper  notice  to  the  opposite  party,  shall  be  at  liberty  te 
more  the  court  or  judge  to  quash  the  writ  of  prohibitions  so  issued ;  and  that,  after  both  parties 
hare  been  heard  upon  such  motion,  it  shall  be  at  the  discretion  of  the  court  or  judge,  under  the 
circumstances  of  the  rase,  either  to  quash  or  support  the  writ,  or  to  make  such  new  rule  or  order* 
by  way  of  qualification  or  exception  of  the  prohibition  first  grunted,  as  may  seem  fit;  and  when 
It  shall  appear  expedient,  to  direct  that  a  proper  action  of  trespass,  trespass  on  the  case,  oovenaat, 
or  other  form  of  action  (according  to  the  nature  of  the  ease)  he  brought,  or  (wheo  found  mare 
convenient)  that  an  issue  be  tried  for  the  further  investigation  of  the  matter  in  dispute,  sod  te 
make  any  order  as  to  the  costs  of  the  motion  or  proceedings  aforesaid  as  may  be  just  or  reason- 
able ;  and,  when  the  result  of  any  proceeding  or  action  brought  either  by  the  direction  of  the 
court  or  otherwise,  for  determination  of  the  matter  in  dispute  shall  appear,  the  party  or  parties 
against  whom  a  prohibition  shall  have  been  obtained  shall  be  at  liberty  to  apply  to  the  court  for 
an  order  that  it  be  dissolved :  and 

"  That,  instead  of  granting  the  prohibition  in  the  first  instance,  the  court  may  at  its  diseretios 
grant  a  rule  to  show  reuse  only  why  a  writ  of  prohibition  should  not  issue." 

After  citing  these  remarks,  the  report  of  1853  proceeds  as  follows: — 

"  We  concur  in  the  principle  of  the  above  remarks  (though  somewhat  modified  by  rectal 
changes  in  the  law)  and  of  the  suggestions  founded  upon  them.  It  bos  been  acted  upon  by  the 
legislature  so  far  as  to  confer  the  power  of  injunction  upon  the  common  law  courts  in  the  Patent 
Law  Amendment  Act,  1852,  15  &  Ifi  Vict.  c.  83,  s.  42,  and  so  far  as  to  confer  the  power  of  grant* 
log  prohibitions  to  judges  at  Chambers,  in  the  County  Court  Amendment  Act,  IS  k  14  Vict  c.*lf 
s.  22.  We,  however,  propose  that  the  party  injured  shall  be  entitled  to  maintain  an  action  in  the 
ordinary  form,  save  that  in  the  declaration  be  may  claim  the  prohibition  of  a  wrongful  act  eoua» 
menced  or  threatened,  either  separately  or  together  with  damages  for  the  injury  which  he  baa 
actually  sustained,  and  that  the  application  for  a  prohibitory  writ  may  be  made  at  any  stags  of 
the  cause,  either  before  or  after  judgment,  and  granted  or  denied  upon  such  terms  as  to  keeping 
an  account,  giving  security,  or  otherwise,  as  may  be  thought  just  by  the  court  or  judge." 
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which  was  founded  thereon,  bat  looking  at  the  act  of  parliament  alone, 
I  think  it  is  perfectly  clear  that  the  82d  section  does  not  apply  to 
ejectment. 

Crowder,  J. — I  am  of  opinion  that  the  whole  language  of  the  82d 
section,  without  referring  to  the  interpretation  clause,  shows  that  it  was 
not  meant  to  apply  to  actions  of  ejectment :  and  the  interpretation 
clause  *shows  that  "  action"  is  limited  to  personal  actions.  The  r*ooq 
reference  to  the  report  of  the  commissioners  still  further  *■ 
strengthens  the  argument :  for,  it  is  plain  that  the  legislature  did  not 
intend  to  carry  out  the  recommendation  of  the  commissioners  to  its 
fullest  extent.     The  rule  must,  therefore,  be  discharged. 

Willes,  J. — I  also  am  of  opinion,  taking  all  the  clauses  of  the  act 
which  are  applicable  to  the  subject  together,  that  the  legislature  did 
not  intend  to  confer  upon  the  common  law  courts  power  to  grant 
injunctions  where  no  action  had  been  brought.    The  recommendation 
of  the  commissioners  in  the  report  of  1853  merely  followed  those 
contained  in  the  third  report  of  the  former  commissioners,  made  in 
1831.    That  recommendation,  if  carried  out,  would  have  given  power 
to  the  common  law  courts  to  issue  an  injunction  ex  parte,  leaving  the 
other  party  to  move  to  dissolve  it,  or  that  an  action  or  an  issue  should  be 
directed  to  try  the  question.     But,  when  the  various  clauses  of  the  act  of 
parliament  are  looked  at,  it  would  seem  that  the  legislature  did  not  think 
fit  to  invest  the  common  law  judges  with  that  extensive  power,  but  only 
to  enable  them  to  grant  injunctions  in  certain  cases  after  action  brought, 
u  to  restrain  the  defendant  from  the  repetition  or  continuance  of  the 
wrongful  act  or  breach  of  contract  complained  of,  or  the  committal  of 
ft&y  breach  of  contract  or  injury  of  a  like  kind,  arising  out  of  the  same 
contract,  or  relating  to  the  same  property  or  right."     That  at  once 
shows  that  the  injunction  in  the  common  law  court  can  only  be  granted 
where  an  action  has  been  brought  in  respect  of  a  breach  of  contract,— 
that  it  is  merely  ancillary  to  an  action  brought  complaining  of  an  injury 
or  breach  of  contract.    Now,  ejectment  is  not  an  action  in  which  the 
plaintiff  complains  of  a  breach  of  contract  or  injury  of  a  like  kind,  but 
u  simply  a  proceeding  to  put  the  plaintiff  in  possession  of  the  land- 
One  *might  readily  conceive  a  case  where  the  plaintiff  might  be  r*ooj, 
entitled  to  the  possession  of  the  land,  and  not  to  the  fixtures.  *- 
In  every  point  of  view,  therefore,  I  am  of  opinion  that  the  clauses  in 
question  were  not  intended  to  apply  to  cases  of  this  sort.     The  order 
of  my  Brother  Coleridge  will,  therefore,  be  rescinded,  but  not  with  costsj, 
Thich  will  be  costs  in  the  cause.  Rule  absolute  accordingly. 
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SIMOND  v.  BRADDON.    May  8. 

A.  agreed  to  Mil  to  B.  "a -cargo  of  Arraean  riee  per  •Severn,  now  od  her  way  to  Akyab,  vie  As> 
tralia;  the  cargo  to  tonwUt  of  fair  artrag*  Nierantt  rice,  tbe  price  of  which  is  to  be  1U  M. 
^er  cwt,  with  a  iair  allowance  for  Larong  or  any  other  inferior  description  of  riee  (if  nj);ftft 
the  eeller  engagea  to  deliver  what  it  •hipped  on  hit  account  end  In  conformity  with  hia  iavnm 
The  hojer  to  have  tbe  option,  agreeably  with  tbe  termi  of  tbe  charter-party,  of  diaehargiag  the 
riee  at  any  good  and  aafe  port  in  tbe  United  Kingdom,  or  on  tbe  continent  between  Bane  nd 
Hamburgh,  both  inclusive.  Tbli  contract  to  be  void  provi'ded  tbe  above  Teasel  mahct  the  tat* 
mediate  voyage  between  Akyab  and  Calcutta  agreeably  with  tbe  condition!  of  tbe  chart*- 
party.  Payment  to  be  made  in  caah  on  tbe  arrival  of  tbe  vessel  at  port  of  call,  in  foil,  1m 
freight,  at  invoice  net  weight*,  Ac,  on  handing  the  buyer  bille  of  lading  nod  charter-party 
with  the  policies  of  insurance,  endorsed  to  buyer,  for  full  value,  whieh  are  to  be  efretea  n 
London,  with  partioular.average  in  tbe  usual  way,  free  under  8  per  cent  Should  tbe  rend 
he  lost,  this  contract  to  be  null  and  void :" — Held,  a  warranty  on  tbe  part  of  A.  to  deHreri 
cargo  consisting  of  "  fair  average  Nieranil  rice,"  provided  neither  of  the  eventa  eeeairel  'm 
whieh  the  contract  was  to  be  void. 

This  was  an  action  for  a  breach  of  warranty  on  a  sale  of  a  cargo  •( 
rice. 

The  first  count  of  the  declaration  stated  that  the  -plaintiff  botght 
from  the  defendant,  and  the  defendant  sold  to  tbe  plaintiff,  a  cargo  of 
Arracan  rice  by  the  ship  Severn,  then  on  her  way  to  Akyab,  fit 
Australia,  upon  certain  terms  then  agreed  on  between  the  plaintiff  and 
the  defendant ;  that  is  to  say,  that  the  said  cargo  was  to  consist  of  fair 
average  Nicranzi  rice,  the  price  of  which  was  to  be  lis.  6d.  per  cwt, 
with  a  fair  allowance  for  Larong  or  any  other  inferior  description  of 
rice  (if  any) ;  but  the  defendant  engaged  to  deliver  what  was  shipped  on 
*32<n  *"B  account  and  in  conformity  with  his  invoice.  The  ^plaintiff  to 
J  have  the  option,  agreeably  with  the  terms  of  the  charter-party 
of  discharging  the  rice  at  any  good  and  safe  port  in  the  United  King- 
dom, or  on  the  continent  between  Havre  and  Hamburgh,  both  inclusive. 
The  contract  was  to  be  void,  provided  the  said  vessel  should  make  the 
intermediate  voyage  between  Akyab  and  Calcutta  agreeably  with  tbe 
conditions  of  the  charter-party.  Payment  to  be  made  in  cash  on 
arrival  of  the  vessel  at  the  port  of  call,  in  full,  less  freight,  at  invoke 
net  weight,  taken  at  eighty-six  baskets  to  the  ton  (English),  allowing 
four  per  cent,  to  cover  loss  in  weight  on  the  voyage,  on  handing  the 
plaintiff  bill  of  lading  and  charter-party,  with  the  policies  of  insurance, 
endorsed  to  the  plaintiff,  for  full  value,  which  were  to  be  effected  in 
London,  with  particular  average  in  the  usual  way,  free  under  three  per 
cent.  Should  the  vessel  be  lost,  the  said  contract  to  be  null  and  void: 
Averment  that  the  said  vessel  did  not  make  the  aforesaid  intermediate 
voyage,  and  was  not  lost,  but  afterwards  arrived  at  her  port  of  call,  to 
wit,  at  Falmouth,  and  thence  sailed  and  proceeded  to  her  port  of 
delivery,  to  wit,  to  Amsterdam,  and  there  delivered  her  said  cargo  of 
rice  according  to  the  directions  of  the  plaintiff;  and  the  plaintiff  p*^ 
defendant  for  the  said  rice  at  the  rate  of  lis*  6rf.  per  cwt.,  less  freight, 
at  the  invoice  net  weights,  with  the  allowance  of  4  per  cent*  as  afore* 
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said:  That  all  things  had  happened  and  had  by  the  plaintiff  been 
observed  and  performed  which  were  necessary  to  entitle  him  to  hare 
the  aforesaid  .terms  observed  and  performed  in  all  respects  by  the 
defendant,  yet  that  the  said  terms  were  not  observed  or  performed  by 
the  defendant,  in  this,  that,  although  the  said  cargo  consisted  of 
Nicranzi  rice,  yet  the  said,  rice  was  not  fair  average  Nicranzi  rice* 
whereby  not  only  was  the  said  rice  of  less  value  to  the  plaintiff,  but 
also  by  means  of  the  premises  the  plaintiff  had  lost  the  profits  which  he 
would  have  made  by  a  re-sale  of  the  said  cargo  of  rice  to  *Messrs.  1-4094 
E.  Bekh  &  Co.,  to  whom  he,  the  plaintiff,  relying  on  tha  ** 
observance  of  the  aforesaid  terms  by  the  defendant,  re-sold  the  said 
cargo  of  rice  on  the  said  terms  on  which  the  plaintiff  had  purchased  the 
same  from  the  defendant  as  aforesaid ;  and  the  plaintiff  had  also  incurred 
great  expense  in  and  about  ascertaining  the  quality  of  the  said  rioe^ 
and  in  and  about  the  warehousing  thereof. 

The  declaration  also  contained  counts  for  money  received  by  the 
defendant  to  the  use  of  the  plaintiff,  and  for  money  found  to  be  due 
from  the  defendant  to  the  plaintiff  on  accounts  stated  between  them : 
and  the  plaintiff  claimed  15002. 

The  defendant  pleaded  to  the  first  count, — first,  that  he  did  not 
promise  or  agree  as  alleged, — secondly,  that  the  said  Nicranzi  rice  was 
fair  average  Nicranzi  rice ;  and,  to  the  residue  of  the  declaration,  neve* 
indebted.    Issue  thereon. 

The  cause  was  tried  before  Cockburn,  C.  J.,  at  the  sittings  in  Lon- 
don after  last  Michaelmas  Term.  The  facts  which  appeared  in  evidence 
were  as  follows : — The  plaintiff  was  the  surviving  partner  in  the  firm 
of  Cuylits,  Simond  k  Co.,  merchants,  in  London,  and  the  defendant 
also  a  merchant  in  London,  carrying  on  a  considerable  trade  as  an 
importer  of  rice. 

On  the  10th  of  October,  1854,  the  plaintiff's  house,  through  one 
Mengens,  their  broker,  agreed  with  the  defendant  through  bis  brokers, 
Messrs.  Macnaughtan  &  Parry,  for  the  purchase  of  a  cargo  of  rice 
intended  to  be  shipped  at  Akyab  by  a  vessel  called  the  Severn,  which 
vessel  the  defendant  had  chartered,  and  which  was  then  on  her  way  out 
to  Akyab,  vifi  Australia.  The  terms  having  been  arranged  verbally, 
the  defendant's  brokers  prepared  bought;  a*  d  sold  notes  in  the  usual 
Way,  delivering  to  the  plaintiff's  broker  a  copy  of  the  former,  which  was 
m  the  following  terms : — 

*«  London,  October  10th,  1854.      r*oQf 

"Bought  for  account  of  Messrs.  Cuylits  &  Simonds,  per  J.  P.  *• 
Meugens,  of  our  principal,  W.  C.  Braddon,  Esq.,  this  day,  the  following 
cargo  of  Arracan  rice  per  Severn,  Captain  Prynn,  now  on  her  way  to 
Akyab,  vift  Australia.  The  cargo  to  consist  of  fair  average  Nicranzi 
rice,  the  price  of  which  is  to  be  11*.  6d.  per  cwt«,  with  a  fair  allowance 
for  Larong,  or  any  other  infer  or  description  of  rice  (if  any);  but  the 
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seller  engages  to  deliver^)  what  is  shipped  on  his  account  and  in  con- 
formity with  his  invoice.  The  buyers  to  have  the  option,  agreeably  with 
the  terms  of  the  charter-party,  of  discharging  the  rice  at  any  good  and 
safe  port  in  the  United  Kingdom  or  on  the  continent  between  Havre 
and  Hamburgh,  both  inclusive.  This  contract  to  be  void,  provided  the 
above  vessel  makes  the  intermediate  voyage  between  Akyab  and 
Calcutta,  agreeably  with  the  conditions  of  the  charter-party.  Payment 
to  be  made  in  cash,  on  arrival  of  the  vessel  at  port  of  call,  in  full,  less 
freight,  at  invoice  net  weight,  taken  at  86  baskets  to  the  ton  (English), 
allowing  4  per  cent,  to  cover  loss  in  weight  on  the  voyage,  on  handing 
the*  buyers  bills  of  lading  and  charter-party,  with  the  policies  of 
insurance  endorsed  to  buyers,  for  full  value,  which  are  to  be  effected  ia 
London,  with  particular  average,  in  the  usual  way,  free  under  3  per 
cent. 

«  Should  the  vessel  be  lost,  this  contract  to  be  null  and  void." 

"  Brokerage,  J  per  cent. 

(Signed)  «  Macnaughtan  &  Parry." 

The  Severn  arrived  at  Akyab  in  January,  1855,  and  the  defendant's 
correspondents  there  shipped  for  him  6000  bags  described  in  the  invoice 

♦8281  M  "  °k*  ^*cranz*  *r*ce."     On  her  arrival  at  Falmouth,  in  Jane 
-J  1855,  Messrs.  Macnaughtan  &  Parry  delivered  to  the  plaintiff  an 
invoice,  describing  the  cargo  as  6000  bags  old  Nicranzi  rice  of  the  net 
weight  of  434  tons,  8  cwt.  0  qrs.  251bs.  at  11*.  6d.      .     4995  14  6 

•    Less  freight  4Z.  5*.  per  ton 1846  5  0 

Two  months'  discount  at  5  per  cent.      •     •     15  7  8     1830  17  4 


3164  17  2 
Brokerage,  £  per  cent.     •    24  19  7 


£3189  16  9 
The  plaintiff  immediately  handed  over  to  Messrs.  Macnaughtan  k 
Parry  a  check  for  the  amount  of  this  invoice,  in  exchange  for  the  bill 
of  lading,  policies  of  insurance,  and  the  original  invoice  sent  to  the 
defendant  by  his  correspondents  at  Calcutta. 

i  The  Severn  having  been  sent  to  Amsterdam,  i*  was  found,  when  the 
cargo  was  unloaded,  that  the  rice  was  considerably  below  the  fair 
average  of  Nicranzi  rice,  an  unusual  quantity  of  "  paddy,"  or  rice  ia 
the  husk,  being  mixed  with  it,  though  it  did  not  appear  that  it  contained 
any  Larong  or  other  inferior  description  of  rice.  Immediately  on 
discovering  that  the  rice  did  not  answer  the  description  in  the  contract, 
the  plaintiff  gave  the  defendant  notice  of  that  fact,  and  that  he  should 
hold  him  responsible  for  the  difference 

On  the  part  of  the  plaintiff,  it  was  contended  that  the  defendant 
bound  himself  by  his  contract  to  deliver  a  cargo  which  should  consist 

(a)  In  the  fold  oote  the  word  "  only"  wu  Introduced  here  after  the  eootrmot  wm  eigne! 
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)f  "fair  average  Nicranzi  rice,"  and  therefore  that  he  was  entitled  to 
recover  the  difference  between  the  price  paid  under  the  contract  and 
the  value  of  the  rice  actually  delivered. 

•For  the  defendant,  on  the  other  hand,  it  was  insisted  that  r^qoq 
the  only  warranty  contained  in  the  contract,  was,  to  deliver  what  *- 
should  be  shipped  on  his  account  and  in  conformity  with  his  invoice ; 
Mid  that  the  stipulation  that  the  cargo  should  consist  of  fair  average 
Nicranzi  rice  was  a  condition,  and  not  a  warranty. 

In  answer  to  a  question  put  to  them  by  his  Lordship,  the  jury  said 
that  the  rice  delivered  was  not  fair  average  Nicranzi  rice ;  and  a 
verdict  was  thereupon  taken  for  the  plaintiff, — the  amount  of  damages 
to  be  referred, — and  leave  being  reserved  to  the  defendant  to  move  to 
enter  the  verdict  for  him,  if  the  court  should  be  of  opinion  that  the 
contract  did  not  contain  the  warranty  contended  for ;  and  it  was  agreed 
that  the  declaration  should,  if  necessary,  be  amended  by  alleging,  that, 
although  the  said  cargo  consisted  of  Nicranzi  rice,  yet  it  was  not  fair 
iTerage  Nicranzi  rice,  and  the  defendant  did  not  make  a  fair  allowance 
for  its  inferior  quality,  but  neglected  and  refused  so  to  do. 

Montague  Smith,  in  Hilary  Term  last,  obtained  a  rule  calling  upon  the 
plaintiff  to  show  cause  why  the  verdict  should  not  be  entered  for  the 
defendant  on  the  first  issue,  or  why  the  judgment  should  not  be  arrested, 
on  the  ground, — first,  that  there  was  no  warranty  that  the  cargo  to  bo 
shipped  should  be  fair  average  Nicranzi  rice, — secondly,  that  the 
contract  alleged  did  not  support  the  breach. 

Byle$,  Serjt.,  and  Unthank,  showed  cause. — That  which  the  plaintiff 

complains  of,  is,  that  the  defendant  has  failed  in  the  performance  of  his 

contract  in  two  respects,  inasmuch  as  he  has  not  delivered  rice  of  the 

quality  contracted  for,  nor  the  quantity  he  engaged  to  deliver.     The 

cargo  was  to  consist  of"  fair  average  Nicranzi  rice,"  the  price  of  which 

was  to  be  11*.  6d.  per  *cwt.     The  contract  then  goes  on  to  r*qoA 

provide  what  shall  be  done  if  any  of  the  rice  should  turn  out  to  *■ 

do  of  an  inferior  description, — not  an  inferior  quality  of  Nicranzi  rice, 

*h«  declaration  is  drawn  upon  the  hypothesis  that  «« description"  here 

means  "sort."    A  fair  allowance  is  to  be  made  for  Larong  or  any 

other  inferior  description  of  rice,  if  any.     Larong  is  a  description  of 

Arracan  rice  very  inferior  in  quality  to  Nicranzi ;  so  also  is  Lntouri, 

If  the  cargo  should  contain  a  mixture  of  these,  an  allowance  was  to  be 

made.    If,  however,  "description"  is  to  be  read  "quality,"  then  the 

plaintiff  would  be  entitled  to  recover  in  respect  of  the  inferiority  of 

quality ;  and  the  declaration  may  be  amended,  as  arranged  at  the  trial. 

The  vessel  having  arrived  at  Falmouth,  and  the  plaintiff  having  paid 

wr  the  cargo  without  having  had  an  opportunity  of  inspecting  it,  he  i$ 

dearly  entitled  to  recover  under  the  special  count  the  fair  allowance 

stipulated  for,  as  well  as  the  sum   paid  in  excess  for  the  deficient 

quantity.    The  breach  assigned  in  the  first  count,  is,  that,  although 
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the  cargo  consisted  of  Nicranzi  rice,  yet  the  said  rice  was  not  "fair 
leverage  Nicranzi  rice."  The  first  question,  therefore,  will  be,  whethff 
the  contract  contains  a  warranty  that  the  cargo  shall  consist  of  rice  of 
that  description.  If  the  words  of  the  contract  had  been,  "  the  cargo 
*to  consist  of  fair  average  Nicranzi  rice,"  without  more,  it  wool! 
unquestionably  have  amounted  to  a  warranty :  Hutchinson  v.  Booker, 
6  M.  k  W.  585  ;f  Allan  v.  Lake,  18  Q.  B.  560  (E.  C.  L.  R.  voL  83> 
In  this  latter  case,  the  defendant,  by  his  agent,  sold  the  plaintiffs  & 
parcel  of  turnip-seed,  and  gave  the  following  sold  note :  "  Mr.  T.  C. 
B.  (the  defendant's  agent)  sold  to  Messrs.  B.  k  Co.  (the  plaintiffs),  for 
Mr.  C.  L.  (the  defendant),  14  qrs.  Skirving's  Swedes,  at  17*.  per 
bushel :"  and  it  was  held  that  the  jury  were  properly  directed  that  the 
description  of  the  seed  in  the  sold  note  amounted  to  a  warrrantj 
that  it  was  Skirving's  Swedes.  Upon  a  motion  for  a  new  trial,  Erie, 
♦flail  *^*'   sa^:    "The  statement  that  the  seeds  were   Skirving's 

-*  Swedes,  was,  in  one  sense,  mere  matter  of  description :  but  it 
was  a  description  of  a  known  article  of  commerce ;  and  the  defendant 
was  not  at  liberty  to  substitute  another  sort  of  turnip-seed  which  did 
not  answer  that  description.  He  could  not  vary  from  that  contract  as 
regarded  the  seeds  being  Skirving's,  any  more  than  he  could  with 
regard  to  their  being  Swedes."  [Cockburn,  C.  J. — Either  the  stipula- 
tion as  to  allowance  for  inferior  descriptions  of  rice  includes  Nicranri, 
or  upon  the  finding  of  the  jury  the  defendant  has  failed  to  perform  his 
contract.]  The  plain  and  obvious  construction  of  the  contract  is,  that 
the  buyer  is  to  have  fair  average  Nicranzi  rice,  or  an  allowance  for  rice 
of  inferior  description.  Assuming  that  "  description"  is  to  be  taken  as 
synonymous  with  "quality,"  the  declaration  may  be  amended,  as  sug- 
gested at  the  trial.  The  clause  which  will  be  relied  on  by  the  other 
side, — "  but  the  seller  engages  to  deliver  what  is  shipped  on  his  account, 
and  in  conformity  with  his  invoice," — was  evidently  put  in  to  meet  such 
a  controversy  as  that  which  took  place  in  Yernede  v.  Weber,  1  Hurlst 
b  Norm.  311, f — to  prevent  either  party  taking  advantage  of  a  rise  or 
fall  in  the  market.  In  that  case,  the  plaintiff  and  defendant,  by  their 
agent,  contracted  as  follows: — "Sold  for  W.  to  V.  the  cargo  of  400 
tons  (provided  the  same  be  shipped  for  seller's  account),  more  or  less, 
Arracan  Nicranzi  rice,  of  the  average  quality  of  the  crop  as  shipped  to 
Europe,  per  British  vessel  Minna,  sailed  last  September  from  Antwerp 
in  ballast,  direct  to  Akyab,  to  proceed  from  thence  to  a  port  in  the 
Channel  for  orders  at  11*.  6d.  per  cwt.  for  Nicranzi,  or  at  11*.  for 
Larong ;  the  latter  quantity  not  to  exceed  50  tons,  or  else  at  the  option 
of  buyers  to  reject  any  excess :  to  be  taken  at  invoice  weight,  &c,  and 
to  be  paid  for  by  cash  on  arrival  of  the  vessel  at  the  port  of  call,  on 
delivery  of  the  bills  of  lading,  charter-party,  and  policy  of  insurance: 
•8821  **nsurance  effected  in  London  or  Holland,  upon  usual  London 

J  terms  (with  particular  average),  to  the  fall  amount  of  invoice. 
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The  vessel  loaded  285  tons  of  Larong,  and  150  tons  of  Latouri :  and' 
it  was  held, — first,  that  the  contract  did  not  contain  a  warranty  that  the 
rice  should  consist  of  Arracan  Nieranzi  rice,  but  that  the  contract  was* 
Qonditional  upon  a  cargo  of  Arracan  Nieranzi  rice  being  shipped  on  the 
seller's  account, — secondly,  that  the  buyers  were  not  entitled  to  the 
delivery  either  of  the  whole  cargo  or  of  the  Larong,  because  the  con* 
tract  was  for  an  entire  cargo  which  would  substantially  satisfy  the  des- 
cription of  Arracan  Nieranzi  rice.  At  all  events,  the  plaintiff  is,  upon 
the  authority  of  Devaux  v.  Conolly,  8  C.  B.  640  (E.  C.  L.  R.  vol,  65), 
entitled  to  recover  as  money  had  and  received  the  excess  paid  in  re- 
spect of  the  "  paddy,"  which  the  evidence  showed  to  have  been  mor^ 
than  double  the  usual  proportion  found  in  these  cargoes. 

itf.  Smith,  Q.  C,  and  Tomlinsoti,  in  support  of  the  rule. — This  con- 
tract, it  is  submitted,  contains  no  warranty  as  suggested.  In  the  older 
cases,  it  was  doubted  whether  any  words  of  description  could  amount  to 
a  warranty.  In  Chandelor  v.  Lopus,  Cro.  Jao.  2, — the  notes  to  which 
in  1  Smith's  Leading  Cases  (4th  edit.),  140,  give  the  history  of  the  law 
upon  this  subject, — the  inclination  of  the  court  was  that  it  did  not.  By 
the  course  of  modern  decisions,  however,  it  seems,  that,  in  the  case  of 
the  sale  of  an  existing  chattel  by  a  particular  description,  the  vendor 
warrants  that  it  is  of  the  kind  described.  That  is  exactly  the  case  of 
Allan  v.  Lake,  18  Q.  B.  560  (E.  C.  L.  R.  vol.  88).  Contracts  for 
chattels  to  be  manufactured  for  a  particular  purpose  belong  to  a  totally 
different  class.  Where  the  article  is  to  be  made  or  procured,  it  is  open 
to  conjecture  whether  it  will  or  will  not  answer  the  purpose  intended. 
Here,  the  contract  is  for  an  article  of  commerce  of  very  recent  intro- 
duction, and  subject  to  much  fluctuation  of  price  and  Equality.  r*qqq 
The  true  construction  of  the  contract  is,  that  the  seller  shall  *• 
deliver  only  what  was  shipped,  and  in  conformity  with  his  invoice ;  and, 
if  what  was  shipped  was  Arracan  Nieranzi  rice,  it  was  to  consist  of  fair 
average  quality,  and  be  at  a  given  price.  It  was  manifestly  uncertain 
when  the  ship  would  arrive  at  Akyab,  oi  what  sort  of  cargo  she  would 
bring.  If  she  arrived  there  before  the  season  for  the  new  rice  to  come 
down  to  the  port  of  shipment,  she  must  necessarily  take  on  board  old, 
which  of  course  would  be  below  the  average  quality.  All  that  the 
defendant  binds  himself  to  do,  is,  to  deliver  the  cargo  that  is  shipped 
for  him ;  and  no  engagement  can  be  inferred  other  than  that  express 
engagement.  In  Budd  v.  Fairmaner,  8  Bingh.  48,  1  M.  &  Scott,  74 
(E.  C.  L.  R.  vol.  28),  in  an  action  for  a  breach  of  warranty  on  the  sale 
of  a  horse,  the  purchaser  produced  the  following  receipt,  signed  by  the 
seller, — "  Received  of  A.  B.  (the  purchaser)  101.  for  a  gray  four-year- 
old  colt,  warranted  sound  in  every  respect:"  and  it  was  held,  that,  in 
the  absence  of  fraud,  the  warranty  was  restricted  to  the  soundness  of 
the  animal,  the  age  being  mere  matter  of  representation  or  description* 
So,  here,  there  being  an  express  warranty  to  deliver  what  was  shipped 
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on  the  seller's  account,  and  in  conformity  with  his  invoice,  a  warranty 
that  the  rice  shipped  should  be  of  a  particular  quality  cannot  also  In 
inferred.  [Cockburn,  C.  J. — Suppose  a  cargo  of  Larong  came,  amid 
the  buyer  exercise  the  option  of  taking  it,  subject  to  an  allowance!] 
The  seller  would  be  bound  to  offer  it,  but  the  buyer  might  reject  it;  tb 
latter  being  only  bound  to  accept  the  cargo,  if  fair  average  Nicranit 
rice  came.  This  is  substantially  the  same  contract  as  that  in  Verned* 
v*  Weber.  In  delivering  judgment  there,  Alderson,  B.,  says :  "  Then 
can  be  no  doubt  that  the  contract  contemplates  a  cargo  consisting  prin- 
cipally of  Arracan  Nicranzi  rice,  and  that  Larong  rice  was  to  form  but 
*a<ui  a  subsidiary  part.  The  contract  is  described  *as  one  contract  < 
-*  for  an  entire  cargo,  one  bill  of  lading,  one  charter-party,  tsd 
one  policy  of  insurance :  and  we  think  it  would  have  been  impossible 
for  the  defendant  to  have  insisted  upon  the  plaintiff's  accepting  a  cargo 
consisting  only  of  a  minute  portion  of  Arracan  Nicranzi  rice;  for, 
unless  the  cargo  was  what  would  substantially  satisfy  the  description  of 
a  cargo  of  Arracan  Nicranzi  rice,  we  think  that  the  plaintiffs  could  not 
have  been  forced  to  accept  it.  It  is  true  that  the  contract  included 
Larong  rice  also,  if  the  cargo  included  it.  But  it  is  obvious  that  this 
was  so  much  considered  subsidiary  to  the  other,  that  the  cargo  is  de- 
scribed merely  as  one  of  Arracan  Nicranzi  rice,  and  the  buyer  was  not 
obliged  to  accept  more  than  50  tons  of  Larong  rice  included  in  a  caigfl 
so  described ;  and,  if  the  plaintiff  would  not  have  been  bound  to  accept 
the  cargo  brought,  the  defendant  was  not  obliged  to  deliver  it,  for,  the 
contract  must  be  mutual  and  reciprocal."  Here,  if  a  small  proportion 
of  Larong  or  other  inferior  description  of  rice  should  come,  a  fair 
allowance  is  to  be  made :  but,  if  the  rice  brought  home  is  Nicranzi  rice, 
though  not  of  fair  average  quality,  the  clause  as  to  allowance  does  not 
apply,  though  the  buyer  might  be  entitled  to  reject  it.  Johnson  «. 
Macdonald,  9  M.  &  W.  600,f  is  also  an  authority  to  show  that  there  if 
no  warranty  here.  And  Devaux  v.  Conolly,  8  C..B.  640  (£.  G.  L.  B. 
vol.  65),  has  no  application.  The  deficiency  of  weight  arising  from  the 
excessive  quantity  of  paddy,  affects  only  the  quality  of  the  cargo.  No 
decided  case  at  all  approaches  thir.  It  is,  therefore,  open  to  the  court 
to  look  at  all  the  surrounding  circumstances,  to  ascertain  what  the  pi- 
ties really  meant  by  the  contract  they  have  entered  into. 

Cockburn,  C.  J. — I  am  of  opinion  that  this  rule  should  be  dis- 
charged. The  language  of  the  contract  certainly  is  not  altogether  free 
0QQtr]  fr°m  ambiguity  or  doubt:  *but,  looking  at  all  its  terms,  it 
J  appears  to  be  a  contract  whereby  the  seller  engages,  that,  unless 
the  Severn,  then  on  her  way  to  Akyab,  should  be  sent  thence  to  Cal- 
cutta, agreeably  with  the  terms  of  the  charter-party,  or  should  be  lost, 
she  should  ship  a  cargo  of  rice,  and  bring  it  home  for  the  benefit  of  the 
buyer ;  and,  further,  the  seller  warrants  that  the  cargo  so  shipped  shall 
Consist  of  "fair  average  Nicranzi  rice."     Some  difficulty  was  intro- 
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faced  into  the  case,  and  some  discussion  arose  as  to  the  effect  of  that 
part  of  the  contract  which  provides  that  the  price  is  to  be  11*.  6(2.  per 
cwt.,  "  with  a  fair  allowance  for  Larong  or  any  other  inferior  descrip- 
tion of  rice  (if  any)/'  followed  immediately  by  this  stipulation, — "but 
the  seller  engages  to  deliver  what  is  shipped  on  his  account,  and  in  con- 
formity with  his  invoice."     Looking  at  the  extrinsic  evidence,  one  can 
entertain  but  little  doubt  that  the  intention  of  the  parties  was,  that  the 
seller  engaged  to  deliver  only  what  was  actually  shipped  on  his  account. 
But  that  does  not  appear  upon  the  face  of  the  contract,  the  word 
"only"  not  having  been  inserted  until  after  the  execution  of  it.     We 
Bust  construe  the  contract  as  we  find  it, — that  word  being  excluded. 
Having  so  to  construe  the  contract,  I  do  not  think,  looking  at  that  which 
follows  the  words  "fair  average  Nicranzi  rice,"  there  is  anything  to  be 
found  which  ought  to  have  the  effect  of  detracting  from  the  warranty 
which  arises  from  the  former  part  of  the  instrument.     And,  although 
it  was  held  in  Vernede  v.  Weber,  1  Hurlst.  &  Norm.  811,  f  that  the 
seller  was  not  bound  to  deliver  the  cargo  where  it  did  not  substantially 
consist  of  Nicranzi  rice,  we  may  gather  from  that  case  that  it  is  not 
unusual  for  these  cargoes  to  be  made  up  of  a  portion  of  rice  of  an 
inferior  description,  and  called  Latouri  and  Larong ;  and  that  it  is  fair 
tc  suppose,  that,  though  the  buyer  intended  that  the  seller  should  war- 
rant the  cargo  to  be  fair  average  Nicranzi  *rice,  nevertheless  he  r*qqfi 
meant  to  secure  to  himself  the  right  to  claim  the  delivery  of  it,  *- 
though  a  portion  should  consist  of  Latouri  or  Larong  or  other  inferior 
rice,  and  so  should  not  satisfy  the  contract,  and  to  take  care  to  protect 
himself  by  stipulating  for  a  fair  allowance  for  rice  of  an  inferior  qua- 
lity, if  any  such  there  were.     Looking,  then,  at  the  whole  contract,  and 
at  the  probable  intention  of  the  parties,  it  seems  to  me  that  the  fair 
construction  is,  that  it  amounts  to  a  warranty  on  the  part  of  the  seller 
that  the  cargo  should  consist  of  fair  average  Nicranzi  rice,  with  a  sti- 
pulation, introduced  for  the  benefit  of  the  buyer,  that  he  may  if  he 
chooses  take  the  cargo  such  as  it  is,  and  claim  a  deduction  in  price  for 
the  inferior  quality.    No  question  arises  here  as  to  Latouri  or  Larong, 
none  having  in  fact  come.     But,  the  jury  having  found  that  the  cargo 
shipped  did  not  consist  of  "fair  average  Nicranzi  rice,"  I  am  of  opi- 
nion, that,  without  resorting  to  any  amendment,  the  plaintiff  is  entitled 
to  recover  upon  the  declaration  as  it  stands. 

Crbsswell,  J. — I  am  of  the  same  opinion.  It  seems  to  me  that  this 
contract  amounts  to  an  undertaking  that  the  vendor  shall  at  Akyab  ship 
a  cargo  of  rice  and  bring  it  home  for  the  purchaser,  unless  the  ship 
should  be  lost  or  should  be  sent  upon  the  contemplated  intermediate 
voyage  from  Akyab  to  Calcutta, — in  either  of  which  cases  the  contract 
was  to  be  void.  It  being,  then,  an  undertaking  that  this  cargo  should 
be  shipped,  the  vendor  undertakes  further  that  it  shall  consist  of  fair 
average  Nicranzi  rice,  the  price  of  which  is  to  be  lis.  6d.  per  cwt. 
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The  question  is,  whether  that  amounts  to  a  warranty.  I  do  not  know 
why  it  should  not.  The  seller  undertakes  to  ship  a  cargo,  and  that  h 
shall  be  of  a  specific  description.  I  see  no  reason  why  that  should  not 
be  held  a  warranty.  This  construction  receives  confirmation  from  the 
stipulation  which  follows, — "  with  a  fair  allowance  for  Larong  or  any 
*<1871  °*ker  inferior  description  of  rice,  if  any."  The  *cargo  might 
-*  be  fair  average  Nicranzi  rice,  though  it  should  contain  a  small 
admixture  of  rice  of  an  inferior  quality  or  of  an  inferior  description  or 
denomination.  It  is  somewhat  remarkable,  that,  though  the  parties 
have  provided  that  an  allowance  shall  be  made  if  the  cargo  should  con* 
tain  any  Larong  or  other  inferior  description,  though  it  should  not  be 
sufficient  to  prevent  the  cargo  from  being  fair  average  Nicranzi  rice, 
there  is  no  such  provision  as  to  Nicranzi  rice,  but  that  rests  on  quality. 
The  buyer  would  not  be  entitled  to  claim  any  allowance  if  any  part  of 
the  cargo  should  consist  of  Nicranzi  rice  of  inferior  quality  provided 
the  whole  answered  the  description  of  "  fair  average  Nicranzi  rice/' 
though  he  would  be  if  any  part  consisted  of  Larong  or  any  other 
inferior  detcription  of  rice.  The  latter  words  throw  no  light  upon  that 
part  of  the  contract.  Why  they  were  introduced,  I  do  not  stop  to 
inquire.  We  must  take  the  contract  as  we  find  it.  Those  words  may 
have  been  introduced  because  the  parties  may  have  supposed  that  the 
contract  could  not  be  fulfilled  by  the  delivery  of  a  cargo  consisting  of 
any  portion  of  Larong  or  other  inferior  description  of  rice.  But,  what* 
ever  they  may  have  intended,  the  words  thus  introduced  cannot  affect 
the  construction  of  the  other  part  of  the  contract,  which  is  perfectly 
plain  and  simple, — "  I  undertake  to  bring  you  a  cargo  which  shall  be 
fair  average  Nicranzi  rice,  and  the  price  shall  be  11a.  6d.  per  cwt." 

Crowdbr,  J. — I  also  think  that  this  is  a  contract  for  a  cargo  of  fair 
average  Nicranzi  rice.  That  plainly  is  the  substance  of  the  contract. 
If  the  cargo  had  been  on  board  the  ship  at  the  time  the  contract  was 
entered  into,  there  could  have  been  no  doubt.  But  here  the  ship  was 
to  go  and  get  a  cargo  of  the  description  mentioned,  viz.  fair  average 
Nicranzi  rice.  Such  being  the  contract,  there  is  a  stipulation  that  it 
*ooo-i  shall  be  void  in  ^certain  events, — if  the  ship  should  be  lost,  or 
-*  if  she  should  make  the  intermediate  voyage  contemplated  by  the 
charter-party  from  Akyab  to  Calcutta.  The  contract,  therefore,  was 
to  enure  as  a  contract  to  bring  home  a  cargo  of  fair  average  Nicranri 
rice,  unless  one  of  those  events  should  take  place.  The  price  also  is 
fixed.  Then  comes  the  clause  which  has  given  rise  to  the  only  doubt 
that  could  arise  upon  the  construction  of  this  contract, — "  with  a  fair 
allowance  for  Larong  or  any  other  inferior  description  of  rice,  if  any/' 
It  seems  to  me  that  the  introduction  of  that  clause  is  explainable  by 
the  fact  that  a  cargo  might  arrive  which  might  contain  a  portion  of  rice 
of  the  descriptions  called  Larong  or  Latouri,  and  yet  answer  the  des- 
cription of  "  fair  average  Nicranzi  rice."    It  would  seem  but  reasonable- 
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that  in  that  case  a  fair  allowance  should  be  made  in  respect  of  the 
inferior  description  of  rice.  Then  comes  the  stipulation  that  "  the  seller 
engages  to  deliver  what  is  shipped  on  his  account,  and  in  conformity 
frith  his  invoice."  It  is  contended  on  the  part  of  the  defendant  that 
that  is  all  he  engages  to  do.  There  may,  however,  have  been  a  good 
reason  for  introducing  that  clause,  inasmuch  as  a  rise  in  the  market 
might  make  it  profitable  to  the  seller  to  withhold  the  cargo,  and  there- 
fore the  buyer  may  have  been  desirous  of  having  the  option  to  take  it, 
though  of  inferior  quality.  Upon  any  other  construction  of  the  con- 
tract, a  difficulty  would  arise  upon  the  clause  providing  for  the  time  and 
mode  of  payment,  which  is  "  to  be  made  in  cash  on  arrival  of  the  vessel 
at  port  of  call,  in  full,  less  freight  at  invoice  net  weight,  &c,  on  hand- 
ing the  buyers  bills  of  lading  and  charter-party,  with  the  policies  of 
insurance,  endorsed  to  buyers  for  full  value."  It  is  difficult  to  suppose 
that  the  parties  contemplated  that  the  cargo  should  be  paid  for  without 
the  buyer's  having  an  opportunity  to  inspect  it,  and  that  his  only 
remedy,  in  the  event  of  the  cargo  turning  *out  to  be  of  less  than  r*qoQ 
fair  average  quality,  was  to  be  by  an  action  to  recover  back  his  *- 
money.  For  these  reasons,  I  agree  with  my  Lord  and  my  Brother 
Cresswell  in  the  construction  which  they  have  put  upon  the  contract. 

Willes,  J. — I  am  entirely  of  the  same  opinion.     This  is  a  bargain 
for  the  purchase  by  the  plaintiff  from  the  defendant  of  a  cargo  of 
Arracan  rice,  to  be  shipped  by  the  latter  on  board  a*  vessel  chartered 
by  him,  and  to  consist  of  "  fair  average  Nicranzi  rice,"  at  a  given  piice 
per  cwt.    There  is  a  stipulation  for  an  allowance  to  be  made  for  Larong 
or  any  other  inferior  description  of  rice :  but,  as  the  ship  did  not  bring 
any  Larong  or  other  inferior  description  of  rice,  there  is  no  necessity 
to  refer  to  that  stipulation  or  to  those  relating  to  the  delivery  or  pay- 
ment, except  in  so  far  as  they  may  affect  the  construction  of  the  pre* 
vious  part  of  the  contract  describing  the  rice  to  be  delivered.     Those 
provisions  are  evidently  introduced  for  the  benefit  of  the  buyer,  who: 
may  insist  upon  having  the  cargo  delivered  to  him,  though  its  inferiority 
of  quality  might  entitle  him  to  some  allowance.     Thus  the  parties  are 
thrown  back  upon  the  first  part  of  the  contract,  viz.  that  the  cargo  is 
to  consist  of  fair  average  Nicranzi  rice.     Then  there  is  a  stipulation: 
that  the  contract  is  to  be  void  if  the  ship  is  sent  from  Akyab  to  Cal- 
cutta, or  if  she  should  be  lost.     One  would  naturally  infer  from  those 
stipulations,  that  the  contract  was  to  remain  in  force  if  neither  of  these 
brents  should  happen.     The  cargo  to  be  obtained  by  the  buyer  is  te 
consist  of  rice  of  a  given  quality.    The  circumstance  of  the  price  being 
fced  at  the  time  it  was,  would  lead  one  to  expect  that  the  parties  were 
waling  with  a  thing  the  value  of  which  could  be  ascertained  by  refer- 
Wfce  to  its  quality.    That  is  given  :  it  is  to  be  "  fair  average  Nicranzi 
nc*-"    The  buyer  is  not  to  pay  11*.  6rf.  per  cwt.  for  rice  of  my  qua* 
*.  B.,  vol.  II.— 16 
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*B401  ^^ :  ^e  therefore  stipulates  *for  rice  of  a  certain  description, 
-*  and  of  fair  average  quality.     That  clearly  amounts  to  a  war- 
ranty. Rule  discharged. 


GARDNER  p.  GROUT.    May  5. 

Where  goods  are  told  by  ram  pie,  the  banding  over  the  sample*  to  the  buyer  does  not,  in  the 
absence  of  evidence  of  an  usage  or  custom  to  the  contrary,  amount  to  a  delivery  and  accept- 
ance of  a  part  of  the  thing  sold,  so  as  to  take  the  eaae  out  of  the  17th  section  of  the  Sutats  of 
Frauds :  but  it  is  otherwise  where  the  buyer  draws  samples  from  the  balk  after  he  has  par- 
chased  the  goods. 

This  was  an  action  for  the  breach  of  a  contract  to  deliver  24J  tons 
of  sacks  and  bags,  which  the  defendant  had  agreed  to  sell  to  the  plain- 
tiff at  the  price  of  111.  per  ton. 

At  the  trial  before  Williams,  J.,  at  the  first  sitting  in  London  in  the 
present  term,  a  contract  by  word  of  mouth  was  proved  in  the  terms 
alleged  in  the  declaration ;  but  there  was  no  contract  ip,  writing,  nor 
any  part  payment.  The  plaintiff,  however,  relied,  for  the  purpose  of 
taking  the  case  out  of  the  Statute  of  Frauds,  upon  a  part  delivery  and 
acceptance,  as  to  which  the  evidence  was  as  follows :— Four  days  after 
the  sale,  the  plaintiff  went  to  the  defendant's  warehouse,  and  asked  for 
samples  of  the  sacks  and  bags,  which  were  given  to  him  by  the  defend- 
ant's foreman,  and  which  he  promised  to  pay  for  when  the  bulk  (which 
was  all  there  at  the  time)  was  taken  away.  The  samples  so  given  to 
the  plaintiff  were  by  the  defendant's  order  weighed  and  entered. 

On  the  part  of  the  defendant,  it  was  submitted  that  the  taking  the 
samples  was  not  such  a  part  acceptance  of  the  thing  sold  as  would  satisfy 
the  17th  section  of  the  statute. 

For  the  plaintiff,  the  case  of  Hinde  v.  Whitehouse,  7  East,  558,  irss 
relied  upon.  There,  sugars,  which  were  in  the  King's  warehouse,  under 
the  locks  of  the  King  and  the  owner,  from  whence  they  could  not  be 
♦JU11  remoye<l  *till  the  duties  were  paid,  were  advertised  for  sale  by 
J  auction  on  the  20th  of  September,  when  samples  of  Jib.  weight 
from  each  hogshead,  drawn  after  the  sugars  had  been  weighed  and  the 
duties  ascertained  at  the  King's  beam,  were  produced  to  the  bidders 
assembled ;  and  the  auctioneer, — having  then  before  him  the  printed 
catalogue  of  sale,  containing  the  lots,  marks,  and  number  of  hogsheads, 
and  the  gross  weight  of  the  sugars,  and  also  another  written  paper  con- 
taining the  conditions  of  sale,  which  latter  he  read  to  the  bidders  as  the 
con  litions  on  which  the  sugars  mentioned  in  the  catalogue  were  to  be 
sold,  but  the  two  papers  were  not  externally  annexed,  nor  did  they 
contain  any  internal  reference  to  each  other, — wrote  down  on  the  catt> 
logue  the  name  of  the  highest  bidder,  and  the  sum  bid  for  the  partial* 
lar  lots ;  having  first  informed  the  bidders  that  the  duties  had  not  then 
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been  paid,  but  would  be  paid  on  the  morrow  by  the  seller :  and,  after 
the  biddings  closed,  the  samples  were  delivered  to  and  accepted  by  the 
purchaser,  according  to  the  usual  practice  at  such  sales,  as  part  of  his 
purchase,  to  make  up  the  quantity  marked  as  weighed  at  the  King's 
beam :  and  a  fire  having  consumed  the  sugars  on  the  22d  of  September, 
before  the  duties  could  be  paid,  and  without  the  default  of  the  seller,— 
it  was  held,  first,  that,  at  common  law,  there  was  a  sale  to  change  the 
property  at  the  time  and  place  of  auction,  though  the  goods  could  not 
be  delivered  till  the  duties  were  paid,  which  was  known  at  the  time ; 
such  being  the  manifest  intent  of  the  contracting  parties ;  and,  conse- 
quently, that  the  loss  must  fall  upon  the  buyer, — secondly,  that,  assum- 
ing a  sale  of  goods  by  auction  to  be  within  the  17th  section  of  the  Sta- 
tute of  Frauds,  29  Car.  2,  c.   3,(a)   and  therefore   requiring  to  be 
•evidenced  by  a  memorandum  in  writing  of  the  bargain,  signed  r^o^n 
by  the  party  to  be  charged,  or  his  authorized  agent,  except  where  *- 
the  buyer  shall  receive  part  of  the  goods  sold :  yet  here  the  delivery 
to  and  acceptance  of  the  samples  by  the  buyer,  which  delivery  was  made 
as  part  qf  the  thing  purchased,  and  upon  which  the  duties  were  paid, 
at  any  rate  took  the  case  out  of  the  statute. 

The  learned  judge  left  it  to  the  jury  to  say  whether  the  samples  of 
the  sacks  and  bags  were  delivered  and  accepted  as  part  of  the  bulk. 
The  jury  found  that  they  were,  and  accordingly  a  verdict  was  taken  for 
the  plaintiff  (damages  40Z.),  leave  being  reserved  to  the  defendant  to 
move  to  enter  the  verdict  the  other  way,  or  a  nonsuit,  if  the  court 
should  be  of  opinion  that  there  was  no  acceptance  of  part,  to  take  the 
case  out  of  the  statute. 

Hawkins  now  moved  accordingly. — The  acceptance  of  the  samples 
clearly  was  not  an  acceptance  of  part  of  the  things  sold,  so  as  to  take 
the  case  out  of  the  17th  section  of  the  Statute  of  Frauds.  In  Hinde 
v.  Whitehouse,  the  samples  were,  according  to  the  practice  of  the  par- 
ticular sales,  to  be  taken  by  the  buyer  as  part  of  the  bulk :  there  was, 
however,  no  such  evidence  here.  [Cresswell,  J. — The  whole  of  the 
balk  was  there?]  Yes.  [Cresswell,  J.-— Suppose  the  parties  here 
were  reversed,  could  the  buyer  have  insisted  that  he  had  not  accepted 
a  part  of  that  which  he  had  purchased  ?]  It  is  submitted  that  he  might. 
[Cockbdkn,  C.  J. — Generally  speaking,  the  sample  is  shown  separately, 
a*  a  specimen  of  that  which  the  seller  is  offering  to  dispose  of.  But 
here,  tbe  buyer  takes  it  as  a  part  of  something  which  he  has  already 
bought.]  This  question  arose  in  a  case  of  Simonds  v.  Fisher,  at  the 
sittings  in  the  Queen's  Bench  after  last  term.  There,  the  plaintiff* 
showed  the  defendant  samples  of  wine,  which  the  latter  agreed  to  buy ; 
«ri,  after  the  bargain  was*  concluded,  the  buyer  asked  to  have  the 

(•)  8m  BmflMnon  *.  Heelis,  2  Taunt,  3d,  White  v.  Proctor,  4  Taunt  209,  and  Bird  v.  BoolUr, 
4*  *  Ad.  US  (B.  C.  h.  B.  toL  U). 
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*<U31  8amP^es  handed  over  *to  him,  and  wrote  on  the  labels  the  price* 
-*  agreed  upon.  An  action  having  been  brought  against  him  for 
not  accepting  the  wine,  the  taking  the  samples  was  relied  on  by  the 
plaintiff  as  a  part  acceptance,  so  as  to  take  the  case  out  of  the  statute. 
But  Wightman,  J.,  before  whom  the  cause  was  tried,  directed  a  non- 
suit, reserving  the  plaintiff  leave  to  move.  A  motion  was  accordingly 
made  on  the  27th  ult.,  and  a  rule  nisi  granted,  which  is  now  pending.(a) 

Cockburn,  C.  J. — That  is  a  very  different  case  from  the  present 
There,  the  buyer  never  saw  the  bulk :  the  things  handed  to  him  really 
were  mere  samples.  But  here  the  plaintiff  receives  part  of  the  very 
things  which  he  has  already  bought.     I  think  there  should  be  no  rule. 

The  rest  of  the  court  concurring,  Rule  refused. 

(a)  The  rnle  never  came  on  for  argument,  it  having  been  discharged  under  the  authority  of  • 
Judge's  order  on  the  29th  of  July,  1857. 


m%ul  *THE  GREAT  NORTHERN  RAILWAY  COMPANY  v. 
***■■  WYLES  and  Another.     April  25. 

The  defendants  hired  sacks  from  the  plaintiffs  for  the  conveyance  of  grain  on  their  railway,  sob. 
Jeet  to  certain  regulations,  amongst  which  were  the  following : — "  2.  The  charges)  for  the  utt 
of  sacks  will  be  \d.  per  sack  per  journey  when  discharged  at  any  of  the  company's  stations  oa 
the  company's  line,  or  at  their  warehouses,  or  at  warehouses  or  mills  connected  by  rail  wits 
the  company's  line  ,*  and  Id.  per  sack  when  sent  to  foreign  stations :  3.  Demurrage  of  £4  per 
sack  per  week  will  be  charged  after  the  expiration  of  fourteen  days ;  the  hire  to  commence 
from  the  time  the  sacks  leave  the  station  to  be  filled;  tho  time  allowed  for  filling  and  returaiaf 
to  the  station  to  be  seven  days :  10.  None  of  the  company's  sacks  containing  grain  will  be 
allowed  to  leave  any  station  (local  or  foreign),  unless  a  guarantee  is  first  obtained  by  the  clerk 
in  charge,  from  the  consignee,  that  tho  grain  will  be  immediately  discharged,  and  the  sacks 
returned  the  same  day,  and  to  the  same  station :" — Held,  that  the  company's  claim  for  demur- 
rage arose  at  the  expiration  of  fourteen  days  from  the  hire  of  the  sacks ;  and  that  the  only 
person  with  whom  there  was  any  contract  for  demurrage  was  the  consignor,  by  virtue  of  the  3d 
regulation;  but  that,  by  the  operation  of  the  10th  regulation,  his  liability  ceased  upon  tbt 
company's  permitting  the  sacks  to  get  into  the  hands  of  the  coaetowee,  whether  with  or  without 
a  guarantee. 

This  was  an  action  brought  by  the  Great  Northern  Railway  Company 
for  money  payable  by  the  defendants  to  the  plaintiffs  for  the  demur- 
rage of  sacks  of  the  plaintiffs  kept  on  demurrage  by  the  defendants, 
and  for  the  hire  of  sacks  by  the  plaintiffs  let  to  hire  by  the  defendants, 
and  for  money  found  to  be  due  from  the  defendants  to  the  plaintiffs  on 
accounts  stated  between  them :  and  the  plaintiffs  claimed  50/. 

As  to  1/.  15*.  6<2.,  parcel  of  the  plaintiffs'  claim,  the  defendants 
brought  that  sum  into  court,  and  said  that  it  was  enough  to  satisfy  the 
claim  of  the  plaintiffs  in  respect  of  the  matter  therein  pleaded  to, — 
secondly,  they  pleaded  never  indebted  as  to  the  residue  of  the  declara- 
tion,— thirdly,  to  the  same  residue,  payment  before  action. 

The  plaintiffs  took  out  the  12.  15*.  6d.,  apd  joined  issue  as  to  the. 
rest. 
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The  cause  was  tried  before  Cresswell,  J.,  at  the  sittings  at  Westmin- 
ster after  last  Michaelmas  Term.  It  appeared  that  the  plaintiffs  sought 
to  recover  201.  11*.  5d.  for  demurrage  of  sacks  let  by  them  to  the 
defendants.  The  particulars  of  demand  especially  endorsed  on  the  writ 
▼ere  as  follows : — 

,.,...  *"1854.  To  sack  demurrage,  as  per  account  deli- 
-I  vered 

"1855.  To     do do. 

« 1854.  To  sack  demurrage,  as  per  account  rendered 

"1854.  To    do do. 

"1854.  To    do do. 

"1855.  To    do do.  .     .     0  17 

"1855.  To    do do. 

£20  11  5" 
The  defendants  are  corn-merchants  carrying  on  business  at  Grantham 
and  at  Nottingham.  They  are  in  the  habit  of  buying  and  selling  corn 
and  grain  of  and  to  farmers  and  merchants  in  numerous  districts,  on 
the  Great  Northern,  Midland,  .Ambergate,  North  Stafford,  and  othe? 
railways,  a  great  portion  of  which  is  consigned  by  and  to  the  defendants 
in  sacks  belonging  to  the  Great  Northern  Railway  Company,  to  which 
the  regulations  hereinafter  mentioned  apply.  Where  corn'  or  grain  so 
consigned  travels  on  the  plaintiffs'  and  other  lines  of  railway,  one  line 
only  receives  the  rates  or  tolls  for  the  entire  journey,  and  the  division 
of  the  tolls  between  themselves  is  arranged  (quite  apart  from  consignors 
or  consignees)  at  the  railway  clearing  house.  The  hire  of  the  sacks, 
however,  is  always  charged  by  the  company  from  whom  they  are  taken 
op,  though  the  freight  of  the  consignment  may  be  charged  by  another. 
The  sacks  are  furnished,  not  by  the  company,  but  by  a  person  named 
Lee,  with  whom  they  contract  for  this  purpose.  The  general  sack-depSt 
of  the  plaintiffs  or  their  contractor  being  at  Boston,  the  course 
prescribed  by  the  regulations  is  this : — From  that  depot,  each  station 
requiring  sacks  shall  obtain  them ;  and  to  that  depot  they  shall  be 
returned,  not  from  the  consigning  or  forwarding  station,  *but  r^oAa 
from  the  receiving  station.  The  merchant  or  farmer  requiring  L 
Backs  wherein  to  forward  his  corn,  is  to  apply  for  them  at  the  forwarding 
station;  and  the  forwarding  station  is  to  apply  to  the  depot.  The 
forwarding  station  having  received  them,  hands  them  over  to  the 
merchant,  who  fills  them  and  returns  thein  to  the  same  station,  with  a 
forwarding  note  directing  where  they  are  to  go.  The  forwarding 
station  then  advises  the  dep6t  of  the  particulars  of  the  sacks,  consignors, 
consignees,  places  t>f  consignment,  &c.  The  regulations  above  referred 
to  were  as  follows ; — 

"  Great  Northern  Railway  Company. 

"  General  Sack  Regulations.     Mr.  Lee,  contractor. 
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« 1.  Application  for  sacks  to  be  made  to  the  clerk  in  charge  of  the 
station  where  the  sacks  will  be  put  on  the  rail  when  filled,  who  will 
forward  them  to  the  sack  contractor's  office,  Boston. 

"  2.  The  charges  for  the  use  of  sacks  will  continue  as  formerly,  yis. 
Jd.  per  sack  per  journey  when  discharged  at  any  of  the  company's 
stations  on  the  company's  line,  or  at  their  warehouses,  or  at  warehouses 
or  mills  conneoted  by  rail  with  the  company's  line ;  and  Id.  per  sack 
when  sent  to  foreign  stations.  The  district  where  the  \d.  charge  is  in 
force  comprises  all  places  north  of  Doncaster. 

"  8.  Demurrage  of  \d  per  sack  per  week  will  be  charged  after  th? 
expiration  of  fourteen  days  ;  the  hire  to  commence  from  the  time  the 
sacks  leave  the  station  to  be  filled ;  and  that  the  time  to  be  allowed  for 
filling  and  returning  to  the  station-be  seven  days. 

"4.  None  of  the  company's  sacks  must  be  allowed  to  leave  the 
station  for  the  purpose  of  being  filled,  unless  a  deposit  equal  to  the  value 
is  left  with  the  clerk  in  charge,  or  the  signature  of  well  known  and 
respectable  parties  obtained  for  their  immediate  and  safe  return 
according  to  the  third  regulation. 

*<U71  *"  **'  ^e  **r8t  firing  to  be  -pre-paid ;  and,  when  the  sacks 
-*  leave  a  station  for  the  purpose  of  being  filled  with  corn  to  be 
sent  by  railway,  they  must  in  all  cases  be  returned  to  the  stations  from 
which  they  are  delivered  to  the  sender  for  that  purpose,  in  accordance 
with  rule  1. 

«  Parts  of  a  week  to  be  charged  as  a  week. 

"  7.  In  all « cases,  foreign  stations  are  required  to  return  Great 
Northern  sacks  directly ;  and  they  must  be  addressed  to  the  sack  dep6ft 
at  Boston,  and  not  to  the  station  from  which  sent. 

"8.  No  Great  Northern  sacks  must  be  reconsigned  from  a  foreign 
station  to  any  other  station,  but  immediately  returned  to  the  sack  depot 
at  Boston,  according  to  rule  7. 

"  9.  It  is  arranged,  that,  in  all  cases,  sacks  will  be  supplied  direct 
from  the  depdt  at  Boston ;  and  it  is  therefore  required  that  sacks,  if 
received  at  any  of  the  stations,  be  sent  to  Boston,  and  not  re-issued, 
unless  by  special  order  or  permission  obtained  from  the  contractor's 
office,  Boston. 

"  10.  None  of  the  company's  sacks  containing  grain  will  be  allowed 
to  leave  any  station  (local  or  foreign),  unless  a  guarantee  is  first  obtained 
by  the  clerk  in  charge,  from  the  consignee,  that  thi  grain  will  be  imme- 
diately discharged,  and  the  sacks  returned  tht  same  day,  and  to  the 
Same  station, 

"  If  under  any  circumstances,  this  rule  is  disregarded,  the  clerk  in 
charge  is  required  to  make  a  special  report  to  the  sack  contractor  at 
Boston,  who  reserves  to  himself  the  right  of  refusing  any  party  the 
same  privilege  on  a  second  application. 
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« 11.  The  contractor  engages  to  supply  stations  applying  for  sacks 
Hot  later  than  thirty-six  hoars  after  the  application  is  received. 

« 12.  A  complete  debtor  and  creditor  account  must  be  kept  at  every 
station  where  sacks  are  supplied  to  the  *public,  and  when  they  i>cmq 
are  received  with  grain  in  them.     This  account  must  show  how  *■ 
tnd  when  all  sacks  are  received,  and  how  disposed  of,  so  that  the  state 
of  the  stock  can  be  at  all  times  ascertained  by  reference  thereto. 

(Signed.)     «  Sktmour  Clarke. 

«  General  Manager's  Office,  King's  Cross,  1853." 

It  was  admitted  that  the  defendants  knew  of  these  regulations :  and 
it  was  proved  that  the  company  had  never  been  in  the  habit  of  enforcing 
the  10th  article  of  the  regulations,  by  requiring  a  guarantee. 

Similar  regulations  were  issued  by  the  company  in  1854 :  and,  on 
the  1st  of  January,  1854,  the  several  companies  interested  (the  Great 
Northern  included)  made  a  general  regulation  which  contained,  amongst 
others,  the  following  provisions  :— 

"  5.  The  time  allowed  for  filling  and  returning  the  sack  by  tender* 
to  the  forwarding  station  with  a  forward  consignment  note  is  four  days, 
after  which  demurrage  at  %d.  per  sack  per  week  will  be  charged  to 
tender. 

"6.  The  time  allowed  to  consignee  is  fourteen  days  from  date  of 
invoice  from  the  forwarding  station ;  and,  if  he  is  allowed  to  remove  the 
sacks  from  the  receiving  station,  he  must  return  them  to  the  same 
station  within  the  time  stated  above,  or  demurrage  at  id.  per  sack  per 
ireek  will  be  charged  to  consignee." 

On  the  part  of  the  plaintiffs,  it  was  objected  that  these  latter  regula- 
tions were  not  admissible. 

The  Becond  item  in  the  particulars,  for  11.  15a.  6d.,  in  respect  of 
vhich  the  defendants  had  paid  that  sum  into  court,  was  claimed  as 
demurrage  of  sacks  where  the  defendants  were  themselves  both 
consignors  and  consignees. 

A  number  of  accounts  were  put  in,  in  which  demurrage  was  claimed 
fcj  the  plaintiffs  in  cases  where  the  sacks  had  been  obtained  by  the 
defendants,  but  consigned  to  third  persons:  but  there  was  no  charge 
to*de  against  the  defendants  in  any  of  them  for  demurrage,- except  in 
ewes  where  *they  were  consignees :  and  the  main  contention  r„,oVg 
hetween  the  parties  was>  whether  the  demurrage  was  payable  by  *■ 
the  consignors  of  the  corn,  who  obtained  the  sacks  for  the  company,  or 
V  the  consignees, — the  plaintiffs  insisting  that  it  was  payable  by  the 
**signor8,  the  defendants  that  it  was  chargeable  only  to  the  consignees. 
At  the  suggestion  of  the  learned  judge,  a  verdict  was  entered  for  the 
plaintiffs  for  82.  la.  5d.,  the  amotant  of  the  first  item,  subject  to  a  motion 
to  enter  the  verdict  for  the  defendants  if  the  court  should  be  of  opinion 
tbt  their  construction  of  the  regulations  was  the  correct  one, — the 
**rt  to  have  power  to  draw  any  inference  of  fact  as  a  jury,  if  they 
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should  think  any  question  of  fact  ought  to  have  been  left  to  the  jury; 
and  also  whether  the  rules  of  1855  were  admissible.  If  the  defendants 
were  held  liable,  the  amount  of  their  liability  to  be  ascertained  by  a 
reference. 

Maniaty,  accordingly,  in  Hilary  Term  last,  obtained  a  rule  calling 
upon  the  plaintiffs  to  show  cause  why  a  verdict  should  not  be  entered 
for  the  defendants,  on  the  ground  that  there  was  no  evidence  of  any 
contract  by  the  defendants  to  pay  the  demurrage  in  question,  or  upon 
the  ground  that  the  weight  of  evidence  was  in  favour  of  the  defendants, 
and  showed  that  the  consignees  and  not  the  consignors  of  the  sacks 
were  the  parties  liable  to  pay  the  demurrage  sought  to  be  recovered. 

Pigotty  Serjt.,  and  H.  James,  in  the  course  of  the  same  term,  showed 
cause. — There  was  abundant  evidence  of  a  contract  on  the  part  of  the 
defendants  with  the  company  to  pay  the  demurrage  in  question.  It 
was  admitted  that  the  defendants  knew  of  the  regulations,  and  that  the 
sacks  were  originally  hired  by  them,  and  filled  with  grain  forwarded  by 
them  along  the  plaintiffs'  line,  and  thence  on  to  foreign  lines.  By  the 
*qt\fl1  ^  article  of  *the  regulations  of  1853,  the  hirer  is  to  be  charged 
-*  J<£  or  1(2.  per  sack  per  journey,  according  as  the  sacks  are  sent 
to  a  station  upon  the  company's  own  line  or  to  a  foreign  station,  or  a 
place  off  their  line.  By  the  8d  article  it  is  provided  that  "  demurrage 
of  id.  per  sack  per  week  will  be  charged  after  the  expiration  of  four- 
teen days ;  the  hire  to  commence  from  the  time  the  sacks  leave  the  sta- 
tion to' be  filled ;  and  that  the  time  to  be  allowed  for  filling  and  return- 
ing to  the  station  be  seven  days."  Suppose  the  time  occupied  in  fill- 
ing and  returning  were  three  weeks, — the  party  hiring  would  have  to 
pay  the  Jd.  or  Id.  for  the  hire,  and  £<2.  per  sack  demurrage  for  the 
week  which  had  elapsed  beyond  the  fourteen  days,  and  Jrf.  per  week 
until  the  sacks  were  returned  to  the  depot.  [Cbrsswell,  J.- -The 
regulations  are  a  little  ambiguous  in  that  respect :  it  may  be  that  they 
are  applicable  to  demurrage  accruing  before  the  sacks  are  sent  upon 
the  journey :  but,  if  these  regulations  only  make  the  defendants  res- 
ponsible for  demurrage  accruing  at  the  commencement  of  the  journey, 
the  plaintiffs  made  out  no  case  entitling  them  to  a  verdict.]  No  ques- 
tion was. raised  at  the  trial  as  to  the  period  at  which  the  demurrage 
accrued :  the  only  question  was,  whether  the  bailees  of  the  sacks  con- 
tracted with  the  company  to  pay  demurrage.  The  only  person  the 
company  deals  with  or  knows,  is,  the  person  who  applies  to  them  for 
sacks.  It  cannot  be  supposed  that  the  regulations  were  intended  to 
apply  to  strangers.  At  the  time  the  sacks  leave  the  contractor's  pre- 
mises for  the  purpose  of  being  filled,  the  contract  must  necessarily  be 
with  the  consignors.  When  does  the  express  contract  with  the  con* 
aignors  end,  and  the  implied  contract  with  the  consignee  commence  J 
If  the  consignee  were  to  be  held  liable  for  demurrage,  see  the  hardship 
that  would  be  entailed  on  him,  where  the  sacks  do  not  reach  him  until 
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after  the  expiration  of  the  fourteen  days.  The  10th  article  of  the 
regulations  of  1853  *strongly  fortifies  the  argument.  It  pro-  rtoKi 
Tides  that  "  none  of  the  company's  sacks  containing  grain  will  L 
be  allowed  to  leave  any  station  (local  or  foreign),  unless  a  guarantee  is 
first  obtained  by  the  clerk  in  charge,  from  the  consignee,  that  the  grain 
will  be  immediately  discharged,  and  the  sacks  returned  the  same  day, 
and  to  the  same  station."  That  plainly  shows  that  no  demurrage 
is  contemplated  as  being  incurred  through  delay  on  the  consignee's 
part. 

Manisty  and  Field,  in  support  of  the  rule. — The  question  is,  not 
simply  whether  the  consignor  or  the  consignee  is  liable  for  demurrage ; 
but  whether,  upon  the  construction  of  the  2d,  Sd,  and  10th  articles  of 
the  regulations  of  1858,  which  were  in  force  when  this  claim  arose, 
these  defendants  ever  entered  into  any  contract,  express  or  implied,  to 
pay  demurrage  for  the  detention  of  sacks  by  the  consignees,  after  they 
had  ceased  to  be  at  the  orders  or  under  the  control  of  the  defendants. 
These  regulations,  it  is  to  be  observed,  are  prepared  by  the  company 
rather  for  the  guidance  of  their  own  servants  than  with  the  notion  of 
their  constituting  a  contract  between  themselves  and  the  public,  though, 
coupled  with  conduct,  they  may  amount  to  a  contract :  and  for  this 
purpose  they  must  be  construed  in  conformity  with  the  mode  in  which 
the  parties  have  dealt  with  them.  By  the  8d  article,  demurrage  of  \d. 
per  sack  per  week  is  to  be  charged  after  the  expiration  of  fourteen 
days :  the  hire  to  commence  from  the  time  the  sacks  leave  the  station 
to  be  filled ;  and  seven  days  are  to  be  allowed  for  filling  and  returning 
to  the  station.  When  do  the  fourteen  days  begin  to  run  ?  Is  it  from 
the  commencement  of  the  hiring  ?  That  can  hardly  be ;  for,  if  so, 
what  becomes  of  the  provision  allowing  seven  days  for  filling  and  return- 
ing ?  Is  the  consignor  to  be  held  responsible  for  delay,  the  fault  of  the 
company  at  either  'station?  Having  filled  and  returned  the  r*qco 
sacks  to  the  station,  the  consignor's  duty  is  performed,  and  his  L 
liability  ended.  [Cress well,  J. — The  3d  article,  whatever  its  extent 
may  be,  is  evidently  directed  against  the  consignor.]  It  is  difficult  to 
say  that  that  is  not  so.  [Cresswell,  J. — That  being  so,  what  rule  is 
there  which  obliges  the  consignee  to  pay  demurrage  eo  nomine  ?]  There 
is  none.  But  the  10th  article  gives  the  company  a  claim  for  unliqui- 
dated damages  against  the  consignee,  provided  it  is  acted  upon  and  a 
guarantee  taken  from  the  consignee  that  the  grain  will  be  immediately 
discharged,  and  the  sacks  returned  the  same  day,  and  to  the  same  sta- 
tion. Suppose  the  consignors  kept  the  sacks  ten  days,  and  then  the 
consignee  came  and  received  the  sacks,  giving  the  guarantee  provided 
by  the  10th  article,  but  failed  to  perform  it, — would  not  the  company 
have  a  clear  right  of  action  for  that  breach  of  contract,  even  though 
the  fourteen  days  should  not  have  expired  ?  [Cresswell,  J. — It  may 
be  that  the  consignee  would  be  liable  to  an  action  for  the  breach  of 
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X50n  tract:  but,  is  he  liable  for  demurrage?]  Not  aa  denrarrngt. 
[Cbesswell,  J. — Suppose  when  the  goods  arrive  at  their  destination, 
the  consignee  declines  to  accept  them, — who  is  to  pay  demurrage  f| 
The  consignor,  no  doubt.  But  the  moment  the  sacks  are  allowed  to  get 
into  the  hands  of  the  consignee,  the  consignor's  responsibility  is  at  aa 
end :  otherwise,  what  is  there  to  prevent  the  company  from  chargog 
him  with  six  years'  demurrage  ?  This  is  the  construction  the  plaintifi 
themselves  have  put  upon  the  regulations,  by  their  mode  of  dealing 
them.  [Gkesswbll,  J. — No  distinction  was  suggested  at  the 
between  demurrage  at  the  beginning  or  the  end  of  the  journey.  Your 
argument  now  is,  that,  where  the  liability  of  the  consignee  arises  under 
the  10th  article,  the  liability  of  the  consignor  to  demurrage  under  the 
*3*rtl  ^  *s  discharged.]  Precisely  so.  If  the  demurrage  arises  *before 
-"  the  sacks  reach  the  hands  of  the  consignee,  the  consignor  is  lia- 
ble. The  subsequent  regulations  of  1855  show  the  construction  which 
the  plaintiffs  themselves  put  upon  those  of  1853.  There  are  numeroog 
authorities  to  show,  that,  where  the  words  of  a  contract  are  ambiguous, 
tesort  may  be  had  to  the  acts  or  conduct  of  the  parties  to  aid  its  con- 
struction. Thus,  in  Doe  d.  Pearson  v.  Ries,  8  Bingh.  178  (E.  C.  L 
B.  vol.  21),  1M.&  Scott,  259  (E.  G.  L.  B.  vol.  28),Tindal,  C.  J.,  san: 
« If  the  words  of  the  instrument  be  ambiguous,  we  may  call  in  aid  the 
.acts  done  under  it  as  a  clue  to  the  intention  of  the  parties."  Again, 
in  Chapman  v.  Bluck,  4  N.  G.  187  (E.  G.  L.  B.  vol.  38),  5  Scott, 
615,  the  same  learned  judge  says,—"  We  may  look  at  the  acts  of  the 
parties  also ;  for,  there  is  no  better  way  of  seeing  what  they  intended, 
than  seeing  what  they  did  under  the  instrument  in  dispute." 

Cresswell,  J.(a)— Some  little  difficulty  has  arisen  in  disposing  of 
■this  case,  in  consequence  of  the  course  it  took  at  Nisi  Prius.  Tk* 
question  as  opened  by  my  Brother  Pigott,  was,  whether  the  demurrage 
charged  under  the  regulations  issued  by  the  company  was  payable  by 
the  consignors  or  the  consignees.  Neither  party  made  any  concession. 
It  was  admitted  that  the  defendant  knew  of  the  regulations,  and  that 
the  sacks  were  hired,  filled,  and  returned  to  the  station  under  them: 
and  it  was  supposed  that  that  concession  involved  the  whole  case.  The 
various  accounts  rendered  by  the  company  were  put  in ;  and  there  the 
case  rested.  Upon  full  consideration  of  the  regulations,  I  am  of  opi- 
nion that  each  party  is  to  a  certain  extent  right,  and  each  wrong.  Mr. 
Manisty  admits  to-day  what  he  did  not  concede  at  the  trial,  viz.  that 
xorr-x  there  must  originally  have  been  a  contract  between  '"the  con* 
J  signors  and  the  company  to  pay  demurrage,  because  the  2d 
article  of  the  regulations  of  1853  having  fixed  the  sum  payable  for  the 
tore  of  the  sacks  for  the  journey,  the  3d  article  provides  that  "  derail 
xage  of  \d.  per  sack  per  week  will  be  charged  after  the  expiration  of 
fourteen  days,"  that  the  hire  is  "  to  commence  from  the  time  the  sack! 

(«)  Cockbara,  C.  J,  ud  WUIm,  J*  wti*  fitting  ia  the  Court  *T  Criminal  Appeals. 
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tare  the  station  to  be  filled,"  and  "  that  the  time  to  be  allowed  for 
illing  and  returning  to  the  station  be  seven  days/'  - 1  agree  that  the 
onsignor  on  obtaining  the  sacks  is  to  pay  the  stipulated  charge  for  the 
journey,  and  to  be  prepared  to  start  from  the  forwarding  station  within 
eren  days ;  and  he  must  be  taken  to  have  agreed  that  demurrage  of 
id.  per  sack  per  week  shall  be  paid  by  him  for  any  detention  of  the 
acks  beyond  the  fourteen  days, — so  long  as  they  continue  under  his 
Mitrol.  I  am  of  opinion  that  the  true  construction  of  the  regulations 
b  this,  that,  when  the  consignor  obtains  sacks  from  the  company,  or 
he  contractor,  and  has  them  conveyed  to  a  distant  station  either  on  or 
leyond  the  plaintiffs'  line,  whence  the  company  would  not  let  them  go 
forward  without  a  guarantee  for  their  immediate  return,  his  liability 
witinues  so  long  as  the  sacks  containing  his  grain  remain  there ;  but 
hat,  when  the  company  take  a  guarantee  from  the  consignee  under  the 
terms  of  the  10th  article,  or  allow  the  sacks  to  go  forward  without  such 
guarantee,  the  sacks  are  no  longer  under  the  control  of  the  consignor, 
iad  he  is  not  responsible  for  their  return  to  the  depot.  It  would  be 
very  bard  if  it  were  otherwise.  The  company  have  lost  their  right  to 
call  upon  the  plaintiffs,  by  neglecting  to  do  what  they  undertake  by  the 
10th  article  to  do.  By  that  article  they  pledge  themselves  not  to  allow 
the  sacks  to  get  into  the  hands  of  the  consignee  without  exacting  from 
him  a  guarantee  for  their  return  within  one  day.  To  allow  the  con- 
signee to  impose  demurrage  upon  the  consignor,  would  come  very 
*near]y  within  the  rule  as  to  circuity  of  action.  Upon  the  whole,  ri„.. 
it  seems  to  me  that  the  liability  of  the  consignor  for  demurrage  *- 
w  limited  to  the  detention  before  the  commencement  of  the  journey  and 
it  the  receiving  station ;  and  that  he  is  not  responsible  for  any  demur- 
rage incurred  after  the  sacks  have  been  allowed  to  get  into  the  hands 
of  the  consignee.  If  any  demurrage  is  due  to  the  plaintiffs  from  the 
defendants  upon  this  principle  of  construction,  the  parties  have  agreed 
npoa  a  mode  of  adjusting  it. 

Crowder,  J. — I  am  of  the  same  opinion.  The  argument  urged  by 
Mr.  Manisty  this  morning  has  introduced  the  subject  in  a  view  which 
differs  materially  from  the  aspect  it  bore  when  the  former  part  of  the 
ugument  took  place.  My  impression  then  was,  that  the  sole  question 
between  the  parties  was,  whether  the  demurrage  was  to  be  paid  by  the 
consignor  or  by  the  consignee.  But,  when  *Lo  3d  regulation  is  looked 
**>  ^  seems  to  be  very  clear  that  the  only  contract  for  demurrage  is 
fcwe  between  the  company  and  the  consignor ;  and  then  the  10th 
regulation  puts  a  limit  upon  the  liability  of  the  consignor.  If  the  com- 
pany had  acted  upon  that  regulation,  they  would  have  been  entirely 
Satisfied.  Any  other  construction  would  impose  considerable  hardship 
^pon  the  consignor.  I  therefore  agree  with  my  Brother  Cresswell  that 
we  proper  mode  of  determining  this  question,  is,  by  holding  that  the 
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consignor  is  not  liable  for  demurrage  occurring  after  the  sacks  get  into 
the  possession  of  the  consignee. 

The  role  was  drawn  up  as  follows : — 

"  Rale  absolute  to  enter  a  verdict  for  the  plaintiffs  for  such 
demurrage,  if  any,  beyond  the  sum  of  11.  15s.  6<2M  as 
accrued  due  to  the  plaintiffs  in  1854  in  respect  of  the  deten- 
tion of  sacks  by  the  defendants  as  consignors  for  a  period 
0oncn  beyond  ^fourteen  days  after  the   hiring  and   before  the 

J  delivery  of  such   sacks  to  the   consignees:   and,  in  the 

event    of    no  such   demurrage    having  accrued  -  beyond 
the  said  sum  of  11.  15*.  6cJ.,  or,  if  the  detention  of  the  said 
sacks  was  owing  to  any  default  of  the  plaintiffs,  then  it  is 
ordered  that  the  verdict  be  entered  for  the  defendants :  and, 
by  consent  of  counsel  on  both  sides,  it  is  ordered  that  it  be 
referred  to  Hayes,  Serjt.,  as  arbitrator,  to  ascertain  how 
the  said  verdict  is  to  be  entered,  having  regard  to  the  cir- 
cumstances and  directions  above  stated.1' 
ManUty,  on  a  subsequent  day,  stated  that  some  difficulty  had  occurred 
between  the  parties  as  to  whether  the  demurrage  was  payable  at  the 
end  of  fourteen  days  from  the  hiring,  or  from  the  expiration  of  the 
seven  days  allowed  for  filling  and  returning  to  the  station. 
Crbsswell,  J.— From  the  hiring,  of  course. 

Rule  accordingly.(a) 

(a)  The  reference  wu  not  proceeded  with,  the  plaintiff*  assenting  to  a  rerdict  being  entered 
for  the  defendant*. 


*857]  *FRENCH  v.  STYRING.    May  8. 

A.  and  B.  being  joint  owners  of  a  race  home,  it  wai  agreed  between  them  that  A.  should  keep 
and  train  and  have  tho  general  management  of  the  horse,  conveying  him  to  and  entering  bint 
for  the  different  races ;  that  H5«.  per  week  should  be  allowed  fur  his  keep ;  and  that  the 
expenses  of  keep,  Ac,  should  be  borne  jointly  by  A.  and  B.f  and  the  horse's  winnings  be 
equally  divided  between  them.  A.  having  paid  all  the  expenses  of  the  keep  and  management 
of  the  horse,  and  there  being  no  winnings  to  divide : — Held,  that, — even  assuming  that  tfaia 
agreement  constituted  a  partnership  between  A.  and  B.  (which  the  court,  dis*cntiento  Cock- 
burn,  C,  J.,  thought  it  did  not), — A.  win  entitled  to  recover  from  B.  a  moiety  of  the  duborse- 
ments  made  by  him  on  account  of  the  horse,  as  being  in  the  nature  of  an  advance  of  capital 
forB. 

The  declaration  in  this  case  contained  a  count  in  which  the  plaintiff 
claimed  1007.,  the  amount  of  a  bet  alleged  to  have  been  made  by  him 
with  one  Littler  on  behalf  of  the  defendant,  and  which  he  alleged  be 
had  paid  to  Littler  by  the  defendant's  authority. 

There  was  a  second  count, — for  work  and  materials,  journeys  made 
by  the  plaintiff  at  the  request  of  the  defendant,  training  and  feeding 
horses  for  the  defendant,  goods  sold  and  delivered,  money  lent,  money 
paid,  and  money  found  due  upon  accounts  stated, — under  which  the 
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plaintiff  sought  to  recover  a  sum  of  165/.  lit.  10&,  for  a  moiety  of  the* 
expenses  of  keeping,  training,  and  managing  a  race-horse  in  which  the 
plaintiff  and  defendant  were  jointly  interested. 

The  defendant  pleaded  nunquam  indebitatus. 

The  cause  was  tried  before  Gresswell,  J.,  at  the  sittings  in  London 
after  last  Michaelmas  Term,  when  the  following  facts  appeared  in 
evidence  :— 

As  to  the  first  count,  it  was  proved  that  the  bet  was  made  with  the 
defendant's  authority,  and  the  amount  paid  by  the  plaintiff  to  Littler ; 
but  there  was  a  conflict  of  evidence  as  whether  or  not  the  plaintiff  was 
authorized  to  make  the  payment.  The  jury  found  that  he  was :  and 
the  court  declined  to  disturb  their  verdict  thereon. 

As  to  the  claim  in  the  second  count,  the  facts  were  these : — The 
plaintiff  was  a  trainer  of  horses  at  Newmarket :  the  defendant  was  a 
wine-merchant  at  Huddersfield.  In  the  month  of  March,  1854,  a  race* 
horse  called  *  Census  was  jointly  purchased  by  the  plaintiff  and  r^ona 
one  Cohen.  The  latter  afterwards  sold  his  share  of  the  horse  to  *- 
one  Mallinson ;  and  it  was  agreed  between  Mallinson  and  the  plaintiff  that 
the  plaintiff  should  keep  the  horse  for  the  purpose  of  training  him,  and 
should  have  the  entire  control  and  management  of  him,  that  35*.  per 
week  should  be  allowed  as  the  expenses  of  his  keep,  that  the  plaintiff 
should  pay  the  expenses  of  entering  the  horse  and  conveying  him  to 
the  different  races,  that  each  of  them  should  pay  one-half  of  the  horse's 
keep  and  other  expenses,  and  that  the  winnings  should  be  equally 
divided  between  them.  Mallinson  having  subsequently  sold  his  share 
of  the  horse  to  the  defendant,  the  latter  agreed  with  the  plaintiff  that 
he  should  continue  to  keep,  train,  and  manage  him  upon  the  same  terms 
as  had  been  agreed  on  with  Mallinson.  The  horse  was  entered  and  ran 
at  several  races,  but  never  won  anything,  and,  having  ultimately  broken 
down,  was  sold  at  Tattersall's  for  202.  The  plaintiff  now  sought  to 
recover  from  the  defendant  1657.  11a.  10cZ.,  being  the  moiety  of  the 
keep  and  expenses  of  the  horse  since  the  defendant  became  possessed 
of  his  moiety,  allowing  in  the  particulars  credit  for  102.,  the  moiety  of 
the  sum  for  which  the  horse  was  sold.  There  had  been  no  previous 
settlement  of  accounts  between  the  parties. 

On  the  part  of  the  defendant,  it  was  submitted  that  this  community 
of  profit  and  loss  constituted  a  partnership  between  the  plaintiff  and 
defendant,  and  therefore  that  the  plaintiff  could  not  recover  in  a  court 
of  law  in  respect  of  the  claim  set  up  in  the  second  count. 

The  learned  judge  directed  a  verdict  for  the  plaintiff  for  the  amount 
claimed,  reserving  to  the  defendant  leave  to  move  to  reduce  the 
damages  by  the  sum  mentioned  in  the  second  count,  if  the  court  should 
be  of  opinion  that  the  transaction  created  a  partnership.  r*&59 

Athertcn,  Q.  C,  in  Hilary  Term  last,  obtained  a  rule  *nisi  L 
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accordingly.     He  referred  to  Bovill  v.  Hammond,  6  B.  k  C.  149  (E. 
L.  R.  vol.  18),  9  D.  &  R.  186  (E.  G.  L.  R.  vol.  22). 

Hawkins  showed  cause. — There  was  no  partnership  here, 
transaction  amounts  simply  to  this:— The  plaintiff,  having,  at 
request  of  the  defendant,  incurred  all  the  expense  of  keeping  the  ho 
conveying  him  to  the  different  races,  and  entering  him  to  run,  seeks 
recover  the  moiety  which  the  defendant  agreed  to  pay  him.  The  h 
aever  won  anything,  and  therefore  there  was  never  any  account 
settle  between  the  parties.  [Cbbsswell,  J.-— This  point  wss  bef< 
the  Court  of  Queen's  Bench  in  a  very  recent  case.(a)]  This  is  not 
partnership  at  all.  [Cockburn,  C.  J. — If  it  is,  each  might  sell 
share  in  the  horse,  and  so  fix  the  other  with  a  partnership  with 
vendee,]  There  is  in  one  sense  community  of  interest,  but,  as  to  tl 
defendant's  moiety  of  *the  expenses,  the  plaintiff  paid  it  as 
defendant's  agent.  [Chowder,  J. — Each  might  have  sent  i 
half  the  hay,  corn,  &c]  No  doubt.  The  present  case  is  very 
that  of  Helme  v.  Smith,  7  Bingh.  709,  5  M.  &  P.  744,  where  it 
held  by  this  court  that  a  part  owner  of  a  ship  is  not  necessarily 
partner,  and  therefore  a  part  owner  who  as  ship's  husband  incurred  tW 
expense  of  the  outfit  might  sue  the  other  part  owners  separately  M 
their  respective  shares  of  the  expense.  In  giving  judgment,  TinH' 
C.  J.,  said :  "  Part  owners  of  a  ship  are  not  necessarily  partners.  If 
the  parties  had  laid  out  money  on  a  speculation  in  goods,  the  prowA 
to  be  divided  on  the  ship's  return,  they  would  have  been  partners » 
every  sense ;  but  there  is  nothing  here  to  show  that  they  were  more 
than  part-owners,  and  the  question  is,  whether,  if  one  lays  out  money 
to  enable  the  ship  to  proceed,  he  may  not  sue  each  of  the  owners  for 
his  share  of  the  expense.  There  is  nothing  to  show  that  the  plaintiff 
claim  was  to  depend  on  the  profits  of  the  voyage,  or  that  he  was  to  b» 
deprived  of  remuneration  if  the  voyage  turned  out  to  be  without  profit. 
The  outfit  was  a  portion  of  the  capital  which  each  was  to  advance;  ani 
if  the  plaintiff  had  lent  either  of  the  part  owners  the  capital  he  was  to 
contribute,  that  would  clearly  have  formed  the  ground  of  a  separate 
claim."     It  is  impossible  to  distinguish  that  case  from  tbis.(i)    Galer. 

(a)  Hollingworth  v.  Buekstone,  Hilary,  1857.  It  was  an  action  brought  to  recover  the  htf  ^ 
certain  freight  earned  by  two  vessels  which  the  plaintiff  had  chartered  for  the  purpose  of  etrrjkj 
materinls  to  Sweden,  for  the  Swedish  Railwny  Company,  upon  an  agreemenfwherebj  tb«  deft*** 
ante,  the  ship-brokers,  were  to  have  half  the  surplus  freight  which  the  ships  might  etrs  ty 
carrying  the  goods  of  other  shippers  when  the  Swedish  Railway  Company  did  not  supply  *fwl 
cargo.  The  question  was,  whether  the  agreement  was  for  a  participation  of  losses  tad  profit  » 
as  to  create  a  partnership  between  the  plaintiff  and  the  defendants,  or  whether  the  half  of t* 
anrplns  freight  was  to  be  paid  to  the  defendants  as  a  mere  remuneration  for  their  exertion  a 
obtaining  the  shipments.  At  the  trial  a  verdict  was  taken  for  the  defendants,  subject  to  lei* 
reserved  to  the  plaintiff  to  more  to  enter  the  verdict  for  him  for  such  amount  as  the  on** 
should  find  to  be  doe  upon  an  account  between  the  parties.  Hesketh  v.  Blanshard,  4  KufcV »• 
Rawlinson  t>.  Clark,  15M.AW.  292,  f  Stacker  v.  Brocklebank,  S  M'N.  A  G.  260,  and  **»  * 
Hammond,  6  B.  A  C.  149,  9  D.  A  K.  186,  were  oited  upon  the  motion.    The  rale  is  yet  pen** 

(6)  And  see  Wilson  r.  Whitehead,  10  M.  A  W.  603.|  There,  A.,  B.,  and  C  Terbsllj  *F* 
that  they  should  bring  oat  and  be  jointly  interested  in  a  periodical  publication.   A.  w  to  *•  ** 
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Leckie,  2  Stark.  *N.  P.  C.  107  (E.  C.  K  R.  vol.  3),  is  also  an  r*^ 
authority  very  much  in  point.  A.  agreed  with  B.  to  supply  him  L 
irith  a  manuscript  work  to  be  printed  by  B.,  the  profits  of  which  were 
to  be  equally  divided.  An  action  having  been  brought  by  B.  against 
A.  for  refusing  to  supply  the  manuscript,  it  was  objected  for  the 
defendant  that  the  action  was  not  maintainable,  since  it  was  brought 
by  one  partner  against  another,  in  order  to  recover  partnership  profits* 
But  Lord  Ellenborough  said :  « I  cannot  accede  to  this  objection :  the 
action  is  not  brought  against  the  defendant  to  recover  partnership 
profits,  but  for  not  contributing  his  labour  towards  the  attainment  of 
profits  to  be  subsequently  divided  between  the  parties.  I  have  known 
similar  actions  brought  in  several  cases ;  for  instance,  actions  for  not 
entering  into  partnership  according  to  an  agreement." 

Atherton,  Q.  C,  and  Manuty,  in  support  of  the  rule. — The  plaintiff 
and  defendant  became  joint  owners  or  partners  in  the  horse  in  question ; 
and,  consequently,  this  demand  arising  out  of  a  partnership  transaction, 
and  no  account  having  been  settled  between  them,  according  to  the 
principle  laid  down  in  Bovill  v.  Hammond,  6  B.  &  C.  149,  9  D.  &  R. 
186,  the  action  is  not  maintainable.  [Cockburn,  C.  J. — If  a  partner- 
ship, it  is  one  of  a  very  anomalous  nature :  either  might  sell  his  interest 
in  the  horse,  and  so  impose  upon  the  other  another  partner.]  Two 
persons  having  an  interest  in  an  undivided  and  indivisible  chattel,  must 
necessarily  be  partners.  [Willes,  J.— In  Littleton,  §  221,  it  is  said, 
that,  "  If  two  have  jointly,  by  gift  or  by  buying,  a  horse  or  an  ox,  &c, 
and  the  one  grant  that  to  him  belongs  of  the  same  horse  or  ox  to 


♦another,  the  grantee  and  the  other  which  did  not  grant  shall 
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have  and  possess  such  chattels  in  common."]  The  agreement 
here  was,  that  the  plaintiff  should  keep,  train,  and  manage  the  horse, 
entering  it  for  the  different  races,  paying  all  necessary  expenses ;  and, 
if  the  horse  won,  half  the  stakes  were  to  be  the  property  of  each  party, 
and,  in  the  event  of  loss,  each  was  to  bear  his  share  of  the  loss.  There 
is  nothing  to  distinguish  the  case  from  that  of  an  ordinary  partnership : 
the  circumstance  of  its  relating  to  an  isolated  transaction,  and  that  there 
is  loss  but  no  profit,  makes  no  difference.  Suppose  profit  had  been 
made,  and  the  present  defendant  had  brought  an  action  for  his  share, 
he  clearly  could  not  have  recovered.  [Cresswell,  J. — If  the  plain* 
tiff  had  incurred  debts  in  keeping  the  horse,  for  corn  and  hay,  or  for 
a  farrier's  bill,  or  had  contracted  a  debt  with  an  innkeeper  on  a  journey, 
would  the  defendant  have  been  liable  ?]     It  is  submitted  that  he  would 

pvblisber,  and  to  make  and  receive  general  payment!,  B.  to  bo  tbe  editor,  and  C.  the  printer  J 
and,  after  payment  of  all  expenses,  they  were  to  ehare  tbe  pro  flu  of  the  work  equally.  C.  was  to 
furnish  the  paper,  and  charge  it  to  the  aooount  at  cost  prices.  No  profits  were  erer  made,  nor 
any  accounts  settled.  The  plaintiff  famished  paper  to  C,  for  the  purpose  of  being  used  by  him 
la  printing  tbe  periodical :  and  it  was  bald  thai  A.  and  B.  were  not  jointly  liable  with  C.  for  tbe 
melee  of  it. 
But  see  Barry  a.  Ncsham,  *  a  Bl  HI  (B.  0.  L.  B.  toL  M). 
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be  liable  for  every  debt  necessarily  incurred  in  furthering  the  joint 
interests  of  the  partners.  [Cresswell,  J. — In  the  case  of  a  partner- 
ship, the  law  gives  to  each  authority  to  contract  debts  for  the  concern: 
but  there  is  no  such  implied  authority  where  there  is  no  partnership.] 
The  ordinary  test  of  partnership  is,  the  right  to  share  in  profit,  and  the 
liability  to  contribute  to  loss.  In  Pott  v.  Eyton,  3  C.  B.  82,  39,  Tin 
dal,  C.  J.,  says :  "  Traders  become  partners  between  themselves  by  i 
mutual  participation  of  profit  and  loss :  but,  as  to  third  persons,  the; 
are  partners  if  they  share  the  profits  of  a  concern ;  for,  he  who  receives 
a  share  of  the  profits,  receives  a  part  of  that  fund  upon  which  the  cre- 
ditors of  the  concern  have  a  right  to  rely  for  payment,  and  is  therefore 
to  be  made  liable  to  losses,  although  he  may  have  expressly  stipulated 
for  exemption  from  them."  [Cresswell,  J. — That  has  been  said  ever 
since  the  case  of  Waugh  v.  Carver,  2  H.  Bla.  285 :  and  some  judges 
*qfio-i  have  pronounced  it  to  be  a  very  bad  *rule.(a)]     The  claim  is  in 

J  respect  of  a  series  of  advances  resulting  in  a  partnership  account. 
[Cockburn,  C.  J. — Would  there  be  a  right  of  survivorship  in  this  case?] 
Yes  ;  at  law.  [Cockburn,  C.  J. — Would  not  the  plaintiff  have  been 
entitled  to  call  upon  the  defendant  from  week  to  week  to  pay  his  pro- 
portion of  the  expenses  incurred  in  the  keep,  &c,  of  the  horse?]  It 
would  only  have  been  matter  of  account:  it  could  not  have  been 
recovered  at  law.  [Cockburn,  C.  J. — Instead  of  contributing  his 
share  of  the  expenses  of  keeping  and  training  the  horse,  the  defendant 
gets  the  plaintiff  to  advance  it  for  him.  Was  the  advance  made  qui 
partner  or  qu&  creditor  ?]  The  advance  clearly  formed  a  partnership 
account,  which  can  only  be  adjusted  in  a  court  of  equity. 

Cockburn,  C.  J. — I  am  of  opinion  that  this  rule  should  be  dis» 
charged.  I  think  the  fair  result  of  the  evidence  is,  that  there  was  no 
partnership  between  the  plaintiff  and  the  defendant  in  the  horse  in 
question.  They  were  owners  in  common,  each  being  entitled  to  an 
undivided  moiety, — part  owners,  but  not  partners  in  the  ordinary  sense 
of  the  term.  I  incline  to  agree  with  the  defendant's  counsel,  that, 
though  not  partners  in  the  horse,  the  plaintiff  and  defendant  might  be 
partners  in  the  mode  of  working  and  managing  it  for  their  common 
benefit.  They  appear  to  have  come  to  an  agreement  that  the  horse 
should  be  kept  and  trained  by  the  plaintiff,  and  entered  at  races  to  rnn 
for  the  common  benefit  of  the  two,  that  a  certain  sum  should  be  allowed 
weekly  for  the  horse's  keep,  and  that  there  should  be  an  equal  division 
of  the  profit  and  loss  between  them.  That,  I  think,  would  constitute 
*^641  a  Partnership  between  them  in  the  ^management  of  the  horse. 

J  But  then  comes  the  question,  whether  the  plaintiff  may  not,  not- 
withstanding such  partnership,  recover  from  the  defendant  his  propor- 
tion  of  the  disbursements  made  by  him  in  keeping,  training,  running' 

(a)  Probably  illading  to  ft  dbcauion  fo  th*  Bxehtqtttr  CkmmUr  hi  Hfekmn  »  Cox,  wkfct 
(Micb*oim*i  Term,  1857)  tUndi  for  jadgmrat. 
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and  managing  the  horse.     Now,  it  is  incidental  to  every  partnership* 
that  there  shall  be  capital  advanced  by  the  partners  for  the  purpose  of 
carrying  on  the  concern.     It  seems  that  the  capital  in  this  case  con- 
sisted of  the  necessary  disbursements  for  the  horse's  keep,  and  for 
working  it  for  the  common  benefit.     If  the  two  had  agreed  that  a  cer- 
tain sum  should  be  contributed  by  them  in  equal  moieties  as  the  capital* 
for  the  partnership,  and  the  defendant  had  failed  to  advance  his  share, ' 
and  the  plaintiff  had  advanced  it  for  him,  there  could  be  no  doubt  that; 
the  plaintiff  would  have  been  entitled  to  maintain  an  action  for  the 
capital  so  advanced.     Now,  it  being  agreed  that  each  should  contribute 
a  moiety  of  the  stipulated  capital,  it  clearly  can  make  no  difference  in 
principle  whether  such  capital  is  all  advanced  at  the  outset  or  from  time- 
to  time  as  the  necessities  of  the  concern  require  it.     Here,  instead  of  •' 
obtaining  advances  from  time  to  time  from  the  defendant,  it  seems  the 
plaintiff  paid  his  share  of  the  expenses  for  him.     No  doubt,  the  moment - 
money  is  paid  in  as  capital,  it  becomes  part  of  the  partnership  fui^j, 
resulting  only  in  matter  of  account,  and  cannot  be  made  the  subject  of x 
an  action  at  law.     But  that  is  clearly  distinguishable  from  advances,  i 
made  by  one  partner,  not  to  the  concern,  but  to  the  other  in  respect  of  - 
what  he  is  to  contribute  to  the  joint  capital ;  and  there  is  no  principle: 
of  law  that  I  am  aware  of  which  prevents  such  advances  from  being' 
recovered  back :  it  is  a  matter  altogether  dehors.the  partnership.    With- 
out, therefore,  in  the  slightest  degree  intending  to  trench  upon  any  of . 
the  fundamental  principles  of  the  law  of  partnership,  it  appears  to  me 
that  we  may  give  effect  to  what  justice  demands  here,  by  holding  that 
the  'plaintiff  is  entitled  to  recover  the  debt  claimed  in  his  second  r*of»c 
count.  L         ; 

Cresswell,  J. — I   am  of  the  same  opinion.     Assuming  that  the : 
agreement  between  these  parties  to  keep,  train,  and  run  the  horse  in; 
question  constituted  a  partnership  between  them,  I  think  the  payments : 
made  by  the  plaintiff  amounted  to  an  advance  by  one  partner  of  capital 
on  behalf  and  at  the  request  of  the  other,  and  may  be  recovered  in  %n 
action  at  law.     I  do  not  feel  at  all  pressed  by  the  difficulty  suggested 
ty  Mr.  Manisty,  as  to  the  complication  of  the  account,  where  there,  are 
advances  on  behalf  of  each  other  in  the  case  of  a  partnership  consist- 
tog  of  several  members.     However  complicated  the  account,  the  prin- 
ciple remains  the  same.    This  is  the  simple  case  of  an  advance  of  capital 
V  one  partner  at  the  request  of  the  other. 

Crowoeb,  J. — I  also  think  the  plaintiff  is  entitled  to  recover  in  res- 
pect of  the  demand  in  the  second  count.  It  seems  to  me  to  .be  very* 
doubtful  whether  there  was  any  partnership  at  all  between  the  plaintiff 
**d  the  defendant.  There  clearly  was  no  partnership  in  the  horse :  it 
*u  a  mere  case  of  joint  ownership.  But  it  is  said  the  agreement  that, 
the  horse  should  be  kept,  trained,  and  run  for  stakes,  and  the  winnings, 
wided  between  the  joint  owners,  constituted  a  partnership  between- 
*•  8.,  vol.  II.— 17 
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thefts.  If  bo,  what  is  the  capital  ?  The  money  required  for  keeping, 
training,  and  conveying  the  horse  to  the  various  races  for  which  he 
might  be  entered,— in  other  words,  the  money  expended  in  placing  the 
horse  in  a  condition  to  win  the  stakes.  Suppose,  instead  of  the  agree- 
ment that  the  plaintiff  should  provide  for  those  incidental  expenses  from 
time  to  time  as  they  arose,  it  had  been  calculated  that  a  sum  of  100L 
ironld  be  required  for  the  purpose^  o(  which  each  party  was  to 
*3fifi1  *a^vance  '50?.,— could  there  be  a  doubt,  that,  if  the  plaintiff 
-*  advanced  the  50/.  for  the  defendant,  at  his  request,  he  oooM 
reeoter  it  back  by  an  action  ?  If  so,  it  can  make  no  difference,  that, 
instead  of  being  advanced  in  one  sum  at  the  commencement,  the  defend- 
ant's share  of  the  capital  was  advanced  by  the  plaintiff  from  time  to 
time  in  such  sums  as  the  common  purpose  required. 

Willes,  J.— I  am  entirely  of  the  same'  opinion.  The  agreement 
here  amdunts  to  the  sort  of  tenancy  in  common  mentioned  ia  the  sec- 
tion of  Littleton  to  which  I  referred  ift  the  course  of  the  argument. 
The  effect  of  the  agreement  seems  to  be  this,-*-that  the  plaintiff  should 
keep  and  train  and  have  the  exclusive  management  of  the  borse,  enter- 
ing it  and  conveying  it  to  the  different  faces,  and  doing  everything 
necessary  to  put  it  in  a  condition  to  run,  and,  in  the  event  of  the  horse 
winning,  paying  over  to  the  defendant  one-half  of  the  amount  of  suck 
winnings.  It  in  truth  amounts  to  no  more  than  a  contract  between  two 
tenants  in  common,  whereby  the  one  agrees,  in  consideration  of  certain 
things  to  be  done  by  the  other,  to  abstain  from  exercising*  his  rights  in 
respect  of  the  chattel  held  by  them  in  common.  It  is  no  more  a  part- 
nership than  if  two  tenants  in  common  of  a  bouse  agreed  that  one  of 
them  should  have  the  general  management,  and  provide  funds  for  neces- 
sary repairs,  so  as  to  render  the  house  fit  for  the  habitation  of  a  tenant, 
aad  that  the  net  rent  should  be  divided  between  them  equally.  Even 
if  this  were  to  be  looked  upon  as  a  contract  of  partnership,  the  point 
at  which  the  partnership  would  necessarily  commence,  is,  that  at  which 
the  horse  is  put  upon  the  turf  in  a  condition  to  run  for  stakes.  The 
payments  sought  to  be  recovered  here,  are,  payments  made  by  the 
plaintiff  in  the  nature  of  advances  on  behalf  of  the  defendant  anterior 

«M>71  *°  ^e  *'m6  **  w^ck  *any  partnership  could  ^commence.  With- 
•*  out  expressing  any  decided  opinion  upon  the  first  point,  upon  the 
Stecond  ground  I  concur  with  the  rest  of  the  court  in  thinking  that  the 
plaintiff  is  entitled  to  recover  upon  the  second  count  as  well  as  upon  the 
first,  and  therefore  that  the  rule  to  reduce  the  damages  must  be  dis- 
charged. Bale  discharged. 

«  _ 

■»"■»   »  ■!■■■■   — ^^^—  i       — ^^  ,  ,  — — ^—  — ^^^ — — — —  --  —  — — —  — ^^-^^^—  —  — 

Where  tiro  or  mono  purchase  a  tract  nership  exists  between  them,  which  tf 

4f  land  together,  under  an  agreement  doubtful  yet),  as  there  is  but  one  item 

tikat  it  shall  be  re-sold  and  die  profit  di-  to  settle  between  them,  assumpsit  mif 

tided  (supposing  that  a  technical  part-  be  maintained  against  the  party  wbo 
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received  the  proceeds  of  there-sale;  and  the  purpose  of  profit  does  not  create 
it  is  not  necessary  to  resort  to  an  action  such  a  partnership  as  confines  the  ro- 
of account  render:  Brnbackerv.  Robin-  medy  of  either,  to  obtain  the  fruits  of 
son,  3  Penna.  Rep.  295.  their  purchase,  to  the  action  of  account 
An  agreement  between  two  to  enter  render:  Oalbraith  v.  Moon,  2  Watts, 86. 
into  a  single  transaction  of  buying-  for  See  Wood  v.  Merrou,  25  Vermont,  340. 


LEIGH  and  Wife,  Executor  and  Executrix  of  HENRY  HOW, 
deceased,  v.  ANN  BAKER,  Executrix  of  WILLIAM  BAKER, 

deceased.     May  5. 

A  writ  iiraed  under  the  Bills  of  Exchange  Act,  1855, 18  A  19  Viet  e.  67,  in  a  case  which  if  not 
within  the  act, — the  bill  or  note  having  become  doe  and  payable  more  than  fix  months  before, 
—may,  by  virtue  of  the  222d  section  of  the  Common  Law  Procedure  Act,  1852,  be  amended, 
bj  turning  it  Sato  a  writ  under  the  last-mentioned  act. 

Th«  defendant  was,  in  May,  1856,  served  with  a  writ  of  summons  under  the  Bills  of  Exchange 
Act,  1855,  for  the  recovery  of  principal  and  interest  on  a  promissory  note  alleged  to  have  been 
Bade  by  her  testator  in  March,  1851,  payable  on  demand.  No  appearance  having  been  entered, 
judgment  was  signed,  and  execution  issued.  Nine  months  afterwards,  the  defendant  moved  to 
Mt  taide  the  writ  and  subsequent  proceedings,  on  the  ground  that  they  were  coram  non  jucHce 
tnd  void,  and  also  suggesting  that  the  testator's  signature  to  the  note  was  a  forgery.  The 
court  refused  to  aet  aside  the  writ,  but  allowed  it  to  be  amended,  upon  terms,  by  making  it  )b 
ipceially  endorsed  writ  under  the  25th  section  of  the  Common  Law  Procedure  Act,  1852. 

This  was  an  action  brought  by  the  plaintiffs  as  executor  and  executrix 
of  Henry  How,  deceased,  to  recover  1102.  17*.  for  principal  and  interest 
on  a  promissory  note  in  the  following  form : — 

"1851.  March  3d. 

"We,  Robert  Norman,  John  Norman,  yeomans,  of  Northmolton  and 
Winsford,  William  Baker,  cordwainer  of  Winsford,  jointly  and  sepa- 
rately do  hereby  promise  to  pay,  on  demand,  unto  Henry  How,  sen., 
of  East  Anstey,  in  the  county  of  Devon,  on  his  order,  the  sum  of  one 
hundred  pounds  of  lawful  money  of  Great  Britain,  with  interest  at  5 
per  cent.,  for  value  received  by  me  Robert  Norman  this  third  day  of 
March,  one  thousand  eight  height  hundred  and  fifty-one.  Witness  our 
kinds, 

u  £100.  «  Robert  Norman. 

«  John  Norman. 

"Elizabeth  How."  '  "William  Baker." 

*In  May,  1856,  the  defendant  was  duly  served  with  a  writ  of  r*oi*a> 
rommons  endorsed  pursuant  to  "The  Summary  Procedure  on  *- 
Bills  of  Exchange  Act,  1855,"  18  &  19  Vict.  c.  67.     On  the  3d  of 
June,  judgment  was  signed  in  the  form  given  in  schedule  B.  to  the  actt 
tonexed ;  and  a  fi.  fa.  issued  de  bonis  propriis  of  Ann  Baker. 

Field,  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon  the 
plaintiffs  to  show  cause  why  the  writ  of  summons  and  all  subsequent 
proceedings  had  thereon  should  not  be  set  aside,  or  why  the  judgment? 
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signed  in  this  cause  and  all  proceedings  had  thereon  should  not  be  set 
aside,  or  why  the  said  judgment  and  subsequent  proceedings  should  not 
be  set  aside,  and  the  defendant  be  at  liberty  to  appear  to  the  said  writ 
of  summons  and  to  defend  the  action. (a) 
*<M?Q1       *The  act  is  limited  to  actions  brought  within  six  months  after 

*3701  ^c  ^  or  note  8^a^  ^ave  become  payable.  *This  note  was  made 
J  in  March,  1851,  and  was  payable  on  demand ;  it  was,  therefore, 
due  and  payable  immediately,  and  consequently  the  act  does  not  apply 
to  it,  and  the  whole  proceeding  is  a  nullity.  [Cresswkll,  J. — The 
action  is  the  demand.]     The  statute  of  limitations  would  begin  to  run 

(«)  Tbe  affidavit  upon  which  the  rale  wm  moved  was  made  by  the  defendant,  whe  was  de» 
scribed  as  "  widow  of  William  Baker,  deceased,  late  of  Winsford,"  aod  George  Baker,  her  wa. 
The  former  deposed  that  she  was  served  with  the  writ  of  summons  in  this  action  in  Maj  lift; 
that,  at  that  time,  and  up  to  the  time  when  she  first  consulted  her  attorney  in  this  case,  oo  « 
about  tbe  17th  of  March,  1857,  as  hereinafter  mentioned,  she  was  wholly  ignorant  of  the  law  is 
such  matters,  and  of  all  proceedings  thereunder,  and  that  she  then  and  still  lived  at  a  distaurs 
of  nearly  twenty  miles  from  any  attorney,  and  that  she  then  and  still  was  very  infirm,  and  far 
those  reasons  neglected  to  appear  to  the  writ,  or  to  take  any  steps  in  the  matter ;  that  she  wii 
some  time  afterwards  informed  that  judgment  had  been  signed  in  this  action;  that, about i 
month  after  she  was  served  with  the  said  writ,  an  officer  of  the  sheriff  of  Somerset  took  posswioa 
of  three  leasehold  dwelling-houses  and  premises  left  to  her  by  the  will  of  her  late  husband,  and 
remained  therein  with  her  and  her  son  (the  other  deponent)  for  upwards  of  a  month,  when  lbs 
said  dwelling-houses  were  sold  to  one  William  Quartly ;  that,  shortly  after  she  had  heard  that 
the  said  judgment  had  been  so  signed  against  her  in  this  action,  she  went  with  her  daughter 
Eliza  Webber  to  the  office  of  Messrs.  Pearse  &  Crosse  (the  plaintiffs'  attorneys),  in  Southmolw, 
and  there  saw  the  promissory  note  upon  which  this  action  was  said  to  be  founded,  and  which 
purported  to  be  signed  by  her  late  husband,  William  Baker,  and  she  and  her  said  danghter  per- 
ceived that  the  name  of  William  Baker  signed  on  tbe  promissory  note  was  not  the  handwritten 
of  her  late  husband ;  that  she  verily  believed  the  said  signature  "  William  Baker"  was  not  the 
handwriting  of  her  late  husband  the  said  William  Baker;  that  she  verily  believed  the  said  Wil- 
liam Baker,  her  late  husband,  never  was  indebted  to  the  said  Henry  How,  the  payee  of  the  »id 
note,  and  that  he  never  became  surety  to  biin  for  any  other  person,  and  she  believed,  that,  if  ba 
had  been  so  indebted,  or  had  so  become  surety,  he  would  have  informed  her  thereof;  that  1*9 
words  "  William  Baker,  cordwainer,  of  Winsfcrd,"  appeared  to  have  been  interlined  in  tbe  body 
of  the  said  note,  and  that  the  said  signature  "  William  Baker**  was  written  tbe  last  of  the  »ign*- 
tvres  at  the  foot  of  the  said  note ;  that  she  then  and  still  believed  that  tbe  said  signature  wmi  • 
forgery ;  that,  a  few  days  after  she  and  her  said  daughter  had  so  inspected  tbe  said  note,  her  soa 
George  Baker  (the  other  deponent)  told  her  be  had  been  to  the  office  of  Messrs.  Pearse  *  Cm**, 
the  plaintiffs'  attorneys,  and  had  seen  the  said  note,  and  found  that  tbe  signature  "  William 
Baker"  was  not  her  said  husband's  signature,  but  that  the  said  Mr.  Crosse  bad  told  him,  that, 
judgment  having  been  signed  in  the  action,  it  was  too  late  to  dispute  the  note ;  that  she  believed 
this  statement  of  Messrs.  Pearse  £  Crosse  to  be  true,  and,  in  consequence  thereof,  and  of  b«r 
ignorance  of  the  law,  she  took  no  steps  to  obtain  legal  redress  until  she  explained  the  facts  ts 
Mr.  Waldron,  attorney,  of  Wivilisoombc,  as  thereinafter  mentioned;  that,  on  or  about  tbs  17th 
of  February  last,  she  was  served  with  a  writ  of  ejectment  brought  by  the  said  John  Leigh  sgtinit 
her  and  her  said  son,  George  Baker,  and  Isabella  Gunter,  to  obtain  possession  of  the  abort 
dwelling-houses;  that  she  had  been  informed,  and  believed,  that  the  said  William  Qoartljdid 
not  complete  the  purchase  of  the  dwelling-bouses  and  premises  from  the  sheriff,  and  that  tbs 
same  were  in  fact  purchased  from  the  sheriff  by  tbe  said  John  Leigh,  and  that  be  was  in  eooss- 
quence  bringing  tbe  said  ejeotment ;  that,  on  being  served  with  the  said  writ  of  ejectment,  sad 
understanding  she  should  be  turned  out  of  the  houeo,  she  went  to  consult  the  said  Mr.  Waldroa 
thereon,  and  then  explained  to  bim  the  facta  thereinbefore  mentioned;  and  that  the  said  Mr. 
Waldron  hod  informed  her  that  tbe  proceedings  in  this  action  on  the  part  of  the  plaintiffs  bad 
been  wrong,  and  had  advised  her  to  apply  to  have  them  set  aside,  Tbe  other  deponent,  Georga 
Baker,  also  swore  positively  that  the  name  "  William  Baker"  at  the  foot  of  the  promissory  oots 
in  question  was  not  in  tbe  handwriting  of  his  late  father,  and  that  be  never  knew  or  heard,  sad 
did  not  believe,  that  his  father  was  ever  indebted  to  the  said  Henry  How,  or  ever  became  larrfj 
tp  him  for  any  other  person. 
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from  the  date :  Norton  v.  Ellam,  2  M.  &  W.  461.f  [Willes,  J.— It 
could  not  be  said  to  be  an  over-due  note,  so  that  a  person  taking  it 
would  take  it  subject  to  its  equities.]  No.  The  judgment  is  wrong  in 
form  also:  the  1st  section  of  the  act  (a)  only  authorizes  a  judgment 
*in  the  form  given  in  schedule  B.,  and  that  is  a  judgment  against  r>q71 
the  defendant  personally,  there  being  no  words  in  the  section  to  L 
allow  of  any  deviation  from  that  form.  This  is  an  action  against  the 
defendant  as  executrix :  and  it  may  well  be  doubted  whether  the  statute 
intended  to  apply  to  actions  against  executors  or  administrators. 
[Cresswrll,  J. — So  far  as  regards  the  irregularity  in  the  writ  of  sum- 
mons, the  application  comes  very  late.]  The  affidavit  sufficiently,  it  is 
submitted,  explains  the  delay.  The  fi.  fa/is  also  irregular,  inasmuch  as 
it  is  to  be  levied  do  bonis  propriis.  [Cresswell,  J. — The  fi.  fa.  would 
necessarily  follow  the  judgment.]  The  judgment  is  clearly  a  nullity. 
It  would  be  bad  on  error :  and,  as  the  act,  by  s.  1,  takes  away  the  writ 
of  error,  the  only  remedy  the  party  can  have,  is,  by  application  to  the 
court. 

Luih  afterwards  moved,  on  the  part  of  the  plaintiffs,  for  a  rule  nisi 
to  amend  the  judgment  and  writ.  The  court  directed,  that,  instead  of 
granting  a  cross-rule,  it  should  be  made  a  term  in  the  defendant's  rule, 
that  the  plaintiffs  should  be  at  liberty  at  the  time  of  showing  cause  to 
renew  the  application  to  amend  the  judgment  and  fi.  fa. 

*Lu$h  now  showed  cause.(6) — The  rule  is  founded  upon  the  r*q7o 
affidavit  of  the  defendant  and  her  son :  neither  of  the  parties  to  L 
the  note  makes  any  affidavit.     [Chowder,  J. — Is  there  an  affidavit  by 
Elizabeth  How,  the  witness  ?]    No.    [Field. — There  is  an  affidavit  of  an 

fa)  The  1st  section  enact*,  that,  "from  and  after  the  24th  of  October,  1855,  all  notion*  upon 
Villa  of  exchange  or  promissory  notes  commenced  tcitkin  eix  month*  after  the  tame  ahull  hare  become 
rfw  »«*/  payabU,  may  be  by  writ  of  summons  in  the  special  form  contained  in  schedule  A  to  this 
let  annexed,  and  endorsed  ns  therein  mentioned ;  and  it  shall  be  lawful  for  the  plaintiff,  on  filing 
aa  affidavit  of  personal  service  of  such  writ  within  the  jurisdiction  of  the  court,  or  an  order  for 
We  to  proceed,  as  provided  by  the  Common  Law  Procedure  Art,  1852,  and  a  copy  of  the  writ 
of  taiamons  and  the  endorsements  thereon,  in  case  the  defendant  shall  not  have  obtained  leave 
to  appear  and  have  appeared  to  such  writ  according  to  the  exigency  thereof,  at  once  to  sign  final 
judgment  in  the  form  contained  in  ached ulc  B.  to  thiaact  annexed  (on  which  judyn* cut  no  proceed- 
i*9 1«  error  ahall  lie),  for  any  sum  not  exceeding  the  sum  endorsed  on  the  writ,  together  with 
interest,  at  the  rate  specified  (if  any),  to  the  date  of  this  judgment,  and  a  sum  for  costs  to  be  fixed 
bj  the  masters  of  the  superior  courts,  or  any  three  of  them,  subject  to  the  npprovnl  of  the  judges 
thereof,  or  any  eight  of  them  (of  whom  the  Lord  Chief  Justices  and  Lord  Chief  Baron  shall  be 
three),  unless  the  plaintiff  claim  more  than  such  fixed  sum,  in  which  case  the  costs  shall  be  taxed 
is  the  ordinary  way,  and  the  plaintiff  may  upon  such  judgment  is»ue  execution  forthwith." 

(M  The  affidavits  filed  in  opposition  to  the  rile>  stated,  amongst  other  things,  that,  on  or  about 
the  Ula  of  July,  1850,  the  sheriff  of  Somerse'  3a  used  the  three  cottages  seized  under  the  writ  of 
t  fa.  to  be  advertised  for  sale  at  VYinsford  on  the  21st  of  that  month,  and  that  the  plaintiff  John 
Leigh  and  several  other  persons  attended  the  said  sale,  when  William  Quart! j  was  the  highest 
bidilcr  fur,  and  became  the  purchaser  of,  the  said  premises  at  and  for  the  sum  of  1502.;  that 
Quarily  afterwards  relinquished  the  contract  in  favour  of  John  Leigh ;  that  the  amount  of  debt 
tad  taxed  costs  owing  under  the  execution,  including  the  said  execution,  was  11  fi/.  15s.,  which 
■on  was  allowed  to  him  in  aeconnt  in  the  said  purchase-money  of  150/.;  and  that  the  balance 
thereof,  amounting  to  33/.  5«„  was  paid  by  him  to  the  sheriff,  and  a  proper  deed  of  assignment 
from  the  said  sheriff  of  the  promises,  dated  the  28th  of  July,  I860,  waa  executed  by  him  to  the 
•sU  John  Leigh. 
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application  made  to  her,  and  of  her  refusal  to  make  any  affidavit]  It 
appears  from  the  affidavits  in  answer  that  the  plaintiffs'  testator,  Henry 
How,  died  in  Jane,  1855.  This  application, — which  resolves  itself  into 
a  mere  question  of  irregularity, — is  too  late :  it  is  not  made  until  tea 
months  after  the  service  of  the  writ,  and  nine  months  after  judgment 
Bigned  and  execution  executed.  [Cresswell,  J. — Have  you  any  afiida- 
>  vit  explaining  the  circumstances  under  which  the  note  was  made  ?]  Kone. 
.[Cockburn,  G.  J. — Is  not  that  which  is  complained  of  something  more 
than  mere  irregularity  ?  It  is  contended  on  the  other  side  that  the  case 
is  not  within  the  statute  at  all,  inasmuch  as  the  statute  only  applies  to 
bills  and  notes  which  became  due  and  payable  within  six  months  before 
the  commencement  of  the  action,  and  does  not  apply  to  actipos  against 
♦<V7<n  *Personal  representatives.]     Still,  it  is  submitted,  it  is  merely 

-"  irregularity.  [Cockburn,  C.  J. — It  is  more  than  irregularity: 
the  act  altogether  changes  the  procedure.  Cresswell,  J. — Is  the 
defendant  liable  in  any  other  capacity  than  executrix  ?]  No.  The 
court,  however,  have  power  to  amend  the  writ,  if  necessary,  so  as  to 
make  it  a  good  writ  under  the  Common  Law  Procedure  Act,  1852. 
[Cockburn,  C.  J. — If  the  case  is  one  which  is  not  within  the  statute, 
the  necessary  consequence  is  that  the  whole  proceedings  fall  to  the 
ground.  The  statute  gives  the  court  a  new  summary  jurisdiction,  to  be 
exercised  only  in  certain  circumstances.  If  the  writ  has  issued  in  s 
case  to  which  the  provisions  of  the  act  do  not  apply,  the  whole  proceed- 
ings are  coram  non  judice.]  The  fact  of  the  writ  of  error  being  taken 
away  shows  that  the  legislature  intended  technical  objections  to  hare  no 
.weight.  [Cockburn,  C.  J. — The  very  fact  of  the  defendant  being 
deprived  of  that  remedy  ought  to  make  us  more  cautious  in  exercising 
the  new  jurisdiction  thus  created.  Are  you  prepared  to  argue  that  the 
court  is  to  enforce  proceedings  upon  a  writ  which  the  plaintiff  hai 
thought  fit  to  issue  in  a  case  which  is  not  within  the  statute?]  Yes. 
The  execution,  and  perhaps  the  judgment,  may  be  wrong;  but  they  are 
amendable.  [Cockburn,  C.  J.-  -Do  you  admit  that  the  case  is  not  within 
the  statute  ?]  It  must  be  conceded  that  the  note  upon  which  the  action 
is  brought  is  not  within  the  statute,  a  note  payable  on  demand  being 
payable  immediately ;  but  not  that  the  statute  does  not  apply  to  execu- 
tors. The  proceedings,  though  irregular,  are  not  void.  Assuming,  for 
the  sake  of  argument,  that  an  executor  is  not  within  the  act,  the  oulj 
way  of  taking  advantage  of  that  would  but  for  the  prohibitory  words 
in  s.  1,  be  by  writ  of  error.  [Cresswell,  J. — Suppose,  before  th« 
passing  of  the  act,  a  writ  had  issued  in  this  form,  what  would  he  the 
result  ?]  It  would  have  been  an  irregularity  only :  the  writ  is  still  » 
*TM1  w"fc  °^  t*ie  court*     *[Cockburn,  C.  J.— The  statute  introduces 

■*  a  new  system  of  procedure  of  a  very  special  and  peculiar  nature. 
Mu6t  it  not  be  confined  strictly  to  such  cases  as  properly  fall  within  it  J] 
That  being  conceded,  the  question  is,  what  is  the  consequence  ?    The 
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proceeding  cannot  be  void ;  for,  error  will  not  lie.    Then,  the  Tth  sec- 
tion enacts  that  « the  provisions  of  the  Common  Law  Procedure  Act, 
1852.  and  the  Common  Law  Procedure  Act,  1854,  and  all  rules  made 
under  ox  by  virtue  of  either  of  the  said  acts,  shall,  so  far  as  the  same 
are  or  may  be  applicable,  extend  and  apply  to  all  proceedings  to  be  had 
er  taken  under  this  act."     Here,  the  plaintiff  seeks  to  apply  the  pre* 
visions  of  the  Common  Law  Procedure  Act,  1852.    By  that  aet,  three 
several  forms  of  writ  of  summons  are  given,—- one,  under  s.  2,  where 
the  defendant  is  residing  within  the  jurisdiction  of  the  court, — a  seeoiid, 
under  a.  18,  where  the  defendant  is  a  British  subjeet  residing  out  of  the 
jurisdiction  of  the  court,  in  any  place  except  in  Scotland  or  Ireland, — 
a  third,  under  s.  19,  where  the  defendant  is  a  foreigner  residing  out  of 
the  jurisdiction  of  the  court :  sad  in  each  ease  the  form  is  given.     Sup- 
pose a  defendant  were  served  with  a  writ  in  a  form  not  properly 
adapted  to  the  particular  case,  could  it  be  contended  with  any  hope  6f 
success  that  the  process  was  therefore  irremediably  void  ?     That  case 
is  specially  provided  for  by  s,  21,  which  enacts,  that,  "  if  either  of  the 
forms  of  writ  of  summons  contained  in  the  schedule  A.  to  the  aet 
annexed,  and  marked  respectively  Nos.  1,  2,  and  S,  shall  by  mistake 
or  inadvertence  be  substituted  for  any  other  of  them,  such  mistake  or 
inadvertence  shall  not  be  any  objection  to  the  writ  or  any  other  pro- 
ceeding in  such  action,  but  the  writ  may,  upon  an  ex  parte  application  to 
a  judge,  whether  before  or  after  any  application  to  set  aside  such  writ 
or  any  proceeding  thereon,  and  whether  the  same  or  notice  thereof 
shall  have  been  served  or  not,  be  amended  by  such  judge,  without  costs;" 
•[Cockburjt,  C.  J. — That  would  seem  to  imply,  that,  but  for  i^otc 
that  provision,  it  could  not  have   been  done.]    Precisely  so.  ** 
That  provision  is  applicable  to  the  Bills  of  Exchange  Act,  by  virtue  of 
the  7th  section.     The  writ  in  this  case  is  by  mistake  substituted  for  a 
writ  under  the  Common  Law  Procedure  Act :  and  the  court  is  asked  to 
amend  it.     [Cockburn,  C.  J.— Then  the  defendant  must  be  let  in  to 
appear  and  defend.]     There  she  is  met  by  the  insuperable  objection 
.  that  she  has  allowed  the  time  to  go  by.     It  must  be  assumed  that  she 
knew  of  the  irregularity  when  she  was  served  with  the  writ.   [Cockburw, 
C.  J. — It  must  not  be  assumed  that  this  is  a  mere  irregularity.     The 
question  is  whether  the  whole  proceeding  is  not  a  nullity.]     The  whole 
scope  of  .the  statute  shows  that  it  is  not  a  nullity,  but  a  mere  irregularity, 
which  is  amendable,  and  which  may  be  waived  by  laches.     [Cockbukv, 
C.  J. — The  statute  introduces  an  entirely  new  course  of  proceeding, 
unknown  to  the  law.  -  A  defendant  who  is  served  with  process  under  it 
cannot  defend  the  action, — which  is  the  common  law  right  of  every 
mjbject,— without  the  special  leave  of  a  judge.     If  a  plaintiff  issues  a 
writ  in  a  case  which  is  properly  within  the  contemplation  of  the  act, 
then  he  is  of  course  entitled  to  the  benefit  of  all  the  provisions  as  to 
^siendment  contained  in  tbp  Common  Law  Procedure  Acts :  but,  if  be 
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chooses  to  misapply  the  process  created  by  the  act  in  a  case  not  withh 
,  the  purview  of  the  act,  I  do  not  see  how  he  can  avail  himself  of  those 
provisions.]  It  is  only  where  the  proceeding  is  in  a  form  not  warranted 
by  the  statute  that  resort  need  be  had  to  the  powers  of  amendment 
contained  in  the  Common  Law  Procedure  Acts.  If  the  statute  now  in 
question  bad  formed  part  of  the  Common  Law  Procedure  Act,  1852,  as 

•  it  might  have  done,  there  would  have  been  a  fourth  form  of  writ. 
[Chowder,  J.,  referred  to  Knight  v.  Pocock,  17  C.  B.  177  (E.  C.  L. 

.  B.  vol.  84),  where,  upon  a  motion  to  set  aside  the  copy  and  service  of 

'  *<!7fi1  a  wr*fc  *un(*cr  ^is  act,  on  the  ground  of  an  irregularity  in  the 

■*  endorsement,  the  court  allowed  the  writ  and  copy  to  be  amended, 

under  the  20th  section  of  the  Common  Law  Procedure  Act,  1852.] 

There  can  be  no  greater  difficulty  in  applying  the  21st  section  of  that 

act  to  a  proceeding  under  this  act,  than  the  20th  section.     [Cockburj, 

C  J. — It  is  difficult  to  see  how  you  can  apply  the  provisions  of  the 

Common  Law  Procedure  Act  as  to  three  writs,  to  an  act  which  gives 

■  but  one  form  of  writ.]     The  amendment  might,  it  is  submitted,  be  made 

.  under  s.  96  of  the  Common  Law  Procedure  Act,  1854,  which  enacts, 

<  that  "  it  shall  be  lawful  for  the  superior  courts  of  common  law,  and 

every  judge  thereof,  and  any  judge  sitting  at  Nisi  Prius,  at  all  times  to 

-  amend  all  defects  and  errors  in  any  proceedings  under  the  provisions 

•  of  this  act,  whether  there  is  anything  in  writing  to  amend  by  or  not, 
.  and  whether  the  defect  or  error  be  that  of  the  party  applying  to  amend 

or  not ;  and  all  such  amendments  may  be  made  with  or  without  costs, 

'  and  upon  such  terms  as  to  the  court  or  judge  may  seem  fit ;  and  all 

such  amendments  as  may  be  necessary  for  the  purpose  of  determining 

in  the.  existing  suit  the  real  question  in  controversy  between  the  parties 

shall  be  so  made,  if  duly  applied  for."     [Cresswell,  J. — The  222d 

.  section  is  much  more  favourable  for  you.     If  you  claim  to  amend  under 

.  the  Bills  of  Exchange  Act,  it  must  be  for  the  purpose  of  making  the 

,  writ  a  good  proceeding  under  that  act :  whereas,  the  222d  section  of  the 

Common  Law  Procedure  Act,  1852,  confers  a  general  power  of  amend- 

:  stent  applicable  to  all  proceedings  in  all  civil  actions.     Cockburn,  C. 

,  J. — The   amendment   proposed   takes   the   case   out  of  the   Bills  of 

Exchange  Act :  with  that  amendment  of  the  writ,  all  the  subsequeat 

proceedings  necessarily  fall.]    Not  so.  it  is  submitted.     The  amendment 

,  of  the  writ  would  make  it  a  specially  endorsed  writ  under  the.  Comnun 

**3771  kftW   Procedure  Act;    and    there   has   *been   no  appearance. 

J  [Cockburn,  C.  J. — The  defendant  asks  us  to  annul  all  the 

proceedings  because  they  are    coram   non  judice.]     The  court  most 

exercise  its  discretion  as  to  the  terms  upon  which  the  amendment  is  to 

.  be  allowed,  regard  being  had  to  all  the  powers  of  amendment  contained 

rin  the  former  acts. 

Field,  in  support  of  his  rule. — It  is  submitted,  that  that  which  is 
:  complained  of  here  is  matter  of  substance,  and  not  mere  irregularity 
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and  that  the  court  has  no  power  to  make  the  amendment  proposed. 
[Creeswell,  J. — Do  yon  contend  that  the  writ  wonld  not  have  been 
amendable  if  the  application  for  that  purpose  had  been  made  before  the 
expiration  of  the  time  for  entering  an  appearance  ?]  No  amendment 
could  have  been  made  even  then.  The  21st  section  of  the  Common 
Law  Procedure  Act,  1852,  clearly  is  not  applicable  to  this  case,  and  is 
not  incorporated  with  the  Sills  of  Exchange  Act,  1855.  That  section 
is  expressly  limited  in  its  operation  to  the  three  writs  mentioned  in  the 
2d,  18th,  and  19th  sections,  which  differ  merely  in  the  mode  and  place 
of  service  and  the  time  for  appearance,  the  subsequent  proceedings 
under  each  being  the  same.  And,  as  to  the  222d  section,  the  power 
of  amendment  thereby  created  is,  only  to  make  the  proceedings 
conformable  to  what  they  were  intended  to  be :  but  it  confers  upon  the 
court  no  power  to  convert  a  writ  of  the  peculiar  nature  of  that  now  in 
question,  giving  a  remedy  whfch  was  before  unknown  to  the  law,  into  a 
common  law  writ,  attended  with  consequences  altogether  different. 
[Crowdbr,  J. — I  certainly  have  allowed  amendments  of  this  sort  many 
times  at  chambers,  without  challenge,  where  it  has  turned  out  that  the 
writ  was  issued  more  than  six  months  after  the  bill  or  note  became  due. 
Willes,  J. — I  have  done  the  same.]  The  amendment  which  the  222d 
section  deals  with  seems  to  contemplate  an  ^existing  $uit :  the  r*Q7g 
amendment  here  sought  destroys  the  existing  suit.  [Cresswell,  *• 
J. — Not  so.  This  is  an  action  by  the  plaintiffs  against  the  defendant 
upon  a  promissory  note:  the  question  in  controversy  between  the 
parties  in  the  suit,  is,  whether  or  not  the  defendant  is  liable  on  the 
note.]  The  object  of  the  amendment  is,  to  create  a  new  suit  attended 
with  entirely  different  consequences.  It  may,,  indeed,  be  doubted 
whether  the  proceeding  here  was  a  suit  at  all, — the  suit  being  a  mere 
mode  of  bringing  the  defendant  into  court.  [Cresswbll,  J. — When 
do  you  say  it  becomes  a  suit?]  When  a  declaration  is  delivered; 
[Cresswbll,  J. — I  cannot  assent  to  that.]  At  all  events,  this  is  not 
a  case  to  which  any  of  the  powers  of  amendment  oan  properly  be 
applied. 

Cockburn,  C.  J. — I  must  confess  I  am  not  quite  satisfied  that  this 
is  a  case  in  which  the  court  has  power  to  amend.  Inasmuch,  however, 
as  my  learned  Brothers  are  all  agreed  tlat  it  is  a  fit  case  for  amendment 
upon  terms,  and  that  we  have  power  to  amend,  I  will  not  hold  out 
against  their  opinions. 

Cresswbll,  J. — I  am  of  opinion  that  this  is  a  case  in  which  we  have 
power  to  amend  the  writ  so  as  to  make  it  a  good  writ  under  the 
Common  Law  Procedure  Act,  1852.  It  appears  that  this  power  has 
been  repeatedly  exercised  by  my  Brothers  Crowder  and  Willes  at 
chambers ;  and  I  think  I  have  myself  done  the  same.  I  arrive  at  this 
conclusion  with  the  more  confidence,  because  one  of  my  learned 
Brothers  has  peculiar  means  of  knowing  what  the  intention  of  the 
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.framers  of  the  aot  was.  It  seems  to  me  that  Mr.  Field  has  successfully 
disposed  of  the  21st  section  of  the  Common  Law  Procedure  Act,  18oi 
But  I  think  we  clearly  have  power  to  amend  under  b.  222,  ahicfc 

.contains  the  largest  possibtawords,-*-"  It  shall  be  lawful  for  the  superior 

*37Q1  courte  *0^  c<>mm0H  lawi  *nd  every  judge  thereof,  and  any  judge 

-*  sitting  at  Nisi  Prius,  at  all  times  to  amend  all  defects  and  error? 

in  any  proceeding  in  civil  causes,  whether  there  is  anything  in  writing 

to  amend  by  or  not,  and  whether  the  defect  or  error  be  that  of  the 

party  applying  to  amend,  or  not;  and  all  such  amendments  may  be 

made  with  or  without  costs,  and  upon  such  terms  as  to  the  court  or 

judge  may  seem  fit ;  and  alj  such  amendments  as  may  be  necessary  for 

the  purpose  of  determining  in  the  existing  suit  the  real  question  in 

controversy  between  the  parties  shall  be  so  made."     There  can  be  do 

doubt  that  the  real  question  to  be  tried  here,  was,  whether  or  not  the 

.plaintiffs  were  entitled  to  recover  agaiust  the  defendant  the  amount  of 

.the  promissory  note.     The  plaintiffs  erroneously  thought  they  could 

Recover  it  under  the  18  &  19  Vict.  c.  67.     It  turns  out  that  he  cannot 

do  so.     The  power  of  amendment  must  be  dealt  with  as  it  would  htTe 

.been  dealt  with  if  the  application  to  amend  the  writ  had  been  made  the 

jday  after  it  issued.     If  the  application  had  been  so  made,  I  think  it  k 

impossible  to  say  that  the  ease  would  not  have  been  in  terms  within  the 

222d  section.     This  is  an  error  in  a  proceeding  in  a  civil  cause,— the 

.writ  has  been  erroneously  issued.     l£r.  field  was  driven  to  contend 

that  this  is  not  a  suit  at  all ;  but  in  this  he  could  hardly  have  beet 

tierious.     I  am  clearly  of  opinion  that  it  is  a  proper  case  for  amendment, 

And  that  the  only  question  is  as  to  the  terms  upon  which  it  ought  under 

the  circumstances  to  be  made.     My  Brother  Willes  is  prepared  to 

suggest  what  these  should  be. 

j  -  Chowder,  J. — I  am  entirely  of  the  same  opinion.  As  I  have  alreidj 
atated,  I  have  repeatedly  allowed  writs  which  have  been  improvident 
issued  under  the  statute  in  question,  to  be  amended,  I  always  considered 
*3801  8UC^  amendments  quite  consistent  with  the  spirit  of  the  *222d 
J  section  of  the  Common  Law  Procedure  Act,  1852.  I  think  Mr. 
Field  has  not  succeeded  in  showing  that  there  is  no  suit  here,  or  that 
$he  real  question  in  controversy  between  the  parties  is  not  whether  the 
amount  claimed  .on  the  promissory  note  is  not  due. 
v  Willes,  J. — I  am  of  the  same  opinion,  upon  the  construction  of  the 
222d  section  of  the  Common  Law  Procedure  Act,  185J2.  It  appears  to 
me  that  the  7th  section  of  the  Bills  of  E*ch*nge  Act,  1855,  makes  it 
incumbent  on  the  courts  to  construe  that  as  an  act  in  pari  materia*  with 
the  Common  Law  Procedure  Acts,  1852,  and  1854.  Although  tkf 
process  under  this  statute  is  of  a  very  peculiar  character,  the  defendant 
not  being  allowed  to  appear  and  defend  except  by  leave  of  a  judge,  still 
it  is  to  be  treated  in  all  other  respects  as  any  other  writ  for  thf 
commencement  of  an  action,  and  subject  to  the  )&£  powers  of  ametyt 
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ment.  And,  after  all,  there  is  hardly  a  greater  difference  between  thla 
writ  and  the  ordinary  writ  of  Bummons  under  the  Common  Lavr 
Procedure  Act,  1852,  than  that  which  is  there  recognised  between  the 
writ  mentioned  in  b.  2  and  the  writs  provided  for  by  ss.  18,  19,  for 
service  upon  persons  residing  out  of  the  jurisdiction  of  the  court.  The 
222d  section  applies  as  much  to  the  one  as  to  the  other.  If,  then,  the 
writ  may  be  amended,  the  question  is,  upon  what  terms  that  amendment 
should  be  allowed ;  and  this  is  a  matter  of  some  difficulty,  more  especially 
as  the  proceedings  which  require  to  be  amended  were  taken  in  May, 
1856,  when  they  could  not  have  been  taken  in  May,  1857.  If  the  writ 
were  amended  as  to  the  date  simpliciter,  that  might  give  rise  to  a 
difficulty.  The  most  convenient  way  to  do  it  probably  will  be,  to  let 
the  service  stand,  as  in  Knight  v.  Pocock,  17  C.  B.  177.  Then,  the 
judgment  must  be  set  aside,  and  neither  party  must  set  up  the 
proceedings  under  the  judgment  in  support  or  defence  of  this  action. 
*The  defendant  ought  to  be  allowed  a  reasonable  time  to  appear,  r^oo-i 
otherwise  the  plaintiffs  to  be  at  liberty  to  sign  judgment  as  upon  • 
a  specially  endorsed  writ.  It  appears  that  the  judgment  was  for  the 
amount  of  the  bill  and  interest,  amounting  with  costs  to  116/.  15s.,  and 
that  the  property  taken  was  sold  for  150/.,  and  that  the  plaintiff,  the 
purchaser  having  failed  to  complete,  took  the  cottages,  paying  the 
difference,  33/.  5*.  It  may  be  a  question  how  far  the  judgment  and 
writ  would  afford  a  defence  to  the  sheriff  or  the  purchaser :  if,  therefore, 
the  defendant  should  object  to  the  terms  I  propose,  it  may  be  necessary 
to  make  some  order  to  provide  against  that.  I  think  the  plaintiff  should 
retain  the  cottages,  and  the  defendant  the  money,  until  the  further 
order  of  the  court  or  a  judge.  If  these  terms  are  assented  to,  it  will 
not  be  necessary  to  impose  any  hostile  order  upon  the  parties. 

With  respect  to  the  costs,  inasmuch  as  there  has  been  great  delay  on 
the  one  side,  and  irregularity  on  the  other,  the  costs  should  be  costs  in 
the  cause. 

The  rule  was  afterwards  drawn  up  as  follows : — 

Rule  absolute, — "  that  the  judgment  signed  in  this  cause  be  set  aside, 
and  that  the  writ  of  summons  issued  herein  be  considered  as  amended 
as  of  its  original  date,  and  as  if  specially  endorsed  under  the  Common 
Law  Procedure  Act,  1852,  and  that  the  service  of  the  stud  writ  on  the 
defendant  do  stand,  the  said  defendant  being  at  liberty  to  appear  to 
such  writ  within  a  week,  and  in  default  thereof  the  plaintiffs  to  be  at 
liberty  to  sign  judgment :  And  it  is  further  ordered  that  neither  of  the 
said  parties  shall  set  up  the  proceedings  under  the  said  first-mentioned 
judgment  in  support  or  defence  of  this  action:  And  it  is  further 
ordered  that  the  said  plaintiff  John  Leigh  do  retain  the  cottage  or 


cottages,  *if  more  than  one,  now  in  his  possession,  purchased  on 


[*382 


the  sale  thereof  by  the  sheriff  of  Somerset  under  the  writ  of  fi.  L      T 
fa:  issued  upon  the  said  first-mentioned  judgment,  and  the  said  defendant 
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the  other  cottage  or  cottages  now  in  her  possession,  until  a  judgment 

•  shall  be  obtained  in  this  cause,  or  until  the  further  order  of  this  court, 

or  one  of  the  judges  thereof;  the  respective  parties  in  this  cause  by 

'  their  counsel  hereby  undertaking  to  abide  by  such  further  order  as  the 

.  court,  or  one  of  the  judges  thereof,  shall  make  as  to  the  said  cottages, 

the  value  thereof,  or  the  balance  of  the  purchase-money :  And  it  ii 

further  ordered  that  the  action  of  ejectment,  and  the  costs  of  either  of 

the  said  parties  of  and  occasioned  by  the  said  judgment  and  subsequent 

proceedings,  and  of  the  action  of  ejectment,  and  this  application  to  the 

court,  do  respectively  abide  the  event  of  this  cause." 


WEEDING  v.  MASON.    May  6. 

Upon  the  execution  of  a  writ  of  inquiry,  in  an  action  for  dilapidations,  two  rarreyon  were  <*M 
on  each  fide:  those  called  for  the  plaintiff  estimated  the  dilapidations,  the  one  at  119/.. tit 
other  at  1242. :  those  called  for  the  defendant  estimated  them,  the  one  at  63JL  15a*  the  otierrt 
68i. :  the  jurj  rotarned  a  verdict  for  3A&  lOt. : — The  court  ordered  that  the  inquieition  be  «t 
aside  without  costs,  unless  the  defendant  would  consent  to  the  verdict  being  entered  for  63£  Ik 

This  was  an  action  for  dilapidations.  The  defendant  having  suffered 
judgment  by  default,  two  surveyors  who  were  called  as  witnesses  for 
.  the  plaintiff  upon  a  writ  of  inquiry,  estimated  the  dilapidations,  the  one 
,  at  119/.,  the  other  at  1242. :  the  defendant,  on  the  other  hand,  also 
*  called  two  surveyors,  one  of  whom  estimated  the  dilapidations  it  63L 
.  15*.,  the  other  at  68/.  The  jury  returned  a  verdict  for  the  plaintiff  for 
861.  10*. 

Maude,  on*  a  former  day  in  this  term,  obtained  a  rule  nisi  to  set 
*oQo-i  aside  the  inquisition  on  the  ground  of  the  '"insufficiency  of  the 
J  damages,  unless  the  defendant  would  consent  to  the  damages 
being  increased  to  682.  15*. 

Peteridorff  showed  cause,  submitting  that  the  amount  of  damages 
was  purely  a  question  for  the  jury,  and  one  with  which  the  court  would 
not  interfere. 

Maude,  in  support  of  the  rule,  was  stopped  by  the  court. 

Gookburn,  G.  J. — The  defendant  will  do  well  to  accept  the  alterna- 
tive offered  by  the  rule,  and  consent  to  the  verdict  being  entered  for 
the  lowest  of  the  two  estimates  of  his  own  witnesses.  As  it  now  stands, 
the  verdict  is  far  from  satisfactory. 

Petendotff  submitted,  that,  if  v  new  inquiry  were  granted,  it  should 
be  on  payment  of  costs. 

Gockburn   0.  J. — I  think  we  ought  not  to  impose  such  terms,  if  the 
defendant  rejects  so  reasonable  an  offer.     The  rule  must  be  made 
absolute  for  a  fresh  inquiry,  unless  the  defendant  will  consent  to  the 
terms  proposed. 
;    The  rest  of  the  court  concurring,  Rule  accordingly. 
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♦YOUENS  v.  KEEN  and  BATES.    May  8.  [*384 

A  motion  for  leave  to  sign  judgment  and  issue  execution  under  the  210th  section  of  the  Common 
Law  Procedure  Act,  1852,  may  he  made  to  th§  court,  and  ia  absolute  in  the  first  instance. 

This  was  an  action  of  ejectment  brought  to  recover  possession  of  a 
piece  of  land  and  a  messuage  at  Islington. 

Barnard  moved  for  judgment  and  execution  against  the  defendants 
under  the  210th  section(a)  of  the  *  Common  Law  Procedure  Act,  r*qQc 
1852  (15  &  16  Vict.  c.  76),  upon  affidavits  stating  that  the  writ  of  *• 
summons  was  personally  served  upon  one  of  the  defendants  (Keen),  who. 
▼as  the  lessee  of  the  premises  sought  to  be  recovered ;  and,  as  to  the  other 
defendant  (Bates),  upon  an  affidavit  of  an  agent  of  the  plaintiff,  stating 
that  he  went  to  the  premises  for  the  purpose  of  serving  the  writ,  but 
▼as  unable  to  obtain  admittance,  and  that  he  thereupon  affixed  a  copy 
of  the  writ  on  the  outer  door  of  the  premises,  that  half  a  year's  rent 
▼as  in  arrear,  and  that  there  was  a  power  of  re-entry  reserved  for  non- 
payment of  rent ;  and  a  further  affidavit,  that,  upon  &  subsequent  visit 
to  the  premises  for  the  purpose  of  ascertaining  whether  or  not  the 
premises  were  empty,  a  person  who  stated  that  his  name  was  Bates 
looked  out  of  the  first  floor  window,  and  told  the  applicant  that  there 
▼ere  a  few  articles  of  furniture  *of  trifling  value  in  the  messuage,  i-*qoa 
and  that  they  belonged  to  the  defendant  Keen,  that  he  (Bates)  *• 

(a)  Which  enacts,  that,  "  in  all  oases  between  landlord  and  tenant,  as  often  as  it  shall  happen 
that  one  half-year's  rent  shall  be  in  arrear,  and  the  landlord  or  lessor  to  whom  the  same  is  doe 
bath  right  by  law  to  re-enter  for  the  non-payment  thereof,  such  landlord  or  lessor  shall  and  may, 
without  any  further  demand  or  re-entry,  serve  a  writ  in  ejeotment  for  the  recovery  of  the  demised 
premises,  or,  in  eaae  the  same  cannot  be  legally  served,  or  no  tenant  be  in  actual  possession  of 
the  premises,  then  such  landlord  or  lessor  may  affix  a  copy  thereof  upon  the  door  of  any  demised 
messuage,  or,  in  case  such  action  in  ejectment  shall  not  be  for  the  recovery  of  any  messuage,  then 
ipon  some  notorious  place  of  the  lands,  tenements,  or  hereditaments  comprised  in  such  writ  ia 
ejectment,  and  such  affixing  shall  be  deemed  legal  service  thereof,  which  service  or  affixing  such 
writ  in  ejectment  shall  stand  in  the  place  and  stead  of  a  demand  and  re-entry ;  and,  in  case  of 
judgment  against  the  defendant  for  non-appearance,  if  it  shall  be  made  appear  to  the  court  where 
the  «u<l  notion  ia  depending,  by  affidavit,  or  be  proved  upon  the  trial  in  case  the  defendant 
ippear*,  that  a  half-year's  rent  was  due  before  the  said  writ  was  served,  and  that  no  sufficient 
dutrets  was  to  be  found  on  the  demised  premises  countervailing  the  arrears  then  due,  and  that 
the  lessor  had  power  to  re-enter,  then  and  in  every  such  case  the  lessor  shall  recover  judgment 
and  execution,  in  the  same  manner  as  if  the  rent  in  arrear  had  been  legally  demanded  and  a 
re-entry  made ;  and,  in  oase  the  lessee,  or  his  assignee,  or  other  person  claiming  or  deriving 
uder  the  said  lease,  shall  permit  and  suffer  judgment  to  be  had  and  recovered  on  such  trial  in' 
tjectment,  and  execution  to  be  executed  thereof,  without  paying  the  rent  and  arrears,  together, 
vith  foil  oust*,  and  without  proceeding  for  relief  n  equity  within  six  months  after  such  execution 
•xtmted,  then  and  in  such  case  the  said  lessee,  his  assignee,  and  all  other  persons  claiming  and 
deriving  under  the  said  leate,  shall  be  barred  and  foreclosed  from  all  relief  or  remedy  in  law  or 
•qniry,  other  than  by  bringing  error  for  reversal  of  such  judgment,  in  case  the  same  shall  be 
tffooeous,  and  the  said  landlord  or  lessor  shall  from  thenceforth  hold  the  said  demised  premises 
discharged  from  such  lease ;  and  if  on  such  ejectment  a  verdict  shall  pass  for  the  defendant,  or 
♦•  elaimant  shall  be  nonsuited  therein,  then  in  every  such  case  such  defendant  shall  have  and 
recover  his  costs;  provided  that  nothing  herein  contained  shall  extend  to  bar  the  right  of  any 
mortgagee  of  such  lease,  or  any  part  thereof,  who  shall  not  be  in  possession,  so  as  such  mortgagee 
■hall  and  do,  within  six  months  after  such,  judgment  obtained  and  execution  executed,  pay  aU 
Mat  in  arrear,  and  all  costs  and  damages  sustained  by  such  lessor  or  person  entitled  to  the 
remainder  or  reversion  as  aforesaid,  and  perform  all  the  covenants  and  agreements  whioh,  on 
toe  pert'aad  behalf  of  the  first  lessee,  are  or  ought  to  be  performed." 
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iras  about  to  remove  them,  that  he  had  been  occupying  the  said 
ftessuage  by  the  permission  of  Keen,  and  that  there  was  no  sufficient 
distress  to  be  found  upon  the  premises  countervailing  the  arrears  of  rent 
then  due.  [Willes,  J. — Should  not  this  application  have  been  made 
to  a  judge  at  Chambers  ?}  The  language  of  the  section  would  seem  to 
confine  it  to  the  court.  [Willes,  J. — According  to  Mr.  Justice 
Wilmot,  in  his  judgment  in  The  King  v.  Almon,  Wilmot's  Notes,  243, 
246,  "the  court"  in  s.  210,  means  "  a  judge  of  the  court/'  The  word 
court  says  that  learned  judge,  means  "  the  judges  who  constitute  it, 
and  who  are  intrusted  by  the  constitution  with  a  portion  of  the 
jurisdiction,  defined  and  marked  out  by  the  common  law  or  acts  of 
parliament."}  It  was  usual  under  the  analogous  provision  of  die  57 
€r.  8,  c.  52,  to  make  the  application  to  the  court. 
Per  Curiam.— Take  a  rule.  Eule  absolute,  (a) 

(a)  See  1  *  3  Viet  c  74,  •.  1. 


*387]  *HOPE  v.  t ENNER  and  Another.    May  6. 

In  order  to  determine  whether  or  not  a  plaintiff  ie  liable  to  costs  under  the  86th  section  of  tlw 
Bankrupt  Law  Consolidation  Act,  1649,  for  having  without  reasonable  or  probable  cause  made 
an  affidavit  of  debt  to  found  a  summons  under  s.  78,  regard  must  be  had  to  the  surrounding 
circumstances  and  to  the  law,  and  not  merely  to  the  belief  operating  on  bis  mind  at  the  time. 

This  was  an  action  in  which  the  plaintiff  sought  to  recover  damages 
from  the  defendants  for  wrongfully  preventing  the  plaintiff  from  build- 
ing and  completing  8  certain  wharf  pursuant  to  a  contract  contained  in 
a  letter  addressed  by  the  plaintiff  to  the  defendants,  in  the  following 
terms : — 

"  I  hereby  engage  and  undertake  to  build  your  wharf  at  Millwall,  as 
described  to  me,  that  is  to  say,  75  feet  long  from  Messrs.  Swayne  4 
Bov ill's,  taking  the  line  as  laid  down,  with  the  return  end  to  the  present 
footpath,  and  to  provide  at  my  own  cost  and  expense  the  necessary 
Materials  and  other  things  for  the  said  purpose,  as  per  the  specification 
it  foot,  and  finish  the  same  in  a  substantial  and  workman-like  manner, 
and  to  your  satisfaction,  for  the  sum  of  2002. ;  to  be  paid  by  three 
Several  amounts,  that  is  to  say,  one-third  when  the  work  is  half  com- 
pleted, the  second  third  wjen  quite  finished,  and*  the  last  remaining 
Attn  three  months  from  the  day  of  finishing  the  same : 

"  The  said  wharf  to  be  built  with  materials  as  follows : 

"  15  front  piles  28  to  30  feet  long,  and  not  less  than  12  inch* 
square. 

"15  land  tie-piles  15  to  20  feet  long. 

«  22  two-inch  iron  tie-rods  20  feet  long,  topped  and  headed. 

«  The  front  planking  to  be  three-inch  deals,  spiked  to  the  piles. 
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"The  top  fo  be  finished  off  with  a  campshore  6  by  12,  well  and 
ecorely  bolted  and  tied  down. 

«  The  whole  to  be  fitted  in  level  with  the  footpath  and  campshore/9 

*The  contract  was  entered  into  on  the  27th  of  March,  1856.  r$„^ 
h  or  about  the  23d  of  May,  the  defendants,  being  dissatisfied  *■ 
rith  the  manner  in  which  the  work  was  proceeding,  stopped  it,  and 
efused  to  allow  the  plaintiff  to  complete  it. 

Tbis  action  was  commenced  on  the  9th  of  July.  On  the  26th,  th£ 
bllowing  particulars  of  the  plaintiff's  demand  under  the  common  count* 
fere  delivered  pursuant  to  a  judge's  order. 

'To  850  feet  of  pileing,  12  in.  by  12  in. 

105  feet  for  campshore,  12  in.  by  6  in.         * 

Smith's  work  making  land-ties,  nuts,  screws,  heading- 
bolts,  &c,  for  campshore  plates  outside  and  in, 
spikes,  planking,  &c.        4 

Pile-driving . 

40  pile-shoes       ....... 

Barge-hire,  towing  timber,  rafting  ditto,  and  attending 

2080  feet  three-inch  plank  «        .         .        . 

Carpenters  shoeing  piles,  planking,  cutting  piles, 
and  fitting  campshore,  putting  in  land-tie  bolts, 
heading  piles,  Ac,  73  days,  4  hours        < 

Labourers  for  removing  stone  and  digging  out  for  plank 
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Iwne  was  joined  on  the  3d  of  November  last,  and  notice  of  trial 
given  for  the  sittings  after  Michaelmas  Term.  The  cause  was  called  on 
on  the  28th  of  November,  but,  the  plaintiff's  witnesses  not  being  in 
attendance,  the  record  was  withdrawn ;  and,  on  the  following  day, 
'the  plaintiff  caused  the  defendants  to  be  served  with  a  demand  r*qoo 
ud  notice  in  bankruptcy,  under  the  78th  section  of  the  Bank-  *■ 
*¥  Law  Consolidation  Act,  1849  (12  &  18  Vict.  c.  106),  setting  out 
^  particulars  as  above,  giving  them  credit  for  two  payments  of  SOL 
*id  362. 13*.  4d.  respectively,  and  allowing  a  set-off  of  61.  and  demand- 
ug  immediate  payment  of  the  balance,  1562.  1*.  4<£ 

On  the  10th  of  December,  the  plaintiff  made  and  filed  in  the  Court 
tf  Bankruptcy  an  affidavit  in  which  he  swore  that  the  defendants  were 
jtttly  and  truly  indebted  to  him  in  the  jum  of  1562.  Is.  4d.  «  for  work,.  • 
liboor,  abd  materials  supplied  by  him  to  the  defendants  at  their  request, . 
for  money  found  to  be  due  from  the  defendants  to  the  plaintiff  on 
^counts  stated  between  them,  and  for  money  paid  by  the  plaintiff  for 
the  defendants  at  their  request;"  and  a  summons  was  thereupon  issued 
tpiut  the  defendants.    This  summons  was  heard  before  Mr.  Commit  . 
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fioner  Fonblanque  on  the  17th  of  December,  and  was  by  him  adjourned 
to  the  20th,  for  the  defendants  to  file  an  affidavit  that  they  had  a  good 
defence  to  the  action,  and  that  they  were  solvent.  The  required  affida- 
yit  having  been  produced,  the  summons  was  discharged. 

The  cause  was  tried  on  the  23d  of  January  last,  before  Willea,  J., 
lrhen  (the  special  count  having  been  abandoned)  a  verdict  was  found  for 
the  plaintiff  on  the  common  counts  for  75Z.  lis.  8d., — the  jury  explain- 
ing their  verdict  by  saying  that  they  gave  the  plaintiff  credit  for  200L 
Its  due  to  him  on  the  contract,  and  deducted  therefrom  the  sums  follow- 
ing, viz.  121.  13*.  4d.,  being  the  amount  of  the  payments  made  and  set- 
off claimed  by  the  defendants,  and  for  which  the  plaintiff  had  given 
credit  in  the  demand  in  bankruptcy ;  40/.,  as  the  amount  required  to 
finish  the  wharf,  according  to  one  Bracebridge,  a  witness  called  for  the 
*BQ01  Pontiff  (the  plaintiff  himself,  on  *his  examination,  having  admit- 
J  ted  that  it  would  have  cost  him  25L  to  complete  the  work) ;  10Z- 
jbr  a  deficiency. in  the  size,  of  the  tie-rods ;  and  11.  15s.  for  a  deficiency 
in  the  length  of  the  wharf,. — making  together  124Z.  8s.  4d. 

Upon  an  affidavit  setting  out  the  above  ■  facts,  and  also  stating  that 
the  summons  in  bankruptcy  was  issued  against  the  defendants  vexa- 
tiously  und  in  order  to  harass  and  annoy  them,  and  without  any  reason- 
able or  probable  cause  as  to  the  amount  of  alleged  debt  deposed  to  by 
the  plaintiff  in  his  affidavit,  and  that  the  several  items  in  the  particulars 
of  demand  referred  to  the  work  done  and  materials  supplied  for  and 
towards  the  erection  of  the  wharf,  and  to  no  other  work  or  materials, 
.  Hugh  Hill,  Q.  C,  in  Hilary  Term  last,  obtained  a  rule  calling  upon 
the  plaintiff  to  show  cause  why  the  defendants  should  not  be  allowed 
their  costs  of  the  action,  and  of  the  application,  and  why  the  plaintiff 
should  not  be  disabled  from  taking  out  execution  for  the  sum  recovered 
in  this  action  unless  the  same  should  exceed  (and  then  only  for  such 
excess)  the  amount  of  the  defendants'  said  costs  when  taxed,  and  why, 
iji  case  the  said  sum  recovered  by  the  plaintiff  should  be  less  than  the 
defendants'  said  costs,  the  defendants  should  not  be  at  liberty  to  issue 
execution  for  the  difference. 

The  motion  was  founded  upon  the  86th  section  of  the  12  &  13  Vict. 
c,  106,  which  enacts,  that,  "in  every  action  brought  after  the  com- 
mencement of  this  act,  wherein  any  such  creditor  is  plaintiff  and  any 
Buch  trader  is  defendant,  and  wherein  the  plaintiff  shall  not  recover  the 
fall  amount  of  the  sum  for  which  he  shall  have  filed  an  affidavit  of  debt 
as  aforesaid,  such  defendant  shall  be  entitled  to  costs  of  suit,  to  be  taxed 
apcording  to  the  custom  of  the  court  in  which  such  action  shall  have 
*ftQl  1  ^een  brought,  provided  that  it  shall  be  made  appear  to  the  *satis- 
J  faction  of  the  court  in  which  such  action  is  brought,  upon  motion 
to  be  made  in  court  for  that  purpose,  and  upon  hearing  the  parties  by 
affidavit,  that  the  plaintiff  in  such  action  had  hot  any  reasonable  or  pro* 
babble  cause  for  making  such  affidavit  of  debt  in  such  amount  as  afore* 
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laid,  and  provided  suck  court  shall  thereupon,  by  rule  or  order,  direct 
that  such  costs  shall  be  allowed  to  the  defendant;  and  the  plaintiff 
shall,  upon  such  rale  or  order  being  made,  be  disabled  from  taking  on! 
my  execution  for  the  sum  recovered  in  any  such  action,  unless  the  same 
ihall  exceed  (and  then  in  such  sum  only  as  the  same  shall  exceed)  tha 
tmount  of  the  taxed  costs  of  the  defendant  in  such  action ;  and,  in  cast 
the  sum  recovered  in  any  such*  action  shall  be  lees  than  the  amount  of 
the  costs  to  be  taxed  as  aforesaid  of  the  defendant,  then  the  defendant 
shall  be  entitled,  after  deducting  the  sum  of  money  recovered  by  tha 
plaintiff  in  such  action  from  the  amount  of  his  costs  so  to  be  taxed,  to 
take  out  execution  for  such  costs,  in  like  manner  as  a  defendant  may 
now  by  law  have  execution  for  costs  in  other  cases." 

Knowks,  Q.  C,  and  Hannen,  now  showed  cause,  upon  an  affidavit  of 
the  plaintiff,  in  which  be  stated,  amongst  other  things,  that  the  sum  of 
156/.  13*.  4A  claimed  by  him  from  the  defendants  in  his  affidavit  of 
debt  in  bankruptcy  was  the  amount  he  then  believed  the  defendants  te 
he  truly  indebted  to  him,  and  which  he  obtained  by  deducting  from  the 
fake  of  the  work  and  materials  supplied  by  him  to  the  defendants  all 
counter-claims  then  existing  against  him  in  relation  to  the  same  trans* 
action  or  otherwise ;  and  that  the  difference  of  802.  9s.  &d.  between  the 
imount  of  the  said  verdict  and  the  balance  claimed  in  his  said  affidavit 
of  debt,  arose  partly  from  deductions  mentioned  in  the  affidavit  upon 
which  this  motion  was  founded,  via.  the  deduction  of  40/.  for  the  sum 
reqaired  to  complete  the  wharf,  as  stated  by  the  ^witness  Brace-  p*oqq 
bridge,  instead  of  25/.,  the  amount  stated  by  the  plaintiff  him-  *• 
self,  all  the  materials  necessary  for  completing  the  wharf  having  been 
delivered  on  the  defendants'  premises  (with  which  fact  Bracebridge  was 
not  acquainted  at  the  time  of  the  trial),  the  item  of  102.  allowed  to  the 
defendants  for  difference  in  price  of  the  tie-rods  under  circumstances 
which  were  mentioned,(«)  and  the  item  of  1/.  15*.  for  unavoidable  defi* 
ciency  of  a  few  inches  in  the  length  of  the  wharf,  making  together 
deductions  amounting  to  26i  15*.,  to  which  at  the  time  of  making  his 
bid  affidavit  of  debt  he  considered  himself  reasonably  entitled*  and 
therefore  made  no  deduction ;  and  that  the  remainder  of  the  sum  of 
80t  9a.  8<£  was  the  difference  between  the  price  of  the  work  as  contract 
voik  and  the  actual  value  of  it, — in  confirmation  of  which  latter  state* 
ttent,  he  referred  to  the  evidence  of  one  of  the  defendants'  witnesses, 
a  wharf-builder,  who  at  the  trial  proved  the  inadequacy  of  the  contract 
(rice.  They  also  produced  the  affidavits  of  a  civil  engineer  and  a  sur» 
ityor  and  architect  as  to  the  reasonableness  of  the.  charges  contained 
fa  the  particulars  of  demand. 

The  question  here  is,  not  whether  the  defendant*  really  were  indebted 

(■)  The  plaintiff,  in  his  affldarH  (which  was  faneontrndtete*  to  thit  respeet),  stated,  (he* 
•tatogb  the  contract  stipulated  for  tie-rods  of  the  thickness  of  two  to***,  it  was  understood  an* 
•pud  that  the  rods  vied  were  to  ho  like  a  sample  produced  by  ooe  of  the  defendants  at  ftfc# 
**•»  tad  which  was  of  the  snbstanoe  of  one  inch  and  three- eighths  oolj. 

».  8.,  vol.  n. — 18 
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to  the  plaintiff  in  the  amount  sworn  to,  but  whether  the  plaintiff  tad 
reasonable  or  probable  cause  for  thinking  that  he  was  justly  entitled  to 
the  sum  for  which  the  affidavit  was  made, — what  was  the  state  of  bis 
own  mind  upon  the  subject  at  the  time  of  making  the  affidavit.  The 
defendants  having  prevented  him  from  performing  the  work  under  tto 
*3Q31  con*ract>  th°  plaintiff  was  not  limited  to  the  contract  price,  *b*t 

-*  was  justified  in  considering  himself  entitled  to  measure  and 
Value.  [Cresswell,  J. — The  plaintiff  must  show  that  he  had  reason- 
able ground  for  believing  that  he  was  entitled  to  the  sum  claimed  in  his 
affidavit.]  The  cases  upon  the  48  G.  3,  c.  46,  s.  3,  are  analogous.  In 
Sherwood  v.  Taylor,  6  Bingh.  280  (E.  G.  L.  R.  vol.  19),  3  M.  &  P. 
641,  the  defendant  was  arrested  for  3272. ;  he  tendered  250L,  but  did 
Hot  pay  it  into  court.  An  arbitrator  to  whom  the  cause  was  referred 
awarded  the  plaintiff  only  2502. ;  and  it  was  held  not  a  case  to  entitle 
the  defendant  to  costs  as  for  a  malicious  and  vexatious  arrest.  The 
principle  which  governs  these  cases  is  there  laid  down  by  Tindal,  C.  J., 
thus, — "  The  statute  43  G.  3  directs  that  the  defendant  shall  be  allowed 
his  costs  when  he  is  arrested  for  a  larger  sum  than  is  found  to  be  doe, 
provided  it  shall  appear  to  the  court  that  there  was  not  any  reasonable 
or  probable  cause  for  such  arrest.  It  has  been  contended,  that,  if  under 
all  the  circumstances  of  the  case  it  was  unreasonable  in  the  plaintiff  to 
arrest  the  defendant,  the  latter  is  entitled  to  his  costs ;  but  the  construc- 
tion which  has  been  put  on  the  statute,  is,  that  the  defendant  is  only 
entitled  to  them  if  the  plaintiff  holds  him  to  bail  for  a  sum  materially 
larger  than  that  which  id  found  to  be  due ;  and  the  labouring  oar  is 
thrown  on  the  defendant  to  show  that  so  much  was  not  due.  The  object 
of  the  statute  was,  to  save  the  defendant  the  expense  and  inconvenience 
of  an  action  for  a  malicious  arrest,  and  the  proof  offered  on  applica- 
tions such  as  the  present  must  go  to  the  same  extent  as  the  proof  in 
auch  an  action.  Here,  we  do  not  see  on  the  defendant's  affidavit  that 
there  was  not  reasonable  and  probable  cause  for  his  arrest.  On  the 
contrary,  he  admits  by  his  tender  that  250/.  was  due ;  and  he  so  far 
distrusted  his  own  judgment  as  to  the  exact  sum,  that  he  abstained  from 
paying  into  court  the  amount  tendered.  If  the  defendant  conceived  he 
*fi!U1  *kould  not  be  safe  in  paying  in  250/.,  why  'should  not  the  plain- 

~*  tiff  seek  to  recover  more  ?  The  argument  that  the  arrest  was 
without  probable  cause,  because  the  defendant  by  his  tender  shoved 
himself  solvent  to  a  sufficient  amount,  proves  too  much.  According  to 
that,  the  statute  would  give  every  defendant  his  costs  where  the  plain- 
tiff arrested,  and  recovered  after  a  tender ;  but  the  recovery  of  costs  by 
defendants  is  confined  to  cases  where  the  arrest  is  without  probable 
cause.*'  {G&BSSWBLL,  J. — To  sustain  an  action  for  a  malicious  arrest, 
.or  an  application  under  the  43  G.  3  for  costs  for  maliciously  holding 
the  defendant  to  bail  for  an  excessive  amount,  malice  should  be  shown.] 
The  language  of  the  two  statutes  is  substantially  the  same.    The  court 
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is  not  bound  by  the  verdict  of  the  jury :  Gilbert  v.  Crosier,  10.  B.  N 
8.  302.  In  that  case,  the  plaintiff  made  an  affidavit  in  bankruptcy 
alleging  the  defendant  to  be  indebted  to  him  in  the  sum  of  63/.  6*. :  at 
the  trial  the  jury  returned  a  verdict  for  him  for  10/.,  in  addition  to  37/. 
IOi.  paid  into  court  on  a  plea  of  tender :  the  judge  who  tried  the  cause 
reporting  that  he  was  of  opinion  there  was  evidence  to  show  that  the 
plaintiff  was  fairly  entitled  to  recover  the  whole  amount, — the  court 
held  that  the  case  was  not  one  for  costs  under  this  section. 

Hugh  JKH,  Q.  C,  and  Needham,  in  Bupport  of  the  rule,  were  stopped 
bj  the  court. 

Cockburn,  C.  J. — I  am  of  opinion  that  this  rule  should  be  made 
absolute.  I  am  not  satisfied  that  the  plaintiff  had  any  reasonable  or 
probable  cause  for  making  the  affidavit  to  the  amount  he  did.  When  a 
creditor  has  recourse  to  the  extraordinary  remedy  given  by  the  78th 
section  of  the  bankrupt  act,  he  does  it  at  the  peril  of  the  consequences 
if  there  is  not  a  debt  justly  due  to  him  to  the  amount  deposed  to.  We 
may  assume,  that,  when  the  defendants  put  an  end  to  the  contract,  the 
•plaintiff  honestly  believed  that  he  was  absolved  from  the  con-  r*onr 
tract  price ;  but  it  by  no  means  followB  that  he  was  justified  in  *- 
believing  that  he  had  reasonable  or  probable  cause  for  swearing  to  a 
debt  to  the  amount  of  156/.  13*.  4d.  It  is  admitted  that  the  plaintiff 
was  not  performing  the  work  in  accordance  with  the  terms  of  the  con- 
tract, and  therefore  the  defendants  had  a  right  to  prevent  him  from 
going  on  with  it.  The  plaintiff  had  a  right  to  sue  for  the  work  done 
bj  him  towards  the  performance  of  the  contract,  but  he  had  no  right  to 
assume  that  he  was  absolved  from  the  terms  of  the  contract.  If  he  had 
taken  advice  upon  the  subject,  or  if  he  had  fairly  brought  the  whole  of 
the  facts  before  the  Court  of  Bankruptcy,  the  consequences  might  have 
been  different.  But,  instead  of  adopting  the  only  course  that  any  prudent 
nan  would  have  adopted,  he,  without  any  advice  to  sanction  his  pro- 
ceeding, made  an  affidavit  which  the  circumstances  did  not  warrant. 
He  must  take  the  consequences. 

Cresswell,  J. — I  am  of  the  same  opinion.  The  plaintiff  has  thought 
fit  to  make  an  affidavit  in  the  Court  of  Bankruptcy,  alleging  that  the 
defendants  were  justly  and  truly  indebted  to  him  in  the  sum  of  1562. 
U  4A  for  work,  labour,  and  materials  supplied  by  him  to  the  defend- 
ants at  their  request,  for  money  found  to  be  due  from  the  defendants  to 
the  plaintiff  on  accounts  stated  between  them,  and  for  money  paid  by 
the  plaintiff  for  the  defendants  at  their  request.  It  appears  to  me  that 
there  was  no  pretence  for  saying  that  the  defendants  were  indebted  to 
the  plaintiff  in  any  such  sum.  No  work  was  done  by  the  plaintiff  at 
the  defendants'  request,  except  under  the  contract ;  and  the  plaintiff 
had  no  right  to  suppose,  that,  because  he  was  prevented  from  proceed- 
ing with  the  work,  the  contract  was  cast  adrift  altogether,  and  he  wae 
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tracted  to  do  the  whole  for.    When  the  very  stringent  Baton 
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of  the  proceeding  under  these  provisions  is  looked  at,  I  think  H  ii 
incumbent  on  the  party  availing  himself  of  them  to  be  very  careful. 

Crowder,  J.— I  am  of  the  same  opinion*  •  In  considering  these  case*> 
we  must  not  disregard  the  verdict,  though  we  are  not  bound  bj  it 
Here,  the  jury  have  found  that  the  plaintiff  was  entitled  to  an  amount 
considerably  less  than  that  sworn  to.  Parties  who  seek  to  enforce  pay* 
ment  of  debts  by  a  process  so  stringent  should  be  exceedingly  cautions 
not  to  exaggerate  their  claims :  and  I  think,  that,  in  considering  whether 
or  not  there  is  reasonable  or  probable  cause,  we  ought  to  look,  not  so 
much  at  what  may  have  been  the  motive  operating  on  the  man's  mind, 
as  at  the  surrounding  circumstances  and  the  law  as  applicable  to  then* 
It  seems  to  me  that  there  is  no  pretence  for  saying  that  the  plaintiff 
had  any  reasonable  ground  for  acting  as  he  did. 

Willes,  J. — I  am  of  the  same  opinion.  By  the  terms  of  the  con- 
tract, the  plaintiff  was  to  be  paid  2002.  if  he  performed  it  fully.  Tk* 
Utmost,  therefore,  that  be  could  have  recovered  if  he  had  performed  hit 
duty  perfectly  would  have  been  2002.  He  failed  to  perform  H  in  several 
particulars.  He  might,  however,  be  forgiven  for  supposing  that  he  had 
sufficiently  performed  his  contract  so  far  as  the  tie-rods  were  concerned. 
But  there  is  another  defect  of  a  still  more  serious  nature :  he  fell  short 
in  the  performance  of  his  contract  by  251  acoording  to  his  own  account, 
and  by  40/.  according  to  the  evidence  of  his  own  witness.  The  utmost 
he  could  recover,  therefore,-— assuming  that  he  was  entitled  to  recover 
for  a  wrongful  dismissal,— would  be,  165 J.,  and  such  profit  as  he  could 
*S971  kave  "M^*  ^7  completing  the  *work  under  the  contract ;  and  that 
J  could  not  in  any  event  exceed  190f.    Any  person  wnAfrg  out  a 


bill  would  not  have  claimed  more  than  that  suu  But  the  plaintiff 
sent  in  a  bill  for  2282.  The  plaintiff  has  thought  proper  to  pledge  bit 
oath,  and  by  the  stringency  of  the  proceedings  under  the  bankrupt  set 
has  sought  to  compel  the  defendants  to  pay  him  a  sum  which  he  mast 
or  ought  to  have  known  he  was  not  entitled  to.  I  therefore  think  it  is 
%  clear  case  within  the  86th  section.  Having  thus  improvidently  sought 
to  avail  himself  of  the  statute  in  a  case  to  which  it  was  not  fairly  appti* 
cable,  the  plaintiff  must  bear  the  penalty  imposed  by  that  section. 

Bale absolute. 
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EDWARDS  and  Others  v.  THE  KILKENNY  AND  GREAT 
SOUTHERN  AND  WESTERN  RAILWAY  COMPANY. 

May  6. 

¥h«  court  retosed  to  suspend  or  enlarge  a  rule  for  ■  *ci.  fa.  against  a  shareholder  in  a  railway 
company,  upon  a  suggestion  that  the  claim  in  respect  of  which  the  judgment  against  Urn 
company  was  obtained  was  founded  upon  an  attorney's. bill  contracted  by  them  in  the  proseen* 
tion  of  matters  altogether  ultra  vires. 

Lush,  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon 
James  Bntterworth  to  show  cause  why  a  writ  or  writs  of  scire  facias  on 
the  judgment  obtained  by  the  plaintiffs  in  this  cause  should  not  be  issued 
forth  against  him  as  a  shareholder  of  the  Kilkenny  and  Great  Southern 
and  Western  Railway  Company,  to  enable  the  plaintiffs  to  have  execu- 
tion upon  the  said  judgment  to  satisfy  the  plaintiffs  the  sum  of  44177. 
Si.  10rf.,  the  debt  and  costs  recovered  by  the  said  judgment  and  still 
Unpaid,  to  the  extent  of  the  said  James  Butterworth's  shares  in  the 
capital  of  the  said  company  not  paid  up,  pursuant  to  the  Companies 
Clauses  Consolidation  Act,  1845,  8  &  9  Vict  c.  16.    The  affidavits  upon 
which  the  motion  was  founded,  stated  that  the  company  were  indebted 
to  the  plaintiffs  for  work  and  labour  as  solicitors  *for  business  r*qqb 
done  by  them  for  the  company  from  the  year  1847  to  the  31st  *■ 
of  October,  1854 ;  that  the  company  was  incorporated  by  an  act  of  9  it 
10  Vict.  c.  ccclx.  (which  act  incorporated  the  Companies  Clauses  Consoli- 
dation Act,  1845),  and  that  final  judgment  was  signed  against  the  com- 
pany on  the  18th  of  December,  1854,  for  44132.  15*.  10<2.  debt,  and  32. 
8«.  costs ;  that  a  sum  of  2752.  had  been  received  by  the  plaintiffs  since 
the  judgment  was  recovered,  and  that  the  company  were  justly  indebted 
to  the  plaintiffs  in  the  sum  of  41382.  15*.  lOd.  for  debt,  and  32.  8*.  for 
costs ;  that  a  fi.  fa.  was  issued  upon  the  judgment,  and  returned  nulla 
bona ;  that  the  defendants  had  not  at  the  timeof  thejudgment,  or  at  any 
time  since,  or  now,  any  lands,  chattels,  goods,  or  effects  in  England  or 
Ireland  whereon  the  plaintiffs  could  levy  the  amount  of  the  said  judg- 
ment, or  any  part  thereof;  and  that  due  notice  of  this  application  was 
personally  served  on  the  18th  of  February  last.     There  was  also  an 
affidavit  of  the  secretary  of  the  company  which  stated  that  the  company 
had  oot  nor  ever  had  any  lands,  chattels,  goods,  or  effects  either  in 
England,  or  Ireland,  whereon  the  plaintiffs  could  levy  the  amount  of 
the  judgment,  or  any  part  thereof;  that  Mr.  Butterworth  was  a  share- 
holder of  the  company,  and  that  his  name  was  on  the  sealed  register 
of  shareholders  for  the  years  1848  and  1854,  as  the  holder  of  twenty 
shares  of  the  value  of  202.  each,  upon  which  the  sum  of  12.  10s.  each 
tliare  had  been  paid ;  that  two  calls  of  10*.  upor  each  of  the  said  shares 
had  been  paid,  and  one  call  of  10*.  upon  each  of  the  said  shares  was 
How  due;  and  that  the' said  shares  had  never  been  transferred,  and  the 
lame  were  still  standing  in  the  name  of  Mr*  Butterworth  in  the  sealed 
registered  share  list. 
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MUlwardy  for  Butterworth,  applied  for  an  enlargement  of  the  rule 

*<IQQ1  *n  or(^er  to  ena^^e  him  to  make  inquiries  as  *to  the  circnm- 
-*  stances  under  which  the  debt  was  contracted.  The  application 
was  supported  by  an  affidavit  alleging  that  the  plaintiffs'  bill  was  con- 
tracted in  the  prosecution  by  the  company  of  matters  which  -were  alto- 
gether ultra*,  vires,  in  abortive  attempts  to  obtain  the  sanction  of  parlia- 
ment thereto,  and  in  the  defence  of  proceedings  against  shareholders. 
[Cockburn,  C.  J. — Does  your  affidavit  show  that  you  have  reasonable 
ground  for  believing  that  you  will  obtain  the  information  required?] 
It  does.(a) 

(a)  The  affidavit  was  that  of  Mr.  Butterworth,  whieh  stated,  that,  in  or  about  the  year  1846,  a 
oonaequence  of  seeing  a  prospectus  of  a  projected  railway  called  The  Gal  way  and  Kilkensy 
Railway,  he  applied  for  shares  in  the  undertaking,  and}  twenty  shares  were  allotted  to  bio 
accordingly :  that,  according  to  soch  prospectus,  the  proposed  railway  was  to  connect  the  tons 
or  places  of  Galway,  Ballioasloe,  Cuddagh,  and  Kilkenny,  and  to  be  in  the  whole  about  ninety- 
six  miles  In  length,  and  the  capital  was  to  consist  of  1,000,000/.,  divided  into  40,000  shares  of  55*. 
each  :  that,  snbseqnently  to  the  issuing  of  such  prospectus,  and  the  allotment  to  bim  of  the  said 
shares,  the  directors  of  the  proposed  company  abandoned  the  greater  part  of  the  said  projected 
railway,  and  confined  the  same  to  a  line  from  Kilkenny  to  Cuddagh,  a  distance  of  twenty-six 
miles  only,  and  that  the  proposed  capital  of  the  said  company  was  at  the  same  time  reduced  t» 
225,000/.,  divided  into  11,260  shares  of  20*.  each,  and  the  title  of  the  company  changed  from  The 
Galway  and  Kilkenny  Railway  Company  to  the  Kilkenny  and  Great  Southern  and  Westera 
Railway  Company :  that  an  act  of  parliament  was  obtained  for  the  said  railway,  as  than  altered* 
in  the  session  of  I84fl,  and  received  the  royal  assent  on  the  7th  of  August  in  that  year :  that  ae 
steps  were,  as  deponent  was  informed  and  believed,  taken  after  the  passing  of  the  net  towards 
making  the  proposed  railway,  the  company  having,  as  deponent  was  informed  and  believed,  ao 
funds,  and  their  affairs  being  in  a  very  embarrassed  state,  and  the  powers  for  taking  land  and 
constructing  the  works,  which  had  been  extended  for  two  years  by  the  railway  commissioners, 
finally  expired,  the  former  in  1851,  and  the  latter  in  1855 :  that,  in  1848,  the  deponent  was  served 
with  a  writ  for  a  call  of  10e.  per  share,  which  had  been  made  upon  the  shareholders  of  the  coat- 
pany  in  February,  1848,  for  meeting  the  expenses  incurred  and  then  due  and  owing  from  the 
company,  the  amount  of  which  call  was  remitted  by  his  solicitor  to  Messrs.  Edwards  k  RadeluTe, 
the  solicitors  of  the  company,  in  November,  1848:  that,  in  June,  1850,  deponent  received  aa 
application  from  Messrs.  Atkinson  k  Pilgrim,  solicitors,  for  a  second  call  of  10*.  per  share  on  the 
twenty  shares  so  allotted  to  him  in  the  said  company,  and,  to  avoid  the  threatened  legal  proceed- 
ings for  the  recovery  thereof,  he  paid  such  call,  which  Messrs.  Atkinson  k  Pilgrim  stated  they 
had  every  reason  to  believe  would  be  the  last.*  that  deponent  never  attended  any  meeting  of  the 
said  company,  or  otherwise  interfered  in  any  way  in  its  affairs,  and,  after  payment  of  soch  last- 
mentioned  call,  he  did  not  expect  to  hear  more  of  the  said  company,  and  did  not  in  fact  do  as 
■ntil  February  last,  when  the  notice  thereafter  mentioned  was  served  upon  him :  that  he  was 
totally  ignorant  of  all  proceedings  of  the  company,  save  that  nothing  was  being  done  towards  the 
carrying  out  of  the  scheme,  and  was  ignorant  of  the  way  in  which  the  capital  and  shares  were 
being  dealt  with,  and  he  paid  the  said  calls  ii   such  ignorance ;  but  that  he  had  lately  been 
informed,  and  believed,  that,  in  the  year  1853,  notwithstanding  the.position  of  the  company  and 
the  insolvent  condition  of  its  affairs,  and,  as  deponent  believed,  without  the  knowledge,  assent, 
and  concurrence  of  the  body  of  persons  who  had  subscribed  bona  fido  to  the  original  undestakine> 
a  bill  was  introduced  into  parliament  seeking  to  revive  the  compulsory  powers  contained  in  the 
act  of  1846  fur  purchasing  lands,  and  to  extend  the  time  limited  for  the  completion  of  the  line 
authorised  by  such  act;  and  that,  in  the  year  1854,  there  was  also  introduced  a  bill  seeking,  in 
addition  to  such  last-mentioned  objects,  powers  to  abandon  part  of  the  old  line,  and  to  make  a 
new  line  and  certain  branch  lines  of  railway;  but  that,  owing  to  the  strong  opposition  of  share- 
holders and  others,  the  first  bill,  after  passing  the  House  of  Commons,  was  thrown  out  ia  the 
Lords,  and  the  second,  after  being  introduced,  was  withdrawn :  that  such  applications  to  parlia- 
ment were  conducted,  n§  deponent  beliored,  by  the  present  plaintiffs,  tho  solicitors  of  the  com- 
pany, who  were  in  fact  also,  as  he  was  informed  and  believed,  the  chief  promoters  of  the  original 
undertaking  or  project,  and  were  shareholders  in  the  company,  and  they  and  the  secretary  and 
engineers  really  were  the  acting  persons  in  the  affairs  of  the  company,  and  were  the  persons  by 
whom  and  for  whose  benefit  the  said  applications  to  parliament  were  made:  that  deponent  waf 
no  party  to  those  proceedings,  and  never  sanctioned  or  approved  thereof,  or  indeed  beard  thereof 


* 


COMMON  BENCH  REPORTS.    (2  J.  SCOTT.    N.  S.)        899 


Z*«A,  contri. — There  is  no  pretence  for  enlarging  the  *rule :  r*4nn 
the  creditor  has  under  the  statute  an  absolute  right  to  execution.  *- 
The  language  of  s.  36  is  imperative, — *"  If  any  execution,  either  r+ 1 01 
at  law  or  in  equity,  shall  have  been  issued  against  the  property  *- 
or  effects  of  the  "company,  and  if  there  cannot  be  found  suffi-  r*409 
cient  whereon  to  levy  such  execution,  then  such  execution  may  *■ 
he  issued  *against  any  of  the  shareholders,  to  the  extent  of  rMA« 
their  shares  respectively  in  the  capital  of  the  company  not  then  *- 

until  lately,  nor,  he  bettered,  did  the  body  of  bona  fide  subscribers  to  the  original  undertaking 
know  of  each  proceedings  or  sanction  them :  and  deponent  was  informed  and  verily  believed 
that  the  plaintiffs'  bill  of  costs,  on  which  the  judgment  thereinafter  mentioned  was  founded,  was 
incurred  in  the  prosecution  of  those  proceedings,  wbieh,  as  he  had  before  stated,  as  he  was 
informed  and  verily  believed,  were  against  the  wishes  of  the  general  body  of  shareholders,  and 
in  opposing  proceedings  against  an  individual  shareholder,  and  no  part  thereof  was  for  business 
done  relative  to  the  concerns  of  the  company:  that  the  plaintiffs,  in  December,  1854,'  then  being 
the  solicitors  of  and  the  persons  managing  the  affairs  of  the  company,  recovered  judgment  against 
the  company  for  upwards  of  4000/.  alleged  to  bo  due  to  them  from  the  company  for  such  matters 
as  Aforesaid,  and,  as  deponent  was  informed  and  believed,  judgment  was  afterwards  signed  by 
default,  there  being  then  no  board  of  directors  or  acting  directors  Independent  of  the  plaintiffs, 
or  any  one  really  to  represent  or  protect  the  company  or  the  shareholders  therein :  that,  at  the 
time  the  plaintiffs  issued  the  said  writ  and  signed  the  said  judgment,  they  were  in  fact  and  to  all 
intents  and  purposes  the  company,  and  tbey  and  their  friends  alone  represented  or  knew  any- 
thing of  the  affairs  of  the  said  company:  that  deponent  had  been  informed,  and  believed,  that 
there  was  very  great  doubt  whether  at  the  time  of  the  commencement  of  the  said  action  there 
was  any  duly  appointed  secretary  or  other  officer  of  the  company  on  whom  process  could  properly 
be  served :  that,  although,  as  deponent  believed,  it  was  alleged  that  the  plaintiffs  caused  their 
bill  of  costs  to  be  examined  by  one  of  the  masters  of  the  court  of  Exchequer,  yet  that  such 
examination  or  taxation  was  not  attended  by  any  person  on  behalf  of  the  company  or  the 
shareholders  therein,  and  that  the  taxing  masters  of  the  court  of  Chancery  were  the  proper 
authorities  to  tax  the  said  bills :  that  the  plaintiffs  subsequently  gave  notice  of  their  intention  to 
proceed  upon  their  judgment  against  certain  shareholders  of  the  company,  but  such  shareholders, 
who,  as  he  was  informed  and  believed,  were  already  in  litigation  in  Chancery  with  regard  to  tho 
affairs  of  the  company  and  the  favoured  withdrawal  of  the  shares  allotted  to  certain  of  the 
directors,  did,  as  be  was  informed  and  believed,  resist  the  claim,  and  obtained  an  injunction  from 
Vice-Chancellor  Wood  against  the  plaintiffs,  to  restrain  proceedings,  on  various  grounds,  and, 
amongst  others,  that  the  judgment  was  obtained  collusively ;  and  that  he  was  informed  and 
believed  that  such  proceedings  in  Chancery  had  been  settled  on  terms  most  favourable  to  the 
shareholders  the  plaintiffs  therein :  that  the  plaintiffs  were  now  making  another  attempt  to 
render  the  judgment  so  recovered  by  them  as  aforesaid  available  against  the  deponent  and  other 
shareholders  of  the  company,  and  on  the  18th  of  February  last,  he  was  served  with  a  notice  of  an 
inteoded  application  for  a  rule  to  show  cause  why  a  soire  facias  should  not  be  issued  against  him 
as  a  shareholder  of  the  company  upon  the  judgment  or  so  much  thereof  as  the  amount  unpaid  on 
the  shares  held  by  him  in  the  said  company  extended  to,  and  a  rule  nisi  was  accordingly  moved 
for  and  obtained  on  the  21st  of  April  last  pursuant  to  such  notice,  wbieh  was  served  on  tho 
depone ot  on  the  23d  of  April  last :  that  the  deponent  was  advised,  that,  in  order  to  his  protection 
sad  effectual  defence,  it  might  be  necessary  to  file  a  bill  or  take  other  proceedings  to  set  aside) 
tat  judgment  so  as  he  was  advised  and  believed  collusively  obtained  by  the  plaintiffs  as  afore- 
said, snd  that  it  might  also  be  advisable  for  him  to  apply  to  have  the  plaintiffs'  said  bill  taxed, 
without  prejudice  to  his  liability  thereto,  and  that,  at  all  events,  the  question  of  bis  liability  or 
ton-liability  thereto  under  the  circumstances  before  stated,  and  the  oourse  to  be  taken  for  hit 
tffeetual  defence,  was  one  of  considerable  dtffioolty,  involving  in  its  determinatioc  much  morn 
inquiry,  investigation,  and  attention  than  with  a  due  regard  to  the  deponent's  interests  could  ha 
giren  to  it  within  the  limited  time  allowed,  if  the  rule  was  to  be  argued  during  the  present  term ; 
sad  that,  if  further  time  was  allowed  to  deponent  to  investigate  the  facts  of  the  case,  which  were 
for  the  most  part  in  the  knowledge  of  the  plaintiffs  and  those  acting  with  them,  and  of  which 
there  was  great  difficulty  in  obtaining  accurate  information  and  evidenoe,  he  believed  such  facta 
would  show  that  he  had  a  defence  to  the  plaintiffs'  demand  against  him,  on  the  merits :  and  that 
deponent  bad  ample  means  to  meet  the  plaintiffs'  demands,  if  they  should  ultimately  reoover 
afiinst  him ;  and  that  the  application  (to  enlarge  the  rule)  was  made  bona  fide,  and  not  for  the 
purpose  of  delay,  save  to  enable  him  to  obtain  information  and  advice,  as  before  stated. 
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paid  up :  provided  always,  that  bo  sock  execution  shall  issue  again* 
any  shareholder  except  upon  an  order  of  the  court  in  which  the  action, 
suit,  or  other  proceeding  shall  have  been  brought  or  instituted,  mads 
upon  motion  in  open  court,  after  sufficient  notice  in  writing  to  the  per- 
sons sought  to  be  charged ;  and  upon  such  motion  such  court  may  order 
execution  to  issue  accordingly/'  The  court  is  asked  to  stay  the  plain- 
tiffs' proceedings,  in  order  to  give  the  shareholder  time  to  make  aa 
application  to  the  Court  of  Chancery.  What  power  has  the  court  to 
grant  any  such  indulgence  ?  [Willes,  J. — The  Court  of  Queen's  Bench 
have  granted  this  in  a  case  not  falling  within  the  principle  of  Philipeon 
v.  The  Earl  of  Egremont,  6  Q.  B.  587  (E.  C.  L.  R.  vol.  51).]  All  the 
oases  were  reviewed  in  this  court  in  Morisse  v.  Harding,  1  C.  B.  N.  S. 
67,  where  it  was  expressly  held  that  the  execution  against  a  shareholder 
under  the  Joint  Stock  Bank  Act,  7  &  8  Vict.  c.  113,  ss.  10,  13,  wis 
matter  of  right,  the  conditions  imposed  by  the  statute  having  been  com- 
plied with.  [Willes,  J. — That  proceeded  upon  the  assumption  that 
*4fM1  *^e  judgment  was  a  valid  judgment.  Cockburn,  *C.  J. — Where 
-"  it  is  suggested  that  a  judgment  has  been  improperly  obtained 
against  the  company,  with  a  view  to  fix  the  shareholders,  the  court 
ought  not  to  be  called  upon  to  act  ministerially,  without  allowing  time 
for  inquiry.]  The  judgment  was  signed  in  December,  1854  :  the  share- 
holder, therefore,  has  had  abundant  time  for  impeaching  it.  [Cock- 
burn,  C.  J. — He  would  have  no  interest  in  impeaching  it  until  the 
plaintiffs  sought  to  enforce  it  against  him.]  Notice  of  this  application 
was  served  upon  the  party  on  the  18th  of  February  last ;  and  this  role 
was  not  moved  until  the  21st  of  April.  [Cresswell,  J. — Before  he 
could  be  heard  to  impeach  the  judgment,  he  would  have  to  come  and 
say  that  he  was  a  shareholder.  He  now  comes  to  show  grounds  for  dis- 
puting that  fact.]  If  this  application  be  successful,  every  shareholder 
Will  come  and  ask  for  time,  upon  an  insinuation  that  the  judgment 
against  the  company  has  been  fraudulently  and  collusively  obtained. 
It  is  to  be  borne  in  mind  that  this  rule  does  not  ask  for  execution,  but 
merely  for  a  scire  facias :  and,  if  the  shareholder  has  any  answer,  he 
may  plead  it. 

Milward. — The  facts  here  intended  to  be  relied  on  could  not  be 
pleaded  to  the  scire  facias.  [Willes,  J. — Phtlipson  v.  Lord  Egremont, 
6  Q.  B.  587,  and  Bosanquet  v.  Graham,  6  Q.  B.  601,  n.,  show  that  it 
would  be  a  good  plea  to  the  scire  facias,  to  set  forth  facts  showing  the 
judgment  obtained  against  the  company  to  be  void.  And  that  doctrine 
is  upheld  by  the  House  of  Lords  in  Shedden  v.  Patrick,  1  Macqueen's 
H.  L.  C.  535.]  In  Philipson  v.  Lord  Egremont,  the  judgment  was  bid 
as  against  the  company  itself.  Where  the  obtaining  of  the  judgment 
is  a  fraud  upon  the  court,  it  may  be  pleaded :  but  that  which  is  sag* 
gested  here,  vis.  that  there  has  been  a  fraud  as  against  the  shareholders 
only,  is  not  pleadable. 
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•Cockborn,  0.  J.— I  am  of  opinion  that  we  cannot  afford  the  r#4A* 
shareholder  the  indulgence  which  he  asks.  If  this  had  been  an  *- 
application  for  erttttlto*  against  him,  the  case  might  have  been  different. 
Bat,  inasmuch  as  he  may  plead  the  matters  suggested  by  way  of  answer 
on  the  scire  facias,  I  see  no  reason  why  the  rule  should  not  be  made 
absolute. 

The  rest  of  the  court  concurring,  Rule  absolute,  (a) 

(a)  In  Sbeddeu  •.  Patrick,  it  was  held,  that,  where  ft  Judgment  baa  been  obtained  by  fraud, 
l&d  more  fpeeiaUy  by  the  collution  o/  both  parties — suob  judgment,  although  confirmed  by  thu 
Howe  of  Lords,  may,  eren  in  an  inferior  tribunal^  be  treated  at  a  nullity.  But  the  allegations 
of  fraud  and  collusion  must  be  specific,  pointed,  and  relevant,  otherwise  they  cannot  be  admitted 
taproot 


P0W1S  v.  HARDING,  Official  Manager  of  THE  ROYAL  BRI- 
TISH BANK.    April  28. 

Upon  a  rule  for  execution  against  a  shareholder  of  a  joint  stock  bank,  under  the  7  A  8  Vict  ft, 
lis,  the  question  raised  presenting  some  difficulty,  the  court  declined  to  decide  it  upon  motion* 
but  directed  a  special  case  to  be  stated. 

Bradley,  on  a  former  day  in  this  term,  obtained  a  rule  Calling  upon 
Henry  Butler  and  Charles  Walton,  executors  of  Charles  Walton,  to 
show  cause  why  execution  upon  the  judgment  recovered  by  the  plaintiff 
in  this  cause  for  the  sum  of  576/.  1*.  6d.  should  not  be  issued  against} 
the  property  and  effects  of  the  said  Charles  Walton,  deceased,  as  a 
shareholder  in  the  Royal  British  Bank,  *in  the  hands  of  the  r*4A£ 
said  Henry  Butler  and  Charles  Walton  as  his  executors,  to  satisfy  *■ 
the  plaintiff  in  the  sum  of  180?.  18s.  &d.,  the  balance  remaining  due  in 
respect  of  the  Baid  judgment,  pursuant  to  the  statute  7  &  8  Vict.  c.  118, 
with  costs. 

Phipion  showed  cause,  referring  to  the  various  sections  of  the  statute 
7  &  8  Vict.  c.  113,  and  to  the  cases  of  Ness  v.  Angas,  3  Exch.  806, 
Ness  v.  Armstrong,  4  Exch.  21,f  and  Fell  v.  Burchett,  8  Jurist,  N.  8* 
888,  and  contending  that  the  21st  section  did  not,  at  all  events,  apply 
to  the  case  of  an  executor.  It  appeared  that  the  judgment  was  reco- 
vered against  the  bank  after  the  death  of  the  testator  and  before  tho 
executors  had  come  in  and  proved  the  will. 

Cockburn,  C.  J. — The  question  raised  here  is  far  too  important  and 
difficult  to  decide  upon  motion.  The  better  course  will  be  to  state  the 
facts  in  the  form  of  a  special  case,  when  it  can  be  more  solemnly  argued 
tod  decided,  and,  if  necessary,  taken  to  a  court  of  error. 

The  rest  of  the  court  concurring,  the  rule  was  drawn  up  as  follows  :— 

"  Upon  reading,  &c,  it  is  ordered  that  a  special  case  be  stated 
between  the  said  parties  for  the  decision  of  this  court,  and  that  the 
•wne  be  set  down  for  argument  accordingly ;  and  that  the  matters  of 
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the  said  rule  do  depend  upon  the  decision  of  this  court  upon  the  ait 
special  case,  "(a) 

(a)  Tb«  mm  dow  (MlshMlmai  Vaattton,  1857)  ftaodi  for  aifomeat. 


•Urn    *FRY  *•  HARDING,  Official  Manager  of  THE  ROYAL 
• U'J  BRITISH  BANK.    May  6. 

Upon  a  rule  for  execution  Against  a  shareholder  of  a  Joint  stock  bank,  under  the  7  k  8  Viet  4, 
US,  the  question  raised  presenting  some  difficulty,  the  court  declined  to  decide  it  in  a  mmauf 
way,  but  directed  that  a  soi.  fa.  should  issue  and  a  special  case  be  stated. 

Beasley,  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon 
George  Russell  to  show  cause  why  execution  upon  the  judgment  recovered 
in  this  cause  for  752.  17*.  Id.  debt,  and  51.  7a.  4d.  for  costs,  should  not 
be  issued  against  the  person,  property,  and  effects  of  the  said  George 
Russell  as  a  shareholder  of  the  Royal  British  Bank,  to  satisfy  the 
plaintiff  in  the  said  sums  of,  &c,  pursuant  to  the  7  &  8  Vict  c.  113, 
with  costs. 

Milward  showed  cause,  commenting  upon  the  various  sections  of  tbe 
statute  7  &  8  Vict.  c.  118,  and  citing  Thompson  v.  The  Universal  Sal* 
vage  Company,  8  Exch.  310,f  Brettell  v.  Dawes,  7  Exch.  307,t  King 
v.  The  Parental  Endowment  Assurance  Company,  11  Exch.  443,  t  Hill 
t*.  The  London  and  County  Assurance  Company,  1  Hurlst.  &  N.  398,f 
Nixon  v.  Brownlow,  1  Hurlst.  &  N.  405,  f  Henderson  v.  The  Official 
Manager  of  the  Royal  British  Bank,  3  Jurist,  N.  S.  Ill,  and  BVilye. 
The  Universal  Provident  Life  Association,  3  Jurist,  N.  S.  269.  Tha 
substantial  question  was,  whether  a  shareholder  who  had  regularly 
transferred  his  shares  to  a  third  person  who  had  been  duly  registered 
as  the  holder  of  them  in  the  books  of  the  bank  before  the  commence- 
ment of  the  action,  but  whose  name  still  remained  on  the  last-filed 
return,  was  liable  to  execution. 

Cockburx,  C.  J. — I  feel  very  reluctant  to  decide  a  case  of  this 
sort  upon  motion.  I  think  the  better  course  will  be  to  state  a  case. 
*4.081  *Crksswell,  J. — The  parties  must  so  state  the  case  as  to  try 
J  the  real  merits, — whether  one  who  has  sold  and  transferred  his 
shares  is  liable  as  a  shareholder,  his  name  remaining  upon  the  list 
returned  to  the  stamp  office. 

Willes,  J. — The  better  course  will  be  to  issufe  a  scire  facias,  to  which 
the  shareholder  will  appear,  and  then  state  a  special  case  for  the  opi- 
nion of  the  court. 

The  rule  was  accordingly  drawn  up  as  follows  :— 

<<  That  a  writ  of  scire  facias  on  the  judgment  obtained  by  the  plain- 
tiff in  this  cause  for  75J.  17a.  Id.  debt,  and  51.  7a.  4<2.  for  costs,  ba 
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n  ■  ■■  i  i  , 

• 

•sued  forth  against  the  said  George  Russell  as  a  shareholder  of  the  said 
Nmk,  to  enable  the  plaintiff  to  have  execution  upon  the  said  judgment 
lo  satisfy  the  plaintiff  in  the  said  sums  of  75/.  17#.  Id.  for  debt,  and  51. 
U.  id.  costs,  recovered  by  the  said  judgment,  and  still  unpaid,  and  that 
ihe  said  George  Russell  do  appear  thereto ;  and  that  a  special  case  be 
rtated,  fcc.,  for  the  decision  of  this  court,  and  that  the  same  be  set 
iowD  for  argument  accordingly ;  and  that  the  said  rule,  and  the  costs 
thereof,  together  with  the  costs  of  and  occasioned  by  the  application, 
lo  abide  the  event  of  the  decision  upon  such  special  case,  "(a) 

(a)  The  special  mm  wm  argued  in  Miobaelmai  Term,  1857,  and  the  court  took  time  to  eonilder 
tatirjodgmenL 

A  similar  course  wat  adopted  in  a  eaie  of  Edwards  e.  The  Kilkenny  and  Great  Southern  and 
fcftern  Railway  Company,  Ex  parte  Botterfield ;  but  the  epeeial  ease  bat  not  yet  (Michaelmas 
fatttaa,  1857)  been  set  down.  There,  the  party  had  executed  the  subeeription  contract  as 
bbUer  of  twenty-fire  shares,  for  which  he  bad  scrip,  in  "  The  Oalway  and  Kilkenny  Railway 
Coopaoj f  bat,  on  the  change  of  the  name  and  course  of  the  .projected  railwsy,  he  declined  to 
lead  in  his  scrip  for  registration,  and  bad  taken  no  step  since. 
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IzetttiTe  and  extortionate  charges  in  a  bill  of  costs  as  between  attorney  and  client,  form  no 
ground  for  a  summary  application  against  the  attorney,  in  the  absence  of  evidence  of  wilful 
(had. — the  suitor  being  sufficiently  protected  by  the  taxation  of  the  bill. 

Y«r  U  it  sny  ground  for  calling  upon  the  attorney  to  answer  the  matters,  that  he  is  unable  to 
J»y  the  amount  found  due  from  him  to  his  client  on  such  taxation. 

Prideaux,  on  a  former  day,  obtained  a  rule  calling  upon  A.  B.,  one 
of  the  attorneys  of  this  court,  to  show  cause  why  he  should  not  answer 
the  matters  contained  in  the  affidavit.  The  ground  of  the  application 
was,  that  defendant  had  employed  the  attorney  to  defend  him  in  this 
action,  and  in  other  matters,  upon  tho  express  understanding  that  he 
was  to  be  charged  only  costs  out  of  pocket,  and  that,  in  the  event  of 
his  succeeding  in  the  action,  the  attorney  would  refund  any  moneys 
which  might  be  advanced  by  the  defendant  in  the  course  of  the 
proceedings;  that  the  defendant  having  succeeded  in  the  action,  the 
attorney,  having  got  the  costs  from  the  other  side,  sent  in  to  the 
defendant  a  bill  of  costs  as  between  attorney  aid  client,  containing  very 
gross  overcharges ;  that,  upon  an  order  to  tax  the  bill, — the  attorney 
denying  the  agreement  alleged, — the  master  proceeded  with  the 
taxation,  and  made  his  allocatur  in  favour  of  the  defendant  for  57?.  7$. 
W. ;  that,  on  the  16th  of  January  last,  a  judge's  order  (since  made  a 
rule  of  court)  was  made  directing  the  attorney  to  pay  to  the  defendant 
the  sum  of  67/.  5*.  4<£,  that  the  defendant  should  be  at  liberty  to  sign 
judgment  against  him  for  that  sum,  with  costs,  and  that  the  attorney 
should  deliver  up  all  deeds,  &c,  in  his  possession,  custody,  or  power 
belonging  to  the  defendant ;  that  an  execution  had  issued  against  the 
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attorney  upon  the  judgment  so  signed,  bat  that  no  fruits  could  be 
obtained,  his  goods  having  already  been  colluaively  taken  in  execution 
at  the  suit  of  another  creditor ;  and  that  it  was  believed  he  kept  out  of 
the  way  to  avoid  being  served  with  the  allocatur, 
tji/yi  Lu$k  now  showed  cause  upon  an  affidavit  of  the  ^attorney, 
■*  admitting  that  he  was  indebted  to  the  defendant  in  the  amount 
stated  and  that  he  was  unable  to  pay  it,  but  denying  that  he  had  been 
guilty  of  any  of  the  misconduct  imputed  to  him,  or  of  any  wilful  evasion 
of  service  of  the  allocatur  and  demand,  as  alleged.  This  is  a  vindictive 
and  improper  attempt  to  use  the  stringent  process  of  the  court  for  the 
purpose  of  enforcing  a  mere  money  demand.  There  has  been  no 
professional  misconduct.  The  client  has  obtained  an  order  to  sign 
judgment,  and  has  done  so :  he  has  not  proceeded  to  execution,  because 
he  apprehends  that  it  will  be  fruitless.  That  surely  is  no  ground  for 
Such  a  proceeding  as  this. 

Prideaux,  in  support  of  his  rule. — The  mere  denial  of  the  attorney 
is  not  enough.  In  the  case  of  In  re  Crossley,  6  T.  R.  701,  it  was  held, 
that,  if  an  attorney  required  to  answer  the  matters  of  an  affidavit, 
swear  in  his  exculpation  to  an  incredible  story,  the  court  will  grant  an 
attachment  against  him,  though  he  positively  deny  the  malpractices 
imputed  to  him.  *  [Cockburn,  C.  J. — How  can  we  attach  the  man, 
when  he  has  answered  the  charges  ?  He  admits  the  debt,  but  says  he 
is  unable  to  pay.]  He  does  not  venture  to  deny  that  he  is  keeping 
out  of  the  way  to  avoid  service  of  the  allocatur  and  demand  of  payment 

Cockburn,  C.  J. — I  am  of  opinion  that  this  rule  should  be 
discharged.  It  was  moved  upon  three  grounds, — first,  that  an  agree- 
ment was  entered  into  between  the  attorney  and  the  client  that  the 
former  should  pay  back  any  advances  he  might  receive  during  the 
progress  of  the  proceedings,  and  that,  in  any  event,  he  would  charge 
the  client  only  the  costs  out  of  pocket,  and  that  that  agreement  has 
been  violated, — secondly,  that  the  bill  of  costs  delivered  by  the  attorney 
to  his  client  contains  overcharges  so  gross  as  to  amount  to  fraud, — 
fci.111  thirdly,  that  the  attorney  has  evaded  service  of  the  allocatur  *and 
-*  demand  of  payment  by  abruptly  quitting  the  masters'  office  when 
the  allocatur  was  made,  and  by  keeping  out  of  the  way  since,  and  that 
he  has  procured  a  sham  execution  to  be  levied  upon  his  goods  in  order 
to  frustrate  the  client's  remedy  by  execution.  %The  case  has  been 
completely  answered  by  the  affidavits  as  to  the  first  and  last  grounds. 
With  regard  to  the  alleged  exorbitant  charges  in  the  bill  delivered,  if 
that  had  been  the  only  ground  of  complaint,  the  rule  would  not  have 
been  granted.  The  taxation  is  a  sufficient  protection  to  the  suitor  in 
that  respect.  I  therefore  think  the  rule  should  be  discharged  witk 
costs.  It  is  obviously  important  that  officers  of  the  court  should  be 
kept  under  wholesome  control  with  reference  to  their  conduct  and 
dealings  with  their  clients.    But,  on  the  other  hand,  it  is  equally 
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Important  that  they  should  not  be  unduly  prejudiced  in  their  profen» 
lioaal  character  by  being  brought  before  the  court  upon  light  ground* 
As,  however,  it  k  admitted  that  the  money  is  due,  I  think  the  eosta  of 
this  application  should  be  set  off  against  the  client's  demand. 

CresswbUi,  J.— I  am  entirely  of  the  same  opinion.  An  attorney  is 
always  amenable  to  the  court,  where  he  has  been  guilty  of  professional 
misconduct :  but  the  court  is  equally  bound  to  protect  him  against  false 
and  unfounded  charges.  This  rule  undoubtedly  would  not  have  been 
granted  on  the  mere  ground  of  the  reduction  of  the  bill  on  taxation, 
unless  it  could  have  been  shown  that  the  charges  were  so  wilfully  and 
outrageously  excessive  as  to  amount  to  fraud*-  Nor,  I  apprehend, 
would  it  have  been  granted  merely  on  the  ground  of  the  attorney  having 
quitted  the  masters'  office  before  he  could  be  served  with  the  allocatur* 
The  substantial  grounds  were,  that  the  attorney  had  agreed  to  be 
content  with  taxed  costs  from  the  plaintiffs  in  the  event  of  success,  and 
with  costs  out  of  pocket  in  the  event  of  failure,  *and  to  return  r*41« 
aay  moneys  that  might  have  been  advanced  to  him  for  the  *- 
purpose  of  the  suit ;  and  also  that  the  attorney,  for  the  purpose  of 
defeating  the  client's  remedy,  had  kept  out  of  the  way,  and  caused  a 
sham  execution  to  be  levied  on  his  goods.  These  grounds  are  completely 
answered,  and  therefore  I  agree  with  my  Lord  that  the  rule  should  be 
discharged,  and  with  costs,  to  be  set  off  as  suggested. 

Crowded,  J. — I  will  only  add,  that,  as  regards  the  alleged  over- 
charges, the  attorney  seems  to  me  to  have  given  a  reasonable  excuse. 
I  therefore  think  he  has  answered  the  whole  application. 

Willbs,  J.,  concurred.  Rule  discharged  accordingly. 


WOOTTON  v.  DAWKINS.    April  18. 

The  plaintiff  entered  the  defendant's  garden  at  night,  and  without  hie  permission,  to  search  for  a 
stray  fowl,  and  whilst  looking  closety  into  some  boshes,  he  ewsne  in  oootaet  with  a  wire,  which 
etaeed  mmetkiug  to  explode  with  a  loud  noise,  knookiog  him  down  and  slightly  injuring  hit 
(ace  and  eyes : — Held,  that  the  defendant  was  not  liable  for  this  injury  at  common  law,  nor,  in 
the  absence  of  evidence  that  it  was  caused  by  a  spring-gun  or  other  engine  "calculated  to 
Met  grievous  bodily  harm/'  under  the  statute  7*8&*,e,L8,s.L 

Thk  declaration  contained  two  counts, — the  first,  founded  upon  r*41o 
tte  statute  7  &  8  G.  4,  o.  18,  s.  l,(a)  for  *unlawfitHy  setting  a  ■•      * 

(a)  Wbieh,  reciting  that  "  it  is  expedient  to  prohibit  the  setting  of  spring-guns  and  man-trape> 
and  other  engines  calculated  to  destroy  human  life  or  inflict  grievous  bodily  harm,"  enacts, "  that, 
*f  say  person  ehaU  sot  or  plaee,  or  esjuso  to  be  set  or  plated,  any  eprinf-gun,  man-trap,  or  other 
engine  calculated  to  destroy  human  life  or  inflict  grievous  bodily  barm,  with  the  intent  that  too 
feme  or  whereby  the  same  may  destroy  or  inflict  grievous  bodily  barm  upon  a  trespasser  or  other 
Stem  eomiog  isi  eontaot  therewith,  taw  pottos  so  easting  or  pleeiag,  •»  <a*tiuf  to  be  so  set  or 
fhetd  saoh  gnu,  tram  or  *«*»•  «•  aforesaid,  shail  he  guilty  of  a  misdemeanour.* 

The  &th  section  excepts  guns,  *c,  set  from  sunset  to  sunrise  in  a  dwelling-house,  for  the 
f«*«taoftb»e«M. 
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Spring-gun  or  engine  calculated  to  inflict  grievous  bodily  harm,— tie 
second,  claiming  damages  generally  in  consequence  of  a  personal  injmj 
sustained  by  the  plaintiff  through  the  wrongful  act  of  the  defendant 

The  defendant  pleaded  not  guilty. 

The  cause  was  tried  before  Wightman,  J.,  at  the  last  Spring  Assises 
at  Leicester.  The  facts  were  these: — The  plaintiff,  having  lost  i 
bantam  fowl,  and  believing  it  to  have  strayed  into  the  defendant's 
garden,  obtained  permission  (during  daylight)  to  go  into  the  garden  to 
search  for  it.  Not  finding  it  upon  that  occasion,  the  plaintiff  went 
again  (without  permission,  but  getting  over  the  wall  with  the  aid  of  i 
ladder)  about  9  o'clock  at  night,  and  proceeded  to  search  for  it  among 
some  bushes.  While  so  engaged,  with  his  head  near  the  ground,  the 
plaintiff  came  in  contact  with  a  wire  which  caused  a  loud  explosion* 
whereby  the  plaintiff  was  knocked  down  and  slightly  injured  in  his  bee 
and  eyes.  There  was  no  evidence  to  show  what  was  the  nature  of  the 
engine  or  of  the  substance  which  caused  the  explosion. 

On  the  part  of  the  defendant,  it  was  objected  that  there  was  no 
evidence  that  the  injury  complained  of  was  occasioned  by  a  spring-go* 
or  other  engine  calculated  to  destroy  human  life  or  to  inflict  grievous 
bodily  harm,  or  that  it  was  caused  otherwise  than  by  the  plaintiff's  oft 
carelessness :  and  the  case  of  Jordin  v.  Crump,  8  M.  &  W.  782, f  to 
relied  on. 

For  the  plaintiff,  Bird  v.  Hoibrook,  4  Bingh.  628  (E.  C.  L.  B.  vol. 
13),  1  M.  k  P.  607  (B.  C.  L.  B.  vol.  17),  was  cited. 
*4141  *The  learned  judge  yielding  to  the  objection,  nonsuited  ti* 
J  plaintiff,  reserving  him  leave  to  move  to  enter  a  verdict  (for 
such  damages  as  the  learned  judge,  with  the  assent  of  the  parties, 
phould  assess)  for  him,  if  the  court  should  be  of  opinion  that  there  lai 
any  evidence  to  go  to  the  jury. 

Mellorj  Q.  C,  now  moved  accordingly. — He  submitted  that  thert 
was  abundant  evidence  that  the  injury  complained  of  was  caused  by  a 
spring-gun  or  other  engine,  calculated,  in  the  language  of  the  statute, 
to  inflict  grievous  bodily  harm.  He  cited  and  observed  upon  Bird  r 
Hoibrook,  4  Bingh.  628,  1  M.  k  P.  609,  Jordin  v.  Crump,  8M.H. 
782,f  and  Barnes  v.  Ward,  9  C.  B.  892  (B.  C.  L.  R.  vol.  67).  He 
stated  that  he  had  by  mistake  moved  for  a  rule  in  the  Court  of  Queen's 
Bench,  but  had  failed  to  obtain  it,  that  court  thinking,  that,  to  entitle 
the  plaintiff  to  recover  under  the  statute,  it  was  not  enough  that  the 
instrument  was  one  calculated  to  create  alarm,  but  that  it  must  be 
calculated  to  destroy  human  life  or  to  inflict  grievous  bodily  harm,  of 
which  there  was  no  evidence,  and  that  there  was  no  cause  of  action  at 
common  law. 

Per  Curiam. — We  think  the  conclusion  the  Court  of  Queen's  Bench 
came  to  was  quite  correct,  and,  for  the  same  reasons,  we  decline  also  to 
grant  a  rule.  Rule  refused. 


COMMON  BENCH  REPORTS.    (2  J.  SCOTT.    N.  8.)        415 


♦SIR  6.  E.  HODGKINSON,  Knt.,  v.  FEKNIE  and  Another. 

April  28. 


[*415 


8e*ble,  that  the  owner  of  a  transport  hired  by  government  for  the  purpose  of  assisting  in  a  war- 
tike  expedition,  ia  not  responsible  for  damage  done  to  another  transport  forming  part  of  the 
lame  expedition,  where  such  damage  results  from  the  master's  obedienee  to  orders  of  the 
officer  under  whose  immediate  command  he  sails. 

A.  sod  B.  were  respectively  owners  of  vessels  which  with  maoy  others  were  taken  np  by  govern* 
ment  for  the  conveyance  of  troops  upon  an  expedition  of  war  in  the  Black  Sea:  the  transport! 
were  towed  by  steamers  to  their  destination,  each  steamer  having  attached  to  her  two  transports, 
the  masters  of  whieh  were  under  her  immediate  order  and  control :  the  commander  of  the  steamer 
to  which  B.'s  vessel  and  another  were  attached,  on  reaching  the  anchoring  ground  in  the  even- 
ing, having  dropped  bis  anchor,  desired  the  masters  of  his  tows  to  hold  on  by  their  warps  or 
hftwien;  but,  in  the  course  of  the  night,  a  storm  arose  which  cansed  B.'s  vessel  to  swing  with 
violence  against  A.'s  vessel,  whereby  it  was  considerably  damaged.  In  an  action  for  the 
damage  so  caused,  the  learned  judge  who  tried  the  cause  told  the  jury  that  B.  would  not  be 
responsible  if  the  injury  complained  of  resulted  from  a  strict  obedience  on  the  part  of  the 
ni#ter  to  the  orders  of  the  officer  in  eommand  of  the  steamer;  but  that,  assuming  that  the 
outer  was  justified  by  the  orders  be  received  in  abstaining  from  anchoring  in  the  first 
iotunee,  it  was  for  them  to  consider  whether  he  bad  not  been  guilty  of  negligence  and  want 
ef  good  seamanship  in  continuing  to  hold  on  by  bis  warp  under  the  altered  state  of  cirenm- 
■ttBees,— there  being  some  evidence  to  show  that  the  accident  might  have  been  averted  if  he 
bad  dropped  his  anchor  when  the  storm  eame  on : — Held,  no  misdirection. 

This  was  an  action  for  an  injury  to  a  vessel  belonging  to  the  plain- 
tiff through  a  collision  with  a  vessel  of  the  defendants. 

The  declaration  stated  that  the  defendants,  by  their  servants,  so 
negligently  and  unskilfully  navigated  and  managed  a  ship  of  the  defend- 
ants called  the  Courier,  then  being  navigated  and  managed  by  their 
servants,  that  the  said  ship  struck  and  came  into  collision  with  the 
plaintiff's  ship  the  Sultana,  by  which  the  said  last-mentioned  ship  was 
greatly  and  permanently  damaged,  and  the  plaintiff  was  put  to  and 
incurred  great  expense  in  repairing  her,  and  was  deprived  of  the  use 
of  her  a  long  time,  and  thereby  lost  great  profits  which  he  would  other- 
wise have  made  by  her.     Claim  10002. 

The  defendants  pleaded, — first,  not  guilty, — secondly,  that  the  said 
ship  was  not  at  the  time  of  the  collision  navigated  and  managed  by  the 
ttrvants  of  the  defendants,  in  manner  and  form  as  alleged.  Issue 
tbereon. 

The  cause  was  tried  before  Cockbum,  C.  J.,  at  the  sittings  in  Lon- 
don after  Michaelmas  Term,  1856.  It  appeared  that  the  plaintiff's 
teasel,  the  Sultana,  and  the  ^defendants'  vessel,  the  Courier,  r+A-ta 
were  both  chartered  by  government,  and  formed  part  of  a  fleet  ■- 
of  transports  employed  on  the  9th  of  September,  1855,  in  the  convey- 
ance of  troops  on  an  expedition  of  war  from  Varna  to  Eupatoria,  in  the 
Black  Sea ;  that  the  fleet  consisted  of  forty-two  sailing  and  twenty-one 
(team  vessels,  each  of  the  latter  having  two  of  the  former  in  tow  and 
subject  to  her  orders  and  control,  the  whole  being  under  the  superior 
orders  of  the  admiral;  that  the  fleet  started  in  seven  divisions,  each 
consisting  of  six  sailing  vessels  and  three  steamers ;  that  the  defendants' 
teasel,  the  Courier,  and  a  vessel  called  the  Orient,  under  the  guidance 
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of  a  Queen's  steamer  called  the  Fury,  commanded  by  Captain  Chan* 
hers,  formed  the  rearmost  vessels  of  the  light  or  northernmost  division, 
and  the  plaintiff's  vessel,  the  Sultana,  together  with  the  Sir  Robert 
Sale,  under  the  guidance  of  the  Hydaspes,  a  hired  steamer,  commanded 
by  her  ordinary  master,  formed  part  of  the  third  division ;  that  the 
instructions  issued  to  the  fleet  at  starting,  were,  that,  on  arrival  at  tie 
place  where  they  were  to  anchor,  the  position  of  each  division  was  ts 
be  at  four  cables'  length  from  that  next  to  it ;  that,  when  the  fleet 
arrived  within  about  twenty  miles  of  Eupatoria,  a  signal  was  made  from 
the  flag-ship  for  the  fleet  to  anchor,  whereupon  most  of  the  vessels,  the 
transports  as  well  as  the  tugs,  dropped  their  anchors ;  that  the  Courier 
and  the  Orient,  in  obedience  to  positive  directions  from  the  commander 
of  the  Fury,  did  not  anchor,  but  held  on  by  their  warps  or  hawsers; 
that  the  Hydaspes,  with  the  Sir  Robert  Sale  and  tho  Sultana  in  tow, 
anchored  somewhat  within  the  prescribed  distance  from  the  division 
next  to  it,  the  two  latter  vessels,  by  order  of  the  master  of  the  Hydafr- 
pes,  dropping  their  anchors  also ;  that,  at  the  time  the  fleet  so  anchored, 
there  was  a  light  wind  from  the  north  and  east,  but  that,  in  the  course 
of  the  night,  the  wind  freshened,  changing  to  north-west,  with  a  rather 
*4171  heavy  *sea;  and  that,  in  consequence,  the  Orient  and  Courier 
-*  swinging  by  their  hawsers,  the  latter  came  into  collision  with  the 
Sultana,  and  caused  her  very  considerable  damage. 

The  rest  of  the  facts,  and  the  arguments  urged  on  the  one  side  and 
en  the  other,  will  be  best  collected  from  the  summing  up  of  the  Lord 
Chief  Justice,  which  was  in  substance  as  follows  :— 

After  telling  the  jury  that  the  questions  for  their  consideration  were, 
whether  the  damage  complained  of  was  the  result  of  negligence  on  the 
part  of  those  in  charge  of  the  Courier,  and  whether  that  vessel  was  the 
defendants',  his  lordship  proceeded,— 

Before  we  enter  into  the  inquiry,  it  becomes  important  to  ascertain 
how  the  disaster  arose.  Two  theories  are  suggested  on  the  part  of  the 
plaintiff.  He  says  the  Fury  and  the  two  vessels  she  had  in  tow  (the 
Orient  and  the  Courier)  having  to  anchor  for  the  night,  the  tug  (the 
Fury)  alone  let  go  her  anchor,  the  others  holding  on  by  their  warps  or 
hawsers ;  the  consequence  of  which  wan,  that,  although  the  anchor  of 
the  tug  held  well  enough  whilst  the  weather  remained  tranquil,  yet  a 
breeze  springing  up,  the  strain  upon  the  cable  of  the  tog  became  toe 
great,  and  she  dragged  her  anchor,  and,  the  position  of  the  vessels 
becoming  changed,  the  two  vessels,  the  Orient  and  Courier,  swinging  ts 
the  Fury's  anchor,  the  latter  vessel  (the  Courier)  came  into  collision 
with  the  plaintiff's  vessel,  the  Sultana.  Setting  aside  all  question  of 
negligence,  there  is  a  difficulty  in  adopting  this  view  of  the  case ;  for, 
yen  have  the  positive  testimony  of  the  captain,  the  lieaienaat,  and  the 
master  of  the  Fury,  that  she  did  not  drag  her  anchor  at  alL  Further, 
to  plaintiff  says,  that,  whether  the  Fary  dragged  her  anchor  or  ns^ 
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when  daring  the  night  the  wind  freshened,  the  effect  was  that  the  two 
transports,  the  Orient  and  Courier,  being  attached  by  their  hawsers 
only  to  the  tug,  without  *having  anchors  to  steady  them,  oscil-  r^o 
lated  or  swung  backwards  and  forwards  like  a  pendulum,  in  obe-  *- 
dience  to  the  impulse  of  the  wind,  and  thus  the  Courier  came  in  con- 
tact with  the  Sultana,  and  occasioned  the  mischief.  Probably,  if  you 
think  you  can  with  safety  rely  upon  the  evidence  of  the  officers  of  the 
Fury,— inasmuch  as  the  accident  undoubtedly  did  happen  from  the 
Courier  coming  in  contact  with  the  Sultana, — you  may  be  disposed  to 
adopt  the  latter  of  these  theories. 

That  brings  us  to  the  question  whether  or  not  that  which  was  the 
immediate  cause  of  the  mischief  did  result  from  want  of  seamanship, 
or,  in  other  words,  from  negligence,  on  the  part  of  those  who  were 
navigating  the  Courier.     And  here  again  the  case  for  the  plaintiff 
divides  itself  into  two  separate  parts.     In  the  first  place,  it  is  said  that 
the  Courier  and  the  Orient  ought  to  have  anchored  when  the  Fury 
anchored,  the  signals  from  the  leading  ship, — first,  that  the  vessels 
should  prepare  to  anchor,  and  afterwards  that  they  should  anchor  in 
their  respective  stations  according  to  the  order  of  sailing, — being  sig- 
nals which  the  persons  navigating  the  Courier  were  bound  to  obey. 
And  I  think  it  may  be  taken  as  a  fact  conceded  on  all  hands,  that,  if 
the  Courier  and  the  Orient  had  anchored,  the  accident  would  not  have 
occurred.     It  does  not,  however,  follow,  that,  because  the  plaintiff  has 
so  sustained  damage,  he  has  sustained  it  wrongfully  at  the  hands  of  the 
defendants  so  as  to  make  them  responsible :  they  are  responsible  only 
if  that  damage  has  been  occasioned  by  their  want  of  seamanship  and 
of  reasonable  and  proper  care.     In  the  second  place,  the  plaintiff  says, 
that,  assuming  that  the  persons  having  charge  of  the  defendants'  vessel 
▼ere  justified  in  abstaining  from  dropping  her  anchor  when  the  Fury 
first  took  up  her  position,  yet,  when  in  the  course  of  the  night  the 
breeze  freshened,  that  which  may  have  been  justifiable  in  a  perfectly 
tranquil  state  of  the  weather  at  the  commencement  of  the  *eve-  r*41q 
ning  became  unjustifiable  and   unseamanlike   in  the  exigency  *■ 
which  arose. 

Now,  as  regards  the  first  point,  the  defendants'  answer  is,  that  they 
▼ere  acting  under  the  control  of  superior  orders,  and  therefore  are  not 
^sponsible  for  the  consequences.  What  are  the  fucts  ?  There  can  be 
no  doubt  that  the  signal  made  was  a  general  signal,  and  not  addressed 
■°My  to  the  steamers,  though  it  appears  to  have  been  variously  inter- 
preted throughout  the  fleet.  In  some  instances,  the  officer  in  command 
of  the  steamer  conceived  he  had  authority  to  prescribe  to  the  vessels  he 
wd  in  tow  whether  they  should  let  go  their  anchors  or  not.  In  others, 
the  commander  seems  to  have  considered  the  signal  as  a  general  one, 
ud  accordingly  ordered  the  transports  to  anchor.  The  cewntander  of 
we  Fury  adopted  the  former  construction  of  the  signal,  and  directed 
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the  persons  in  charge  of  the  Orient  and  the  Courier  to  hold  on  by  their 
•warps,  and  not  to  let  go  their  anchors,  but  to  have  a  small  kedge  ready 
to  let  go  astern  if  necessary  in  order  to  prevent  them  from  going  too 
much  ahead.  Captain  Chambers,  who  had  the  command  of  the  Fury, 
states  in  his  evidence,  that  he  considered  that  the  signal  to  anchor 
applied  to  all  the  vessels  of  the  fleet  who  were  acting  independently, 
that  is,  vessels  having  control  over  themselves,  which  he  considered 
vessels  in  tow  had  not ;  and  that,  as  a  matter  of  seamanship,  it  va* 
safer  for  the  vessels  to  hold  on  by  their  warps  than  to  anchor :  and  he 
adds,  that,  supposing  they  had  occasion  to  let  go  the  kedge,  they  would 
stand  in  a  calm  or  light  wind,  and  have  kept  the  tow  ropes  fast;  and, 
if  the  breeze  had  freshened,  they  should  have  kept  them  fast  as  long  as 
possible,  and  then  seamanship  would  have  dictated  the  rest.  He  far- 
ther says,  that,  in  his  judgment,  the  proper  thing  to  be  done  by  the 
persons  in  command  of  the  Orient  and  Courier,  was,  to  hold  on  to  the 
*4.2M  ^urv  as  l°n8  M  possible,  and  to  anc&or  *if  they  broke  adrift: 
J  and,  when  he  is  asked  whether,  if  it  came  on  to  blow,  it  would 
not  have  been  prudent  for  the  Orient  and  Courier  to  drop  their  Anchors, 
he  says, — "  If  it  had  come  on  to  blow  to  such  an  extent  as  to  hare 
rendered  it  prudent  for  the  Orient  and  Courier  to  anchor,  I  should  have 
considered  it  right  for  the  masters  of  those  vessels  to  come  to  an  anchor, 
of  course  letting  me  know  if  possible  before  doing  so."  Thus,  the 
three  officers  of  the  Fury,  the  captain,  the  lieutenant,  and  the  master, 
agree  that,  in  their  opinion,  the  exigencies  of  the  service  required,  that 
instead  of  letting  go  their  anchors,  the  Orient  and  Courier  should  ride 
by  their  warps  or  hawsers,  because  they  say,  that,  being  off  an  enemy's 
coast,  on  an  expedition  of  war,  dispatch  was  of  the  utmost  importance, 
and  that,  when  the  order  for  weighing  anchor  and  sailing  was  given  in 
the  morning,  considerable  loss  of  time  would  have  ensued  if  they  had 
to  wait  until  the  vessels  they  were  towing  had  detached  themselves, 
•weighed,  and  again  attached  themselves  to  the  steamers.  It  is  clear 
from  the  whole  of  the  evidence  that  it  never,  entered  into  the  contem- 
plation of  these  officers  that  the  Orient  and  Courier  should  drop  their 
anchors  whilst  attached  to  the  Fury ;  and  therefore  it  can  hardly  be 
said  that  there  was  negligence  on  the  part  of  the  commanders  of  the 
transports  in  omitting  to  do  that  whrh  it  never  entered  into  the  mind 
of  the  captain  of  the  Fury  to  provide  against.  The  first  question, 
therefore,  for  you,  is,  whether  the  master  of  the  Courier  had  orders 
from  the  commander  of  the  Fury  not  to  let  go  her  anchor,  but  to  hold 
on  by  her  hawser.  Whether  that  order  was  right  or  wrong  in  point 
of  judgment  and  seamanship  is  a  matter  which,  if  the  order  was  one 
that  the  master  of  the  Courier  was  bound  to  obey,  it  is  clear  it  was  not 
a  matter  for  him  to  form  any  judgment  about.  His  duty  was,  to  obey 
orders,  and  not  to  take  upon  himself  to  criticise  them,  and  to  act  upon 
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his  own  judgment  *as  to  their  propriety  and  expediency.    There  r*491 
would  be  an  end  to  all  subordination,  military  or  naval,  if  the  *■ 
officer  subordinate  in  command  were  to  take  upon  himself  to  decide 
upon  the  merits  of  the  order,  before  he  obeyed  it. 

If  you  are  satisfied  that  the  order  was  given,  then  comes  the  second 
question, — was  Captain  Chambers  in  a  position  to  give  such  order  ?  or, 
in  other  words,  was  it  an  authority  which  the  master  of  the  Courier  was 
bound  to  obey  ?     Captain  Saker,  who  was  called  as  a  witness  for  the 
plaintiff,  and  who  was  the  commander  of  the  Hydaspes,  the  steamer 
which  had  the  plaintiff's  vessel,  the  Sultana,  in  tow,  says, — "Tows  are 
always  under  the  orders  of  the  tug :  the  signal  is  made  to  the  remainder 
of  the  fleet :  they  (the  tows)  would  wait  the  orders  of  the  officer  com- 
manding the  tug."     And  he  adds,  that,  when  they  were  at  Varna, 
before  sailing,  the  captain  of  the  flag-ship  met  all  the  masters  of  the 
transports  on  board  the  Emperor,  and  told  them  that  the  vessels  being 
towed  were  to  obey  the  orders  of  the  commanders  of  the  respective 
tugs.    Thus  you  have  unimpeachable  testimony,  that,  not  only  is  it  the 
general  rule  that  tows  are  under  the  immediate  orders  of  the  com- 
manders of  the  tugs  to  which  they  are  attached,  but  that,  in  this  case, 
a  special  order  to  the  same  effect  was  issued  by  the  admiral.     If,  then, 
this  was  the  relative  position  in  which  the  master  of  the  transport  would 
stand  to  the  captain  of  the  tug,  and  the  latter  gave  positive  orders  to 
the  former  not  to  anchor,  but  to  hang  on  by  her  warp,  what  would  have 
been  the  responsibility  of  the  master  of  the  Courier,  he  being  for  the 
purpose  of  that  expedition  in  Her  Majesty's  service,  if  he  had  taken 
upon  himself  to  disobey  that  precise  and  positive  order  ?     In  what 
position  would  he  have  placed  himself  or  his  owners,  if  any  consequences 
injurious  to  a  third  person  or  detrimental  to  the  public  service  had 
resulted  from  his  act  ? 

*If,  upon  the  evidence,  you  are  of  opinion  that  Captain  r*4oo 
Chambers  had  authority  to  give  and  did  give  the  order  I  have  *- 
st&ted,  then  I  am  bound  to  tell  you,  that,  in  my  judgment,  the  defend* 
ants  are  not  in  point  of  law  responsible  for  anything  that  happened 
whilst  they  were  acting  in  obedience  to  the  orders  of  their  superior 
officers :  and  for  this  obvious  reason.  The  plaintiff  gives  up  his  vessel 
for  the  purpose  of  this  expedition  to  the  service  of  the  government, 
entering  into  a  contract  in  which  he  of  course  takes  care  to  stipulate 
for  an  amount  of  remuneration  which  will  be  a  complete  indemnity 
against  the  increased  risk  she  will  encounter  beyond  the  perils  she  would 
have  incurred  if  engaged  in  the  ordinary  n?  srchant  service.  The  vessel 
is  employed  on  a  warlike  expedition ;  ana  it  is  necessarily  incident  to 
mch  an  employment  that  everything  so  far  as  concerns  the  safety  of 
ship  and  crew  shall  be  made  subservient  to  the  purpose  for  which  the 
expedition  is  undertaken.  All  this  the  owner  knows  when  his  ship  is 
(bartered :  and  he  knows  that  she  forms  one  of  a  fleet  all  of  which  are 
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in  common  with  herself  at  the  absolute  dispDsal  of  the  person  in  supreme 
command,  and  bound  implicitly  to  obey  all  such  orders  as  they  may 
receive  in  furtherance  of  the  common  object.  If,  therefore,  the  defend- 
ants in  this  case,  in  doing  that  which  they  did,  and  from  which  damage 
is  said  to  have  resulted  to  the  plaintiff,  were  acting  in  obedience  to 
orders  given  to  them  by  an  authority  which  they  were  bound  to  obey,  I 
take  upon  myself*  to  tell  you, — subject  to  correction  hereafter  if 
wrong, — that  the  defendants  are  not  responsible. 

But  then  comes  the  after  part  of  the  question,— did  the  defendants' 
servants,  the  master  and  crew  of  their  vessel,  act  in  an  unseamanlike 
manner  in  not  letting  go  their  anchor  when  a  state  of  circumstances 
arose  different  from  that  which  existed  when  Captain  Chambers  gave 

*4*>21  *"s  orders  t0  ^em  t0  ^an8  on  ty  tkeir  hawsers  ?  *Now,  it  *as 
J  admitted  by  Captain  Chambers  and  the  other  officers  of  the  Fury, 
that  if,  by  letting  go  the  Courier's  anchor,  the  collision  with  the  Sultana 
might  have  been  avoided,  the  master  of  the  Courier  ought  if  possible  to 
have  done  so ;  for,  that,  although  he  was  bound  in  the  first  instance  to 
obey  the  order  which  he  and  the  master  of  the  Orient  had  received  to 
hold  on  by  their  hawsers,  yet  that  order  was  subject  to  a  certain  lati- 
tude of  construction,  and  might  properly  have  been  departed  from  on  a 
sudden  emergency,  such  as  a  storm  arising  during  the  night,  which 
might  render  it  necessary  to  drop  their  anchors.  Here  we  have  a  con- 
flict  of  evidence  upon  which  you  will  have  to  form  your  judgment 
Captain  Chambers  and  the  other  officers  of  the  Fury  have  told  yon, 
that,  in  their  judgment,  it  would  have  been  better  for  the  Sultana  and 
the  Sir  Robert  Sale  to  have  held  on  by  their  hawsers  to  the  Hydaspes, 
than  to  have  cast  anchor,  as  they  did.  On  the  other  hand,  it  is  clear 
that  the  masters  of  the  Sultana  and  the  Sir  Robert  Sale  were  as  much 
bound  to  obey  the  orders  of  the  commander  of  the  Hydaspes,  as  were 
the  masters  of  the  Courier  and  Orient  to  obey  those  of  the  commander 
of  the  Fury.  They  had  no  alternative  but  to  let  go  their  anchors  when 
ordered  so  to  do.  But  then  comes  the  question  whether,  in  the  first 
place,  the  mischief  would  have  been  prevented  by  the  Courier's  drop* 
ping  her  anchor,  and,  in  the  next  place,  whether,  assuming  it  would, 
the  Courier  was  in  a  situation  to  be  able  to  do  so.  The  officers  of  the 
Fury  state,  that,  in  their  opinion,  the  letting  go  the  anchor  would  not 
have  prevented  the  collision,  but  in  all  probability  would  have  aggravated 
it.  The  witnesses  for  the  plaintiff,  on  the  other  hand,  affirm  that  it 
would  have  prevented  it.  And  we  have  this  further  fact, — about  which 
there  seems  but  little  dispute, — that  the  Courier's  decks  were  crowded 
with  soldiers  whose  safety  would  have  been  grievously  jeopardised  by 
♦4241  **ett*n8  go   the   anchor  at   that  moment     You  must  choose 

J  between  the  conflicting  views  thus  presented. 
;  There  is  also  a  third  view,  which  may  not  be  altogether  unworthy  of 
your  attention,  vis.  whether  this  was  not  one  of  those  cases  which,  ia 
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the  helplessness  of  human  intelligence,  and  the  feebleness  of  human 
efforts  struggling  with  the  power  of  the  elements,  rather  assumes  the 
character  of  inevitable  accident,  which  no  one  could  avert,  and  for 
which  no  one  is  responsible. 

In  addition  to  what  they  urge  upon  this  part  of  the  case,  the 
defendants  further  submit,  that,  even  supposing  that  their  servants  were 
guilty  of  some  want  of  seamanship  and  skill,  the  plaintiff,  by  his  own 
negligence,  or  that  of  the  commander  of  the  Hydaspes  under  whose 
orders  his  vessel  was,  contributed  to  the  mischief,  by  placing  his  vessel 
at  a  smaller  distance  from  those  forming  the  next  division  than  was 
prescribed  by  the  admiral's  orders.(a)  Those  orders  directed  that  the 
several  divisions  of  the  fleet  which  formed  the  expedition  should  anchor 
four  cables'  lengths  apart;  whereas,  the  Hydaspes  with  the  Sultana  and 
Sir  Robert  Sale  in  tow,  were,  according  to  the  plaintiff's  witnesses, 
anchored  within  two  cables'  length,  though  some  of  the  defendants' 
witnesses,  and  amongst  them  the  officers  of  the  Fury,  estimated  the 
distance  at  three  and  a  half  cables.  Now,  it  may  very  well  be  that 
that  half  cable's  length  (assuming  the  'estimate  of  the  defendants'  r+*qr 
witnesses  to  be  the  more  correct  one)  would  have  made  all  the  *• 
difference.  On  the  other  hand,  it  is  perfectly  true  that  the  Sultana 
was  not  responsible  for  the  position  which  the  Hydaspes  took.  Being 
in  tow  of  the  Hydaspes,  when  that  vessel  took  up  her  position,  that  of 
the  Sultana  and  the  Sir  Robert  Sale  was  dependent  upon  hers.  But 
it  must  be  observed,  that,  when  the  Sultana  dropped  her  anchor,  she 
cast  off  her  hawser,  and  then,  being  liberated  from  the  Hydaspes,  there 
was  nothing  to  prevent  her  from  taking  up  the  position  assigned  to  her 
by  the  regulations  which  had  been  issued. 

It  is  further  urged,  on  the  part  of  the  defendants,  that  the  master 
of  the  Sultana  did  nothing  to  remove  his  vessel  from  the  danger  of  a 
collision  when  that  collision  became  imminent,  and  that  possibly  he 
might  by  letting  out  additional  cable  have  swung  clear  of  the  Courier. 
Are  you  of  opinion,  upon  the  evidence  before  you,  that  it  was  incumbent 
on  the  master  of  the  Sultana  to  take  all  such  means  as  lie  had  at  his 
command  to  avert  the  impending  peril  ?  Was  it,  under  the  circum- 
stances, his  duty  to  let  out  additional  cable?  That  Captain  Chambers 
thought  so,  is  clear ;  for  he  tells  you,  that,  the  moment  he  saw  what 
was  likely  to  take  place,  he  sent  an  officer  on  board  to  direct  the  master 
to  do  so :  and  the  roaster  of  the  Courier  had  previously  made  the  same 
request.     The  answer  of  the  master  of  the  Sultana  was,  «  We  have 

(«)  At  common  law,  a  party  is  not  entitled  to  recorer  any  damages  for  a  collision,  unless  be 
aiiDieir  baa  been  wholly  blameless.  In  the  Admiralty  Court,  to  entitle  the  plnintiff  to  recover 
the  entire  amount  of  damage  be  has  sustained,  he  must  in  like  manner  prove  himself  to  have 
seen  wholly  blameless :  but,  if  each  vessel  has  by  the  negligence  of  the  respective  crews  contri- 
•eted  to  the  injury,  the  practice  is  to  add  together  the  amount  of  damage  done  to  each  vessel, 
e&4  adjudge  eaeb  owner  to  pay  half  the  aggregate  amount.  See  Dr.  Pratt's  Essay  on  the  Use 
ef  Ships' Lights,  p.  4,  n. 
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none  on  deck."  Now,  was  it  the  duty  of  the  master  of  the  Sultana,— 
stationed  in  the  midst  of  a  fleet,  in  a  sea  peculiarly  liable  to  sudden  and 
violent  storms,  aware  as  he  was  (or  ought  to  have  been)  that  he  was 
nearer  to  the  adjoining  division  than  the  distance  prescribed  by  the 
admiral's  orders,  aware  (as  he  probably  was)  that  the  Orient  and  the 
Courier  were  not  anchored,  but  nterely  attached  to  the  Fury  by  their 
hawsers, — was  it  or  was  it  not  a  matter  of  prudence,  which,  as  an 
»df>fii  *ordinarily  skilled  seaman,  he  ought  to  have  adopted,  to  have  had 
■■  on  deck  a  sufficient  quantity  of  cable  to  meet  such  an  emergency? 
That  is  a  matter  for  your  consideration. 

The  question  is,  whether  you  think  the  defendants,  by  their  servants, 
were  guilty  of  negligence :  and  then  comes  the  other  question, — did  the 
plaintiff  contribute  to  the  damage  by  his  own  negligence  in  improperly 
taking  up  his  station  within  the  prescribed  distance,  and  in  omitting  to 
have  recourse  to  those  means  which  he  had  or  ought  to  have  had  at  his 
command  in  order  to  assist  in  averting  the  impending  danger. 

The  whole  case  substantially  comes  to  this : — The  plaintiff  complains 
that  the  defendants  were  guilty  of  negligence  in  not  anchoring  when 
the  Courier  was  first  brought  into  her  position;  and  of  further 
negligence  in  not  letting  go  her  anchor  when  in  the  course  of  the  night 
a  sudden  emergency  arose.  As  to  the  first,  the  defendants  answer  that 
they  were  not  free  agents,  so  as  to  be  able  to  obey  the  dictates  of  their 
own  judgment  and  experience,  but  were  acting  under  orders  which 
they  were  bound  to  obey,— orders  emanating  from  an  authority  to 
which  the  plaintiff  as  well  as  themselves  owed  a  common  obedience; 
and  therefore  that  they  are  not  liable  for  the  consequences  resulting 
from  their  obedience  to  those  orders.  If  you  are  of  opinion  that  that 
is  so,  then,  as  I  have  already  told  you,  I  am  of  opinion  that,  in  point 
of  law,  the  defendants  are  not  responsible.  As  regards  the  second 
point,  viz.  whether  the  defendants  were  not  guilty  of  negligence  in  not 
letting  go  their  anchor  when  the  shift  of  wind  occurred  during  the  night, 
—having  before  you  the  theories  of  the  witnesses  (and  of  the  counsel) 
on  the  one  side  and  on  the  other,  and  looking  at  all  the  surrounding 
circumstances,  you  will  say  whether  or  not  there  was  negligence  on  the 
part  of  the  defendants  resulting  in  the  damage  of  which  the  plaintiff 
complains.  If  you  think  there  was  negligence  on  the  defendants, 
•4.271  *Part  sufficient  to  make  them  responsible  for  the  damage  sustained 
■*  by  the  plaintiff,  then  you  will  consider  whether  or  not  the 
plaintiff  by  any  negligence  or  misconduct  on  his  part  contributed  to  the 
accident,  by  omitting  to  do  his  best  under  the  circumstances  to  prevent 
the  mischief. 

His  lordship  concluded  by  observing  upon  the  evidence  of  ownership, 
which  had  been  made  a  point  in  the  case. 

The  jury  returned  a  verdict  for  the  plaintiff  ;(a)  whereupon  the  Lord 

(a)  It  wu  agreed  that  the  damages  ■hould  be  referred  to  Mr.  Riehard*,  the  average  Hater.   , 
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Chief  Justice  asked  them  "  whether  they  were  of  opinion  that  there 
•was  negligence  in  one  or  both  parts ;"  to  which  the  foreman  answered, 
**  In  one."  His  lordship  again  asked,  "  In  the  latter  part  ?"  Foreman : 
«Yes,  on  the  defendants*  part."  Lord  Chief  Justice :  «  And  you  are 
cf  opinion  that  the  ownership  of  the  ship  is  sufficiently  established?" 
foreman :  «  We  are." 

Edwin  James,  Q.  C.  (for  the  defendants)  then  asked  his  Lordship  to 
put  it  to  the  jury,  whether  the  defendants  acted  in  obedience  to  orders. 

Cockbtjrn,  C.  J. — I  understand  them  to  have  found  that  in  your 
favour ;  because  they  find  that  the  negligence  had  reference  to  the 
second  part.(a) 

Edwin  James,  Q.  C,  in  Hilary  Term  last  obtained  a  rule  nisi  for  a 
new  trial,  on  the  grounds, — first,  that  the  verdict  was  against  the 
evidence, — secondly,  that  the  defendants  were  acting  in  obedience  to 
orders  of  Her  Majesty's  officers  in  command,  and  that  the  question 
was  one  which  could  not  be  properly  entertained  in  a  court  of  common 
law. 

*Byles,  Serjt.,  and  Needham,  on  a  former  day  in  this  term,  r*joQ 
showed  cause. — No  reasonable  ground  of  objection  exists  against  *• 
the  summing-up.  The  only  question,  therefore,  is,  whether  the  persons 
in  command  of  the  defendants'  vessel,  their  own  servants,  were  guilty 
of  negligence  in  allowing  the  Courier  to  hang  only  by  her  hawser, 
instead  of  anchoring,  in  a  place  notoriously  subject  to  such  frequent 
and  sudden  and  violent  storms  as  the  Black  Sea.  Braddick  t>.  Fletcher, 
2  N.  R.  182,  is  a  distinct  authority  to  show  that  the  owners  under  the 
circumstances  are  liable.  There,  the  ship  was  chartered  to  the 
commissioners  of  the  navy  as  an  armed  vessel,  and  an  injury  was  done 
to  another  vessel  through  the  misconduct  of  the  master  and  crew,  while 
a  commander  of  the  navy  and  a  King's  pilot  were  on  board :  and  Sir  J. 
Mansfield  said :  "  The  only  ground  on  which  it  can  be  contended  that 
the  defendants  are  not  liable,  is,  that,  although  a  master  and  crew  in 
the  pay  of  the  owners  were  in  the  possession  of  the  ship,  yet  there  was 
a  superior  officer  on  board,  whose  orders  the  master  was  bound  to  obey. 
This  brings  the  case  to  this  point,  whether  the  owners,  by  taking  a  man 
on  board  belonging  to  those  to  whom  they  have  let  their  ship,  can 
thereby  exonerate  themselves  from  their  responsibility.  It  appears  to 
me  that  they  cannot.  The  officer  is  taken  on  board  by  an  agreement 
which  the  owners  make.  It  is  doubtful  whether  by  obeying  the  orders 
of  the  officer,(&)  it  was  meant  that  the  officer  should  see  to  the 
navigation  and  direct  the  motion  of  the  Bhip,  or  only  direct  to  what 
place  the  ship  should  be  carried  for  the  purpose  of  being  employed 

(«)  This  not  very  intelligible  "  conversation"  if  from  the  abort-hand  notes. 

(&)  It  wai  a  stipulation  in  the  charter-party,  that "  the  master  should  strictly  observe  and 
execnto  all  such  orders  and  instructions  as  he  should  from  time  to  time  receive  from  the  officer 
%ho  ihonld  be  appointed  to  command  the  vessel" 


428  HODGKINSON  v.  FERNIE.    E.  T.  1857. 

♦49Q1  against  the  enemy*  The  true  justice  *of  the  case,  is,  that,  if  aa 
-*  injury  happens  through  the  misconduct  of  the  master  and  crew, 
the  owners  should  be  liable ;  but  if  by  the  misconduct  of  the  officer, 
that  the  officer  should  be  liable.  But,  how  is  a  third  person  to  ascertain 
the  fact  ?  There  is  a  provision  in  the  charter-party,  that,  if  the  injury 
does  not  happen  by  the  fault  of  the  master  or  crew,  that  the  Crown 
shall  make  satisfaction  ;(a)  and  this  is  very  reasonable  between  the 
Crown  and  the  owners.  Referring  the  adjustment  of  the  damage  to 
the  true  cause,  they  can  inquire  into  the  matter  between  themselves; 
but  it  is  impossible  for  any  third  person,  who  receives  damage,  to 
inquire  whether  it  arose  from  the  act  of  the  master  and  crew  or  of  the 
officer.  On  the  whole,  it  appears  to  the  court  that  this  ship,  notwith- 
standing it  had  an  officer  on  board,  is,  with  regard  to  third  persons,  to 
be  considered  as  the  ship  of  the  owners ;  and  that  they  are,  therefore, 
answerable  for  damage  done  by  their  ship."  [Willes,  J. — As  to 
British  subjects,  the  circumstance  of  the  ship  being  under  the  command 
of  a  British  officer  can  make  no  difference  in  the  defendants'  position: 
they  have  voluntarily  placed  their  ship  in  that  predicament.  Cress- 
well,  J. — The  alleged  misdirection  consists  in  my  Lord's  omitting  to 
tell  the  jury  that  the  matter  could  not  be  entertained  in  a  court  of  law. 
Cockburn,  C.  J. — The  defendants  insist  that,  the  ship  being  in  the 
Queen's  service,  the  master  and  crew  were  not  the  master  and  crew  of 
the  owners,  but  of  the  Queen.]  That  is  expressly  opposed  to  the 
decision  of  this  court  in  Fletcher  v.  Braddick. 

Edward  James,  Q.  C,  and  Quain,  in  support  of  the  rule. — Both  the 
plaintiff's  vessel  and  that  of  the  defendants,  being  in  the  service  of  the 
♦4301  ^rown  on  an  expedition  *of  war,  were  subject  to  the  orders  of 
J  the  commander  of  the  expedition,  and  liable  to  all  the  penalties 
of  military  or  martial  law  for  any  disregard  or  disobedience  of  such 
orders :  see  Prendergast  on  Military  Law :  see  also  the  Duke  of  Wel- 
lington's Dispatches,  Vol.  6,  p.  46,  and  the  speech  of  Sir  James 
Mackintosh  in  the  House  of  Commons,  in  June,  1824,  upon  a  motion 
respecting  the  trial  of  Missionary  Smith, — Hansard's  Debates,  Vol.  11, 
pp.  146,  147 :  and  no  remedy  by  civil  action  can  be  maintained  by  the 
owners  of  the  one  against  the  owners  of  the  other  for  any  injury  sus- 
tained in  consequence  of  obedience  to  lawful  commands.  In  Barwis  v, 
Keppel,  2  Wils.  314, — which  was  an  action  by  a  sergeant  against  his 
commanding  officer  for  wrongfully,  unlawfully,  and  maliciously,  and 
without  reasonable  cause,  under  the  false  pretence  of  misbehaviour  on 
his  part,  reducing  him  to  the  ranks,  whilst  serving  abroad, — the  court 
say :  "  Flagrante  bello,  the  common  law  has  never  interfered  with  the 
army:  Inter  arma,  silent  leges."  [Cockburn,  C.  J. — Suppose  the 
commander  of  the  expedition  had  ordered  two  or  three  of  these  trans- 
fa)  Thit  bad  reference,  not  to  damage  done  to  any  other  vessel,  bat  to  damage  doae  If  me 
ijr  to  the  Teuel  chartered. 
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ports  to  attack  an  armed  vessel  of  the  enemy,  would  their  refusal  to  do 
so  subject  them  to  punishment  by  military  law  ?]     Probably  it  would* 
This  general  subjection  to  the  officer  in  command  is  further  exemplified 
by  the  case  of  Boyce  v.  Bayliffe,  1  Campb.  58,  which  was  an  action  by 
a  passenger  on  board  a  vessel  on  a  voyage  to  Bombay,  against  the  cap- 
tain, for  assault  and  false  imprisonment,  where  Lord  Ellenborough  said: 
"  A  captain  of  a  ship  had  authority  to  do  what  was  necessary  for  the 
safety  of  those  on  board.     On  the  approach  of  an  enemy,  he  had  a 
right  to  assign  them  all  a  station,  which  it  was  their  duty  to  accept. 
As  the  plaintiff  had  refused  to  obey  the  orders  given  him,  perhaps  his 
confinement  might  be  necessary  to  the  discipline  of  the  crew  and  the 
security  of  the  vessel,  and,  if  so,  would  be  justifiable  in  law."     So, 
here,  the  success  of  *the  expedition  might  depend  upon  the  strict  r^jai 
obedience  by  the  masters  of  the  several  transports  to  the  orders  L 
of  its  commander.     [Willes,  J. — Lord  Ellenborough,  in  the  case  last 
cited,  is  speaking  of  the  general  authority  of  the  captain,  which  exists 
as  well  on  board  a  merchant  vessel  as  in  a  ship  of  war.]     The  observa- 
tions of  Lords  Mansfield  and  Loughborough,  in  Johnstone  v.  Sutton,  1 
T.  £.  493,  510,  646,  are  also  very  much  to  the  purpose  here.     That 
was  an  action  against  the  commander  of  a  fleet  for  maliciously  and  with- 
out reasonable  or  probable  cause  causing  a  captain  to  be  tried  by  a  court- 
martial,  for  alleged  disobedience  of  orders,  whereby  the  enemy  escaped* 
"The  flight,"  they  say,  "the  signals,  the  attempt  to  pursue,  the  enemy 
sailing  off,  are  all  admitted  by  the  declaration.     That  the  orders  were 
in  fact  not  obeyed,  seems  to  be  admitted,  too :  for,  the  plaintiff  only 
avers  <  that  he  did  not  wilfully  and  willingly  disobey :'  but  the  sentence 
of  the  court-martial  shows  clearly  that  the  orders  were  disobeyed,  and 
that  the  plaintiff  justified  himself  by  physical  impossibility  to  obey* 
Nothing  less  could  be  a  justification.     A  subordinate  officer  must  not 
judge  of  the  danger,  propriety ',  expediency,  or  consequence  of  the  order 
he  receives:   he  must  obey :   nothing  can  excuse  him  but  a  physical 
impossibility.     A  forlorn  hope  is  devoted, — many  gallant  officers  have 
been  devoted.    Fleets  have  been  saved,  and  victories  obtained,  by  order- 
ing particular  ships  upon  desperate  services,  with  almost  a  certainty  of 
death  or  capture.     The  question,  then,  tried  by  the  court-martial,/  was, 
whether  the  plaintiff  was  justified  in  not  obeying,  by  physical  impossi- 
bility."   After  observing  upon  the  facts,  the  learned  judges  conclude,-*- 
« Under  all  these  circumstances,  it  being  clear  that  the  orders  were 
given,  heard,  and  understood;  that  in  fact  they  were  not  obeyed;  that, 
by  not  being  obeyed,  the  enemy  were  enabled  the  better  to  sail  off;  that 
the  defence  was,  an  impossibility  to  obey, — a  *most  complicated  r**cK> 
point; — under  all  these  circumstances,  we  have  no  difficulty  to  L 
give  our  opinion,  that,  in  law,  the  commodore  had  a  probable  cause  to 
bring  the  plaintiff  to  a  fair  and  impartial  trial."     [Cockburn,  C.  J.-~ 
There,  the  orders  were  given  whilst  the  fleet  was  actually  in  action.] 
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No  doubt.  In  Forbes  v.  Cochrane,  2  B.  &  0.  448,  where  certain  pet 
sons  who  had  been  slaves  in  a  foreign  country  where  slavery  was  tofo» 
ated  by  law,  escaped  thence,  and  got  on  board  a  British  ship  of  war « 
the  high  seas, — it  was  held  that  a  British  subject  resident  in  thtf 
country,  who  claimed  the  slaves  as  his  property,  could  not  maintain  a 
action  against  the  commander  of  the  ship,  for  harbouring  the  slam 
after  notice.  At  the  end  of  his  judgment,  Holroyd,  J.,  there  says:  *(I 
•  have  given  my  opinion  upon  this  question,  supposing  that  there  wool 
be  a  right  of  action  against  these  defendants,  if  a  wrong  had  actually 
been  done  by  them :  but  I  am  by  no  means  clear,  that,  even  under  sock 
circumstances,  any  action  would  have  been  maintainable  against  then, 
hy  reason  of  their  particular  situation  as  officers  acting  in  disckarp 
of  a  public  duty,  in  a  place  flagrante  bello."  The  case  of  The  Mister 
of  the  Trinity  House  v.  Clark,  4  M.  &  Selw.  288,  is  also  an  authority 
to  show  that  a  vessel  employed  by  government  under  circumstances  lib 
those  under  which  the  vessels  in  question  were  employed,  are  completely 
-out  of  the  possession  and  control  of  the  owners,  and  in  all  respects  sub- 
ject to  the  orders  of  the  commander  of  the  expedition.  [Cresswell 
J. — I  have  reason  to  believe  that  that  decision  was  not  acted  upon.  I 
was  for  many  years  counsel  for  the  Trinity  House,  and  I  think  the 
-masters  of  transports  always  paid  light-dues  afterwards.]  The  esse  of 
•Fletcher  v.  Braddick  is  thus  observed  upon  in  Abbott  on  Shipping,  8th 
edit.  p.  56, — "  This  decision  is  not  perfectly  satisfactory.  It  was  sti- 
pulated by  the  charter-party  that  the  master  and  crew  should  obey  the 
^joo-i  orders  of  the  *naval  commander  who  was  appointed  by  the  Crow*, 
-'and  who  certainly  was  not  the  servant  of  the  owners.  Chief 
Justice  Mansfield  said  <  it  was  doubtful  whether,  by  obeying  the  orders 
of  the  officer,  it  was  meant  that  the  officer  should  see  to  the  navigatfa 
and  direct  the  motion  of  the  ship,  or  only  direct  to  what  place  the  ship 
should  be  carried  for  the  purpose  of  being  employed  against  the  enemy.' 
The  case  was  hardly  ripe  for  judgment  until  that  doubt  had  hea 
removed."  The  jury  were  clearly  not  warranted  by  the  evidence  before 
them  in  finding  the  defendants  guilty  of  negligence ;  and  the  learned 
judge  ought  to  have  told  them,  that,  the  vessels  being  in  the  service  of 
the  Queen,  and  no  longer  subject  to  the  control  of  their  owners,  the 
latter  were  not  responsible  for  any  damage  resulting  from  obedience  to 
orders  which  they  were  bound  to  obey,  and  the  propriety  of  which  couH 
not  be  questioned  in  a  court  of  law. 

.  Cresswell,  J. — I  am  of  opinion  that  this  rule  should  be  dischargei 
-It  was  moved  on  two  grounds, — first,  that  the  verdict  was  against  evi- 
dence,— secondly,  misdirection.  As  to  one  part  of  my  Lord's  direction 
viz.  that,  if  that  which  was  done  by  the  persons  who  had  the  manage- 
ment of  the  defendants*  vessel  was  done  in  obedience  to  a  positive  order 
-of  a  superior  whoso  orders  they  were  bound  to  obey,  the  defendants 
would  not  be  responsible  for  the  consequences, — no  objection  has  been 
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made,  at  least  by  the  party  moving.  It  is  unnecessary,  therefore,  to 
discuss  that,  although  I  may  observe  in  passing  that  I  think  it  was  per- 
fectly right.  As  to  the  main  question  which  my  Lord  left  to  the  jury, 
viz.  whether  the  defendants  were  guilty  of  negligence  in  omitting  to 
drop  their  anchor  upon  the  occurrence  of  the  change  of  circumstances 
spoken  of  by  the  plaintiff's  witnesses,  it  seems  to  me  that  that  also  was 
perfectly  right.  If  there  had  been  evidence  of  a  direct  and  positive 
order  from  the  *captain  of  the  Fury  to  the  masters  of  the  r+AQA 
Orient  and  Courier  to  continue  to  hold  on  by  their  hawsers  under  *- 
all  circumstances,  then  I  think  the  Lord  Chief  Justice  would  not  havo 
been  justified  in  leaving  that  to  the  jury  as  he  did.  But,  when  we  come 
to  look  at  the  evidence  of  Captain  Chambers,  it  appears  that  that  was 
not  the  nature  of  the  order  which  he  gave.  He  says,  that,  although 
the  signal  from  the  flag-ship  might  be  and  generally  was  considered  as 
a  signal  for  the  whole  fleet  to  anchor,  he  considered  it  right  to  give  the 
orders  he  did  to  the  Orient  and  the  Courier  to  hold  on  by  their  hawsers* 
But,  when  he  says  afterwards  that  it  would  have  been  proper  for  those 
vessels  to  anchor  when  from  a  change  in  the  weather  in  the  course  of 
the  night  a  different  state  of  circumstances  arose,  I  construe  that  to 
mean,  that  his  order  was  intended  to  apply  only  to  the  then  existing 
state  of  circumstances,  and  not  as  a  positive  order  which  was  not  to  be 
departed  from  under  any  circumstances.  That  being  so,  I  think  my 
Lord  was  quite  right  in  leaving  it  to  the  jury  as  he  did,  to  say  whether 
or  not  the  master  and  crew  of  the  defendants'  vessel  acted  in  ah  unsea- 
manlike  manner  in  not  letting  go  her  anchor  when  a  state  of  circum- 
stances arose  different  from  that  which  existed  when  Captain  Chambers 
gave  his  original  order  to  them  to  hang  on  by  their  hawser.  As  to  the 
other  branch  of  the  rule,  although  possibly  I  might  have  been  as  well, 
or  perhaps  better,  satisfied  if  the  verdict  had  been  the  other  way,  still, 
as  I  do  not  find  that  the  Lord  Chief  Justice  expresses  any  dissatisfac- 
tion with  it,  I  do  not  think  we  ought  to  interfere. 

Crowder,  J. — It  does  not  appear  to  me  that  there  has  been  any  mis- 
direction in  this  case.  It  is  admitted  that  the  Lord  Chief  Justice  told 
the  jury  that  the  defendants  would  not  be  responsible  if  the  damage 
resulted  from  their  acting  in  obedience  to  a  positive  order  of  the  officer 
*under  whose  command  they  were :  and  I  am  of  opinion  that  r#4gr 
that  ruling  was  perfectly  correct.  But  if,  after  that  order  was  •■ 
given,  a  state  of  circumstances  arose  which  was  not  and  could  not  be 
contemplated  at  the  time  of  giving  the  order,  and  which  rendered  it 
necessary  to  do  that  which  they  had  been  ordered  not  to  do,  I  think  the 
defendants  would  be  clearly  guilty  of  negligence  and  want  of  seaman- 
ship in  blindly  adhering  to  the  original  order.  It  was  insisted,  on  the 
part  of  the  defendants,  that  it  was  their  duty  to  obey  the  order  of  Cap- 
tain Chambers  at  all  hazards,  and  that  they  had  no  discretion,  and  con- 
sequently are  not  responsible  for  the  consequences.    But  Captain  Cham- 
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bers  himself  puts  a  different  construction  upon  the  order.  He  sajii 
was  given  only  with  reference  to  the  state  of  circumstances  existing  4 
the  time,  .and  was  never  intended  to  apply  when  such  an  emerge** 
arose  as  that  which  did  afterwards  arise.  I  think  it  is  impossible  to  Jf 
that  the  matter  was  not  properly  presented  to  the  jury.  As  to  the  e^ 
dence,  I  agree  entirely  with  my  Brother  Gresswell. 

Willes,  J. — I  also  think  there  was  no  misdirection,  and  no  gr 
for  quarrelling  with  the  conclusion  to  which  the  jury  came.  It 
unnecessary  to  express  any  opinion  as  to  whether  or  not  the  Lord  Chi 
Justice  was  right  in  laying  it  down  as  matter  of  law  that  the  defends 
would  not  be  responsible  for  the  damage  sustained  by  the  plaintiff 
vessel  if  it  resulted  from  their  having  acted  in  obedience  to  the  la 
orders  of  a  superior  officer.  In  my  opinion,  however,  that  would  affi 
a  justification,  not  on  the  ground  of  martial  law,  but  upon  the  gro 
that  obedience  on  the  part  of  those  in  charge  of  a  vessel  forming 
of  a  fleet  of  transports  on  a  service  of  this  sort,  to  those  placed  in  co# 
mand  over  them,  is  essential,  not  only  to  the  success  of  the  undertaking, 
but  also  to  the  safety  of  all  engaged  in  it.  As  to  whether  tin 
*4^fil  *or^er  g*ven  ">y  Captain  Chambers  when  the  Fury  first  took  up 
-*  her  position,  was  to  be  considered  one  from  which  the  persons  <ft 
board  the  Orient  and  the  Courier  were  not  at  liberty  under  any  circum- 
stances to  deviate,  I  entirely  agree  in  what  has  fallen  from  mj  tw 
learned  Brothers.  Upon  the  evidence  of  Captain  Chambers,  it  vis 
clearly  right  and  proper  to  leave  it  to  the  jury  to  say  whether  or  not  a 
discretion  was  left  in  the  master  of  the  Courier  to  drop  her  anchor  when 
a  state  of  circumstances  arose  which  rendered  it  dangerous  to  herself  or 
to  any  of  the  neighbouring  vessels  to  continue  to  hang  on  as  at  first 
directed. 

Cocrburn,  C.  J. — I  still  entertain  the  opinion  I  expressed  at  th 
trial.  Where  two  vessels  are  charteied  by  the  government  for  an  expe- 
dition such  as  that  in  question,  one  of  the  terms  of  the  contract  the? 
enter  into,  is,  that  they  shall  pay  implicit  obedience  to  the  persons  who 
Command  it :  therefore,  if  one  of  them  sustains  damage  from  the  other 
whilst  acting  in  obedience  to  the  orders  of  a  superior  officer,  the  owner 
of  the  vessel  doing  the  damage  cannot  be  held  responsible  in  a  court  of 
law  to  the  owner  of  the  vessel  to  which  the  damage  is  done.  Conse- 
quently, if  it  had  appeared  here  that  the  damage  complained  of  had 
resulted  from  the  master  of  the  defendants'  vessel  acting  in  obedience 
to  a  direct  and  positive  order  of  the  captain  of  the  Fury,  I  should  have 
held  that  the  defendants  were  not  liable.  But,  when  Captain  Cham- 
bers, who  gave  the  order,  stated  that  he  considered  it  not  only  left  it 
open  to  the  master  of  the  Courier,  but  made  it  incumbent  on  him,  upon 
the  emergency  which  arose,  to  adopt  the  course  which  seamanship  die* 
.tated,  it  was  not  any  part  of  my  duty  to  put  my  construction  upon  the 
propriety  of  Captain  Chambers's  interpretation  of  his  own  order.  J 
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eoold  do  no  other  than  leave  it  to  the  jury  to  say  whether  under  the 
circumstances  the  ♦defendants'  servants  had  exercised  that  skill  1-^07 
and  discretion  which  it  was  incumbent  on  them  to  exercise.  L 
There  was  considerable  conflict  of  evidence  upon  the  subject:  and, 
although  I  should  perhaps  have  been  better  pleased  if  a  verdict  had* 
been  found  for  the  defendants  upon  that  issue,  still,  the  whole  matter 
having  been  left  to  a  very  intelligent  jury,  who  evidently  bestowed 
great  attention  to  the  whole  case,  I  cannot  take  upon  myself  to  say  that' 
I  am  so  far  dissatisfied  with  the  conclusion  they  have  arrived  at  as  to 
Wish  to  have  the  case  submitted  to  another  jury.  I  think  we  ought  not 
upon  light  grounds  to  interfere  with  the  province  of  the  jury,  whom  th& 
law  has  made  the  constitutional  judges  in  matters  of  fact. 

Rule  discharged. 

James,  for  the  defendants,  prayed  leave  to  appeal,  pursuant  to  the 
35th  section  of  the  Common  Law  Procedure  Act,  1854,(a)  against  the 
decision  of  the  court  as  to  the  direction. 

Cockburn,  G.  J. — None  of  us  entertain  any  doubt  as  to  the  propriety 
of  the  decision,  and  therefore  I  do  not  think  it  a  proper  case  for  appeal. 
The  whole  turned  "substantially  upon  the  evidence  of  Captain  r*Ano 
Chambers :  it  is  not  a  question  of  law.  L 

Cresswell,  J. — There  is  no  general  principle  of  law  involved  in  this 
case,  so  as  to  induce  us,  in  our  discretion,  to  think  it  desirable  that  an 
appeal  should  be  allowed. 

The  rest  of  the  court  concurring,  Jame*  took  nothing. 

(a)  That  section  enacts,  that,  "  in  all  motions  for  a  new  trial  upon  the  ground  that  the  judge 
has  not  ruled  according  to  law,  if  the  rale  to  show  cause  he  refused,  or,  if  granted,  be  then  dis- 
charged or  made  absolute,  the  party  deeided  against  may  appeal,  provided  any  on*  of  the  judge* 
disment  from  the  rule  being  refused,  or,  when  granted,  being  discharged,  or  made  absolute,  as  the 
ease  may  be,  or  provided  the  court  in  its  discretion  think  fit  that  an  appeal  should  be  allowed : 
provided,  that,  where  the  application  for  a  new  trial  is  upon  a  matter  of  discretion  only,  as,  on 
the  ground  that  the  verdlot  was  against  the  weight  of  evidence,  or  otherwise,  no  such  appeal 
shall  be  allowed." 
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Iji  an  action  for  an  assault,  it  is  competent  to  the  defendant  to  give  evidence  of  an  assault  by  the 

plaintiff,  without  a  plea  of  son  assault  demesne. 

This  was  an  action  for  an  assault.     Plea,  not  guilty. 

The  cause  was  tried  before  Growder,  J.,  at  the  first  sitting  at  West* 
minster  in  this  term,  when  a  verdict  was  found  for  the  plaintiff,  damages 
one  farthing. 

Brown ,  for  the  plaintiff,  mo  red  for  a  new  trial  on  the  ground  of  sur- 
prise. The  alleged  surprise  consisted  in  this,  that  the  learned  judge, 
being  asked  by  the  defendants'  counsel  to  amend  the  record  by  adding 
a  plea  of  son  assault  demesne,  declined  to  allow  the  amendment,  saying 
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that  lie  must  bear  the  evidence  first ;  and  that  he  received  the  evidence, 
although  he  ultimately  refused  to  permit  the  plea  to  be  addei 
[Willes,  J. — Was  the  reception  of  the  evidence  objected  to  on  tin 
part  of  the  plaintiff?]  It  was  not.  [Cockburn,  C.  J. — Could  j« 
have  shut  out  the  evidence  if  nothing  had  been  said  about  adding  th 
*48<n  P*ea  ^    Probably  not.     [Cockburn,  C.  J. — *It  is  quite  cleu 

J  that  the  evidence  was  properly  received :  it  was  all  part  of 
transaction.] 

Pes  Curiam. — There  is  no  ground  for  this  application.  What  w 
said  about  the  amendment,  did  not  make  the  evidence  inadmissible 
which  was  clearly  admissible  without  the  amendment. 

Rule  refused. 
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The  Judges  who  usually  sat  in  Banc  in  this  Term,  were,- 
Cockburn,  C.  J.,  Williams,  J., 

CeESSWELL,  J.,  WlLLES,  J. 


COCKERELL  v.  AUCOMPTE.    May  81. 

By  the  rales  of  a  coal-club  (duly  certified),  provision  was  made  for  the  appointment  of  a  chair- 
man, secretary,  and  treasurer,  the  latter  of  whom  was  to  receive  all  moneys  taken  by  the 
lecretary,  and  to  pay  the  eoal-merohant  as  soon  after  every  delivery  of  coals  u  he  should 
rteeire  an  order  signed  by  the  secretary  and  chairman.  It  was  then  provided  that  certain 
weekly  payment*  should  be  made  by  the  members  to  the  secretary,  who  were  to  be  entitled  al 
tst  end  of  twelve  weeks  to  receive  half  a  ton  of  coals  for  caoh  share  held  by  them.  It  was 
farther  provided  that  the  secretary  should,  on  the  requisition  of  the  members  present  at  a 
Beeting,  apply  for  tenders  to  such  coal-merchants  as  they  should  direct $  that,  when  a  tender 
**s  accepted  at  the  following  meeting,  the  secretary  should  agree  with  the  merchant  for  the 
squired  supply, — the  coals  to  be  paid  for  "  on  the  next  Thursday  night  after  each  delivery,  by 
is  order  on  the  treasurer,  signed  by  the  secretary  and  chairman."  The  plaintiff  having  ten- 
dered to  supply  the  club  with  about  100  tons  of  coals,  at  23«.  per  ton,  the  secretary  prepared 
■■  agreement  for  "  100  tons,  more  or  less,"  at  that  price,  which  was  signed  by  himself  and  the 
pUintiff,  but,  through  the  default  of  the  secretary,  there  were  not  sufficient  funds  In  the  trea- 
•nrerr'  bands  to  pay  for  them : — 

Held,  that  the  secretary  was  the  mere  servant  of  the  general  body,  and  must  be  taken  to  have 
acted  in  that  capacity  in  giving  the  order  for  the  cools ;  that,  as  the  club  never  parted  with 
foir  control  over  the  money  in  the  hands  of  the  treasurer,  or  authorised  the  secretary  to 
ttpeid  it,  but  gave  him  authority  to  order  the  coals  for  them,  and  did  not  furnish  him  with 
Audi  to  pay  for  them,  but  authorised  a  contract  on  credit,  the  contraot  so  made  must  be  taken 
to  fore  been  made  on  their  credit,  and  consequently  the  defendant,  aa  a  member  of  the  club. 
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This  was  an  action  for  goods  sold  and  delivered,  with  a  count  upon 
an  account  stated.     Plea,  never  indebted.  j 

♦4411  *^e  cause  was  tTle^  before  Willes,  J.,  at  the  second  sitting  \ 
J  in  London  in  Michaelmas  Term  last.  The  facts  which  appeared  \ 
in  evidence  were  as  follows : — The  plaintiff  was  a  coal-merchant.  The  - 
defendant  was  the  landlord  of  a  public-house  in  St.  Martin's  Court,  j 
Westminster,  called  "  The  Round  Table,"  at  which  a  certain  coal-club,  \ 
of  which  the  defendant  was  a  member,  and  which  was  known  by  the  . 
name  of  "The  Royal  Westminster  Coal  Society,"  held  its  meetings.  ■ 
The  club  was  governed  by  certain  rules  which  had  been  duly  certified 
by  Mr.  John  Tidd  Pratt,  the  proper  officer  in  that  behalf,  to  be  in  . 
conformity  to  law  and  with  the  provisions  of  the  statute  10  G.  4,  c  56, 
as  amended  by  the  4  &  5  W.  4,  c.  40. 

The  material  articles  of  these  rules  were  the  following : — 

"  Art.  1.  That  this  society  is  established  for  the  economical  supply 
of  coals  to  its  members,  and  shall  be  called  or  styled  <The  Rojal 
Westminster  Coal  Society  ;'  shall  hold  its  meetings  at  the  sign  of 4  The 
Round  Table,'  St.  Martin's  Court,  Westminster;  shall  consist  of  aa 
unlimited  number,  and  any  person  residing  not  beyond  two  miles  shall 
be  eligible  to  become  a  member ;  to  meet  for  the  payment  of  money  and 
other  business  every  Thursday  throughout  the  year,  from  8  to  10 
o'clock  in  the  evening  (unless  Christmas  Day,  then  on  the  following 
evening) ;  that,  for  taking  money  from  the  members  at  the  bar,  use  of 
room,  firing,  lighting,  &c,  the  landlord  be  allowed  20*.  per  quarter. 
♦4491  *"2*  That  a  member  present  shall  be  chosen,  by  his  own 
"J  consent,  every  meeting  night,  to  be  chairman  on  the  following 
one,  for  which  he  shall  receive,  if  he  attends,  1*.,  and  be  fined  1*.  in 
case  of  neglect. 

"  3.  That  Messrs.  Whitbread  &  Co.  be  appointed  treasurers  of  this 
society,  and  will  receive  all  moneys  taken  by  the  secretary,  to  whom 
they  shall  give  a  receipt  for  the  same,  pay  the  coal-merchant  as  soon 
after  every  delivery  (and  all  other  expenses  of  the  society)  as  they 
shall  receive  an  order  signed  by  the  secretary  and  chairman,  and  keep 
the  balance  in  their  possession  till  the  end  of  every  second  quarter, 
when  it  must  be  given  up  to  be  divided,  according  to  article  14. 

"  4.  That  Mr.  John  Kearns  is  appointed  secretary,  whose  duty  it  will 
be  to  attend  every  Thursday  night,  from  8  to  10  o'clock,  to  receive  the 
payments  of  the  members,  and  insert  in  the  books  to  be  provided  by 
the  society  for  that  purpose,  the  names,  places  of  abode,  the  quantity 
of  coals  required,  and  the  amount  paid  in  by  each  member,  which  books 
are  to  be  checked,  and  the  money  paid  into  the  hands  of  the  treasurers, 
by  the  secretary,  before  the  next  meeting  night,  who  shall  take  a 
receipt  for  the  amount,  and  each  shall  keep  an  entry  book :  he  shall 
also  make  up  his  accounts  and  balance  with  the  treasurers  at  the  end  of 
every  quarter,  and  enter  the  same  in  the  minute-book.     The  secrets*/ 
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to  be  paid  Zd.  for  each  member  every  twelfth  night,  for  each  half-ton1 
share,  It.  per  night,  for  refreshment,  and  2d.  each  for  all  letters  .or 
summonses :  he  shall  give  security  for  cash,  books,  or  other  property 
intrusted  to  him,  if  required,  and  be  fined  1*.  for  any  neglect  of  duty,' 
if  so  desired  by  a  majority  present. 

"9.  That,  when  necessary,  the  secretary  shall  write  to  such  coal- 
merchants  as  a  majority  of  the. members  present  may  require,  for 
lenders  to  supply  the  society  with  as  many  tons  of  the  best  Wallsend 
eoals  (mentioning  *name)  as  may  be  considered  requisite  for  the  r*44« 
following  quarter  or  quarters,  to  be  delivered  in  quarterly  *- 
portions  at  the  members'  houses,  free  of  expense.  The  tenders  to  bo 
epened  on  the  following  meeting  night,  and  finally  determined  by  a 
najority  of  the  members  present  which  one  shall  be  accepted.  The 
secretary  shall  then  draw  up  an  agreement  which  the  merchant  must 
ngn ;  and,  if  he  does  not  perform  it,  the  members  to  be  at  liberty  to 
elect  another  merchant  for  the  term  of  the  contract,  and  the  party  shall 
he  sued  for  any  loss  that  may  be  sustained  by  the  non-performance  of 
his  contract.  On  the  next  Thursday  night  after  each  delivery,  an  order 
•n  the  treasurer  for  payment,  signed  by  the  secretary  and  chairman, 
•hall  be  given  to  the  merchant. 

"  12.  There  shall  be  four  quarterly  deliveries  or  clubs  every  year, 
each  to  continue  twelve  weeks,  and  members  will  be  allowed  to  enter  or 
retire  at  any  time,  subject  to  the  following  terms : — Every  member  to 
hare  as  many  shares  as  he  may  think  proper,  by  paying  It.  per  week 
for  each  share :  after  having  paid  twelve  weeks,  to  be  entitled  to  half  a 
ton  of  the  best  Wallsend  coals  for  each  share,  delivered  at  his  house 
free  of  every  other  expense, — unless  at  any  time  the  coals  cannot  be 
purchased  at  23*.  per  ton,  then  a  proportionate  sum  per  share  extra 
each  quarter  must  be  paid  by  the  members. 

"14.  That  all  money  received,  in  whatever  shape,  shall  be  carried 
to  stock,  out  of  which  the  coal  merchant,  the  secretary's  salary,  and 
every  other  legal  demand,  shall  be  paid;  after  which  the  balance 
remaining  at  the  end  of  every  second  quarter  shall  be  equally  divided 
(in  proportion  to  the  number  of  shares  each  member  possessed)  amongst 
those  persons  only  who  have  belonged  to  the  society  both  those  quarters. 
"  15.  That  any  person,  male  or  female,  may  become  a  shareholder 
tf  this  society,  for  one,  two,  or  more  quarters,  without  personal 
attendance,  risk,  or  inconvenience, — *it  only  being  necessary  to  v+aaa 
^d  the  money  in  one  sum,  or,  if  paid  by  instalments,,  every  *■ 
three  weeks." 

In  Hay,  1855,  the  plaintiff,  having  been  applied  to  by  one  Kearns, 
foe  secretary  of  the  club,  for  a  tender  for  coals  for  the  metnbers,  sent 
*  *e  following  :— 

«*  May  10th,  1855. 
"Gentlemen, — We  hereby  tender  to  supply  yw with  about  100  toil* 
*•  s.,  VOL.  II.— 20 
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of  the   best  Sunderland  Wallsend  coals,  screened,  either   Hettons, 
Stewart's,  or  Lampton's,  at  23*.  per  ton,  net.      "  G.  J.  Cockerell. 

"To  the  Chairman  and  Members  of  the  Royal  Westminster  Coal 
Society." 

This  tender  having  been  accepted  by  the  club  at  a  meeting  held  tbe 
same  night,  the  following  agreement -was  drawn  up  by  the  secretary, 
and  signed  by  him  and  by  the  plaintiff: — 

"  Memorandum  of  agreement  between  the  Royal  Westminster  Coal 
Society,  held  at  The  Round  Table  tavern,  St.  Martin's  Court,  in  the 
parish  of  St.  Martin-in-the-Fields,  on  the  one  part,  and  George  Joseph 
Cockerel],  coal-merchant,  Earl  Street,  Blackfriars,  on  the  other  part, 
both  in  the  county  of  Middlesex :  Whereas,  the  said  George  Joseph 
Cockerell  agrees  to  supply  the  various  members  of  the  above-named 
society  with  about  one  hundred  tons  (more  or  less)  of  the  best  Wallsend 
coals,  and  free  from  dust,  «at  the  sum  of  23*.  per  ton :  to  be  delivered 
at  the  members'  residences  free  from  all  extra  charges.  The  delivery 
to  be  completed  within  ten  days  of  the  19th  day  of  May,  1855,  unless 
altered  or  countermanded  by  the  secretary,  John  Kearns,  jun.  As 
witness  the  hands  of  the  secretary  and  others  of  the  above  society,  and 
the  said  George  Joseph  Cockerell,  this  11th  day  of  May,  1855. 

"John  K barns, 
«  G.  J.  Cockerell." 

«  Witness,  John  Rogers." 

* 

%Lt*n  *Orders  were  afterwards  given  by  the  secretary  for  the  deli- 
-"  very  of  coals  to  several  of  the  members  of  the  club,  and  they 
were  delivered  accordingly  to  the  extent  of  127J  tons.  But  it  turned 
out  that  the  secretary  had  omitted  to  pay  into  the  hands  of  the  trea- 
surers all  the  moneys  which  he  had  received  from  the  members  of  the 
club ;  and  the  sum  in  the  hands  of  the  treasurers,  1001.  (which  was  paid 
over  to  the  plaintiff,  by  a  check  drawn  upon  Messrs.  Whitbread,  and 
signed  by  the  defendant  as  chairman  of  the  meeting),  proving  insuffi- 
cient to  satisfy  the  plaintiff's  demand,  this  action  waa  brought  to  recover 
the  difference, — i6l.  12*.  6d. 

On  the  part  of  the  defendant,  it  was  insisted  that  Kearns,  the  secre- 
tary, had  no  authority  to  order  coals  on  the  credit  of  the  members  of 
the  club. 

The  learned  judge,  however,  ruled  that  there  was  evidence  of  such 
authority ;  and  a  verdict  was  accordingly  entered  for  the  pla  miff, 
damages,  462.  12a.  6d.,  leave  being  reserved  to  the  defendant  to  move 
to  enter  a  verdict  for  him,  or  a  nonsuit,  if  the  court  should  be  of  opi- 
nion that  there  was  no  evidence  of  authority  to  deal  on  credit. 

Udall)  in  Michaelmas  Term,  obtained  a  rule  nisi  accordingly;  or  for 
a  new  trial,  on  the  ground  that  the  verdict  was  against  the  evidence, 
Unless  the  plaintiff  would  consent  to  the  damages  being  reduced  to  1ST 
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Knowfa,  Q.  C,  and  Skinner,  in  Easter  Term,  showed  cause.(a)— 
By  the  rules  of  this  society,  the  secretary  is*made  the  agent  of  r+*Aa 
all  its  members  for  the  purpose  of  ordering  the  coals ;  and,  inas-  *- 
much  as  the  coals  were  not  to  be  paid  for  on  delivery,  but  when  the 
treasurers  should  receive  an  order  signed  by  the  secretary  and  chair- 
man, it  muBt  be  assumed  that  there  was  to  be  a  credit  given  of  some 
extent.    Each  member  of  the  society,  therefore,  became  responsible 
for  the  whole  amount.     In  Everett  v.  Tindall,  5  Esp.  N.  P.  C.  169,  it 
was  held,  that,  where  several  persons  in  a  club  joined  to  buy  a  quantity 
of  coals,  and  afterwards  subdivided  their  shares,  and  the  coeds  were 
delivered  to  each  member,  each  could  not  maintain  an  action  for  the 
penalty  against  the  seller,  for  deficiency  of  measure,  the  contract  of 
sale  being  joint.     Lord  Ellenborough  said,  "  It  was  a  joint  contract 
with  ail  the  members.     If  an  action  had  been  brought  for  not  deliver* 
iog  the  coals,  all  the  members  must  have  joined  in  the  action,  for  there 
was  no  separate  contract  with  each."     That  case  is  precisely  in  point. 
[Cockburn,  C.  J. — Do  the  rules  import  that  all  the  members  of  the 
elab  are  bound  by  a  resolution  to  contract  on  credit,  though  not  pre- 
sent?]   From  the  very  nature  of  the  thing,  it  must  be  so.    [Cress- 
well,  J.,  referred  to  Flemyng  v.  Hector,  2  M.  &  W.  172,f  where  a 
club  was  formed,  subject  to  the  following  among  other  rules,  viz.  that 
the  entrance  fee  on  admission  should  be  ten  guineas,  and  the  annual 
subscription  five  guineas ;  that,  if  the  subscription  were  not  paid  within 
a  certain  limited  period,  the  defaulter  should  cease  to  be  a  member ; 
that  there  should  be  a  committee  to  manage  the  *affairs  of  the  r#4i7 
dab,  to  be  chosen  at  a  general  meeting ;  and  that  all  members  ■- 
should  discharge  their  club  bills  daily,  the  steward  being  authorized,  in 
default  of  payment  on  request,  to  refuse  to  continue  to  supply  them, — 
■ad  it  was  held,  that  the  members  of  the  club,  merely  as  such,  were  not 
table  for  debts  incurred  by  the  committee  for  work  done  or  goods  sup- 
plied for  the  use  of  the  club ;  for,  that  the  committee  had  no  authority 
to  pledge  the  personal  credit  of  the  members.]     The  3d  rule  in  this 
*tse  expressly  shows  that  payment  on  delivery  was  not  contemplated. 
[Cockburn,  C.  J. — The  distinction  between  Flemyng  v.  Hector  "and 
Todd  v.  Emly,  7  M.  4  W.  427,f  and  the  present  case,  is,  that  there  the 
*9rk  was  done  and  the  goods  supplied  to  the  aggregate  body :  here,  the* 
Cfels  were  delivered  to  the   individual   members.]     The  difference  is 
ntherm  the  plaintiff's  favour.    [Cockburn,  C.  J. — I  think  not.]    The 

(«)  The  defendant's  attorney  bating  omitted  to  bespeak  the  judge's  notes,  the  court  r-fosed 
•  mum  the  cnne  to  proceed ;  Cresswell,  J ,  observing  that  the  fee  payable  under  the  scale  of 
jutalrau  Term,  1862  (&♦.),  had  to  be  accounted  fur  to  the  Treasury,  and  therefore  the  court 

tjL   "  "*'"*  lqat  *ne  impretnion  amongst  attorneys  was,  that  the  fee  alluded  to  was  only  pay* 

*H*r«  the  oute*  to  be  produced  were  thoee  of  a  judge  of  another  court. 
<*t»iw-m  J.— The  fee  ia  payable  .in  nil  caeca.     [  remember  the  late  Lord  Chief  Justice  *» 
J  ft>  laid  down  and  acted  upon  the  rule  not  very  long  since. 
**•  attorney  being  in  court,  the  fee  waa  handed  to  the  master,  and  the  notes  were  read. 
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secretary  eiearly  is  tbe  agent  of  the  general  body.  If  he  hit  acted 
within  the  scope  of  the  authority  conferred  upon  him  by  the  rules,  tbe 
whole  body  are  bound.  Tbe  general  scope  of  the  rules  makes  thenaoi* 
qf  the  members  responsible  for  resolutions  by  the  majority  present  it 
each  meeting.  In  Gouthwaite  v.  Duckworth,  12  East,  421,  426,  Lord 
Ellenborough  says :  "  If  all  agree  to  share  in  goods  to  be  purchased, 
and,  in  consequence  of  that  agreement,  one  of  them  go  into  the  market 
and  make  the  purchase,  it  is  the  same  for  this  purpose  as  if  all  the 
names  had  been  announced  to  the  seller,  and  therefore  all  are  liable  for 
the  value  of  them."  The  same  principle  was  laid  down  by  Abbott,  (X 
J.,  in  Keasley  v.  Codd,  2  C.  &  P.  408  (K  G.  L.  B.  vol.  12),  and  by 
Bay  ley,  J.,  in  Maudslay  v.  Le  Blanc,  2  C.  &  P.  409.  [Cress  well, 
J.— 'There  can  be  no  doubt  about  that.]  As  to  that  part  of  the  rult 
which  seeks  to  reduce  the  damages,  there  dearly  is  no  pretence  for  it» 
The  argument  on  the  other  side  will  be,  that,  inasmuch  as  the  authority, 

*44ft1  ^  an^'  was  *°  contrac*  f°r  one  hundred  tons,  of  ooal  *oaly,  and 
■■  twenty-seven  tons  and  a  half  were  delivered  beyond  that  quan- 
tity, the  members  of  the  club  cannot  be  liable  for  the  excess.  Bat,  it 
the  first  place,  the  contract  authorised  by  the  resolution  of  the  meeting 
was  for  one  hundred  tons,  more  of  less :  and,  besides,  it  was  proved  that 
the  secretary  had  received  subscriptions  enough  to  oover  the  whole 
amount  delivered. 

Udally  in  support  of  the  rule. — The  rules  contemplate  that  no  cosls 
should  be  ordered  until  there  was  a  fund  in  the  hands  of  the  treasurers 
sufficient  to  pay  for  them,  and  that  no  personal  liability  should  be 
incurred  by  any  member  beyond  the  amount  of  his  or  her  subscription. 
The  15th  rule  shows  this.  There  was  no  authority  in  the  secretary  of 
the  club  to  contract  debts  upon  the  responsibility  of  the  members.  Tbe 
rule  which  governs  all  cases  of  this  sort  is  that  which  is  laid  down  is 
Flemyng  v.  Hector,  2  M.  &  W.  172,f  and  Todd  «>  Einly,  7  M.  4  W. 
427.  f  In  the  former  of  these  cases,  Parke,  B.,  says :  « It  appears  to 
be  quite  clear  that  the  club  was  formed  upon  ready  money  principles: 
the  committee  did,  however,  enter  into  some  contracts  upon  credit,  and 
it  is' said  that  the  defendant  has  sanctioned  this, — of  which  there  is  so 
evidence  at  all :  and  the  case  oould  go  to  the  jury  only  on  the  ground 
of  there  having  been  such  sanction  on  the  part  of  the  defendant. 
JPirst,  as  to  the  construction  of  the  rules  of  this  club.  Referring  to 
these  rules,  it  appears  to  be  clear  that  the  intention  of  the  club  wis, 
to  provide  a  fund,  to  be  administered  by  the  committee,  and  to  provide 
tbe  mjeans  of  the  society's  carrying  on  their  concerns  without  the  neces- 
sity of  dealing  on  or  edit/'  After  vefevting  to  several  of  the  rules,  hit 
^prdisbip  proceeded :  "  It  is  quite  clear,  from  the  provisions  of  these 
rules,  that  the  SQojetjt  oon&inp)*te4  tibafc  there  should  be  a  fond  in  hand 
le  meet  Hie  expenses^    The-  4ftth  rote,  whielk  ia  ieN*&  npen  a*  gwing 
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the  oomaittee  *authority  to  bind  the  defendant,  onlj  provides  r**** 
that  they  should  manage  the  affairs  of  the  club.  Now,  I  think  *- 
it  is  impossible  to  come  to  any  other  conclusion  on  the  true  construction 
of  those  rules,  than  that  all  the  committee  was  to  do,  was,  to  manage 
the  fond  thus  supplied ;  and,  if  they  chose  to  enter  into  contracts  upon 
credit  when  they  had  not  sufficient  funds,  that,  is  their  own  affair. 
There  is  no  evidence  in  the  case  to  warrant  any  conclusion  that  a  society 
of  this  nature  should  have  gone  on  dealing  upon  credit :  all  the  com- 
mittee had  to  do,  was,  either  to  pay  ready  money,  or  not  to  enter  into 
any  contract  until  they  had  money  in  hand :  or,  if  they  chose  to  do  so, 
it  was  mere  matter  of  convenience,  and  they  were  not  to  suppose  they 
▼ere  binding  the  members  individually  to  pay,  for  they  had  the  means 
of  payment  in  their  hands."  This  was  not  a  contract  such  as  was  con* 
templated  by  the  rules  at  all.  .  [Willes,  J. — What  do  you  suggest 
should  have  been  the  form  of  the  contract  ?  It  was  intended  that  the 
coal-merchant  should  supply  the  coals  at  the  price  mentioned.  There 
must  be  some  consideration  to  bind  him :  and  that  I  presume  was  the 
agreement  of  somebody  that  the  coals  should  be  paid  for.]  The  con- 
tract was  with  Kearns :  and  the  intention  was,  to  bind  the  fund  only. 
[Cockburn,  G.  J. — The  memorandum  does  not  profess  to  bind  anybody/ 
The  resolution  at  the  meeting  of  the  10th  of  May  authorized  the  secre- 
tary to  make  the  contract.]  Only  to  make  a  contract  that  should  be 
consistent  with  the  rules  of  the  club, — that  is,  subject  to  payment  by* 
order  on  the  treasurer,  the  funds  being  in  hand,  on  the  next  Thursday 
sight :  rule  9.  This  contract  was  altogether  ultra  vires.  In  the  case 
of  The  St.  James's  Club,  2  De  Gex,  M'N.  &  G.  383,  where  it  was  held 
that  clubs  are  not  "  partnerships  or  associations"  within  the  meaning 
of  the  provisions  of  the  Joint  Stock  Companies  Winding-up  Acts,  Lord 
St.  'Leonards  says:  " The  law  which  was  at  one  time  uncertain  r*4rA 
is  now  settled,  that  no  member  of  a  club  is  liable  to  a  creditor,  L 
txcept  so  far  as  he  has  assented  to  the  contract  in  respecf  of  which  such 
liability  has  arisen.  The  member  pays  on  the  spot,  and  were  he  also 
liable  to  those  supplying  the  articles,  he  would  pay  twice  over."  Those 
observations  equally  apply  here ;  for,  by  the  12th  rule,  no  member  can 
be  entitled  to  any  coals  until  he  has  paid  subscriptions  to  the  full  value. 
The  cases  cited  on  the  other  side  are  cases  of  trading  partnerships* 
which  stand  upon  a  totally  different  footing.  The  11th  section  of  the 
"Industrial  and  Provident  Societies  Act,  1852,"  15  &  16  Vict.  c.  31, 
which  enacts  that  "  nothing  in  this  or  the  recited  act  (13  k  14  Vict.  o. 
115)  shall  be  construed  to  restrict  in  any  wise  the  liability  of  the  mem- 
fere  of  any  society  established  under  or  by  virtue  of  this  act,  or  ctaim- 
tog  the  benefit  thereof,  to  the  lawful  debts  and  engagements  of  such 
fcciety :  provided  always  that  no  person  shall  be  liable  for  the  debts  or 
engagements  of  any  such  society  after  the  expiration  of  two  years  from 
ceasing  to  be  a  member  of  the  same,"  seems  to  assume,  that,  but 
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for  some  such  enactment,  such  liability  would  exist.  At  all  events,  tie 
contract  only  authorized  the  delivery  of  one  hundred  tons ;  consequently 
the  defendant  could  not  be  made  responsible  for  the  27 J  tons  delirered 
in  excess.  [Cresswell,  J. — There  clearly  is  no  ground  for  asking  that 
the  damages  may  be  reduced.]  Cur.  adv.  volt. 

Cresswell,  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  for  goods  sold  and  delivered.  Plea,  never 
indebted. 

The  cause  was  tried  before  Willes,  J.,  at  the  sittings  in  London  in 
+azii  Michaelmas  Term  last,  when  it  appeared  in  ^evidence,  that  the 
-*  plaintiff  was  a  coal-merchant,  and  the  defendant  a  member  of  a 
coal-club,  governed  by  certain  rules  which  had  been  certified  by  Mr. 
Tidd  Pratt  to  be  in  conformity  to  law,  and  with  the  provisions  of  tbe 
statute  10  G.  4,  c.  56,  as  amended  by  the  4  k  5  W.  4,  c.  40. 

The  plaintiff  made  a  tender  to  supply  coals  to  the  society,  which 
was  accepted  by  them,  and  a  contract  was  entered  into  in  these  words: 
—[His  Lordship  read  it.]  The  secretary  afterwards  gave  an  order  for 
the  delivery  of  the  coals,  which  were  delivered  to  the  several  members 
of  the  club.  When  the  time  for  payment  arrived,  it  appeared  that  the 
secretary  had  not  duly  paid  to  the  treasurers  all  the  money  received 
by  him :  and  the  sum  in  the  treasurers'  hands  did  not  amount  to  the 
sum  due  to  the  plaintiff.  The  money  in  Whitbread's  hands  was  paid  to 
him;  and  for  the  difference  this  action  was  brought  against  the 
defendant,  a  member  of  the  club. 

On  the  trial  it  was  contended  on  his  behalf,  that  the  secretary  had 
no  authority  to  order  coals  on  the  credit  of  the  members  of  the  club. 
The  learned  judge  ruled  that  there  was  evidence  of  such  authority;  and 
the  plaintiff  thereupon  had  a  verdict,  the  defendant  having  leave  to 
move  to  enter  a  nonsuit.  Another  point  was  made,  for  the  redaction 
of  damages,  because  more  than  100  tons  was  supplied ;  but  the  court 
during  the  argument  intimated  that  it  could  not  be  sustained ;  and  it  is 
not  worthy  of  further  notice. 

On  showing  cause,  it  was  contended  that  the  rules  of  the  club  made 
the  secretary  the  agent  of  all  the  members  of  the  club  in  ordering  coals, 
and  that,  as  it  appeared  that  the  coals  were  to  be  paid  for,  not  on 
delivery,  but  on  a  future  day,  by  an  order  on  the  treasurer  signed  by 
the  secretary  and  the  chairman  of  the  next  meeting  held  after  tbe 
delivery  of  the  coals,  credit  in  the  mean  time  must  be  given  to  tbe 
members  of  the  club.  On  the  other  hand,  it  was  contended  that  this 
*±W1  club  was  **  t0  *debts  similar  to  other  clubs,  and  that  according 
-'  to  the  law  laid  down  in  Fleming  v.  Hector,  2  M.  k  W.  172,f 
the  members  of  the  club  were  not  responsible  for  goods  supplied  by  the 
order  of  the  secretary,  each  member  having  previously  made  payment* 
into  his  hands  sufficient  to  pay  for  the  coals  supplied  to  him. 
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After  a  careful  examination  of  the  rules  of  the  club,  ire  are  of 
opinion  that  this  rule  must  be  discharged. 

The  3d  rule  was  in  these  terms, — "  That  Messrs.  Whitbread  &  Co. 
be  appointed  treasurers  of  this  society,  and  will  receive  all  moneys 
taken  by  the  secretary,  to  whom  they  shall  give  a  receipt  for  the  same, 
pay  the  coal-merchant  as  soon  after  every  delivery  (and  all  other 
expenses  of  the  society)  as  they  shall  receive  an  order  signed  by  the 
secretary  and  chairman,  and  keep  the  balance  in  their  possession  till 
the  end  of  every  second  quarter,  when  it  must  be  given  up  to  be  divided 
according  to  Article  XIV." 

The  14th  rule  was  as  follows : — [His  lordship  read  it.]  According 
to  the  third  rule,  then,  the  money  placed  in  the  hands  of  the  treasurer 
was  not  to  be  paid  out  at  the  will  of  the  secretary,  but  upon  an  order 
feigned  by  him  and  the  chairman  of  a  meeting  to  be  held  after  the  debt 
was  incurred,  as  appeared  by  the  9th  rule,  which  is  the  most  important. 
[His  lordship  read  it.]  This  rule  shows  that  the  secretary  had  no 
general  authority  vested  in  him  to  administer  the  funds  of  the  club,  or 
to  conduct  the  business,  or  provide  coals  for  the  club. 

The  members  were  to  choose  the  party  with  whom  a  contract  was 

to  be  made.     That  election  having  been  made,  the  secretary  was  to 

draw  up  an  agreement  for  the  merchant  to  sign ;  but,  if  the  latter  did 

not  fulfil  it  to  the  satisfaction  of  the  members  of  the  club,  they,  and 

not  the  secretary,  were  to  elect  another  merchant;   and,  after  the 

contract  was  performed,  the  secretary  had  no  power  to  apply  the  funds 

of  the  club  in  satisfaction  *of  the  debt  contracted,  but  could  only  i-*^* 

set  in  conjunction  with  the  chairman  elected  at  a  subsequent  L 

meeting  of  the  club.     He  was,  therefore,  throughout  a  mere  servant  of 

the  general  body,  and  must  be  taken  to  have  acted  in  that  capacity  in 

giving  the  order   for  the  coals  the  price  of  which  is  sought  to   be 

recovered  in  this  action.     The  club  never  parted  with  their  control  over 

the  money  in  the  hands  of  the  treasurer.     They  never  authorized  the 

secretary  to  expend  it.     They  cannot  deny  that  they  authorized  him  to 

order  the  coals  for  them ;  and,  as  they  did  not  furnish  him  with  funds 

to  pay  for  them,  but  authorized  a  contract  on  credit,  the  contract  so 

fcuie  must  have  been  on  their  credit,  and  not  on  that  of  their  servant. 

We  are  therefore  of  opinion  that  this  rule  must  be  discharged,  and, 

ft  so  doing,  we  do  not  mean  in  the  slightest  degree  to  impugn  the 

correctness  of  the  decision  of  the  Court  of  Exchequer  in  Fleming  *• 

Hwtor,  2  M.  ft  W.  172,f  and  Todd  v.  Emly,  7  M.  ft  W.  427.f 

Rule  discharged* 
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»454]  ^FLORENCE  v.  JENINGS.    June  12. 

The  plaintiff  discounted  for  the  defendant  a  bill  Tor  2502.,  drawn  by  the  latter  upon  one  Ju,  tfcs 
defendant  and  A.  at  the  same  time  signing  the  following  memorandum,  addressed  to  tie 
plaintiff: — "  Sir, — In  consideration  of  your  discounting  the  under-mentioned  bill,  w/o  do  kenky 
Jointly  and  severally  undertake,  if  the  same  is  not  wholly  paid  at  maturity,  to  pay,  ms  lateral 
ihirwn,  207.  for  each  month,  any  portion  of  which  shall  have  elapsed  after  maturity  of  the 
•aid  bill,  and  until  the  same  is  wholly  paid  and  satisfied."  At  the  foot  of  this  — aaoisiisnsi 
was  written,  "  2501.  Jeaings  on  A.  at  three  months." 

.  The  bill  not  having  been  paid  at  maturity,  the  plaintiff  sued  the  defendant  thereon,  claiming  by 
the  particulars  endorsed  on  the  writ  interest  at  the  rate  of  20/.  per  month,  as  per 
but  declaring  only  on  the  bill,  and  obtained  a  verdict  and  judgment  thereon. 

.  The  plaintiff  afterwards  brought  another  action  against  the  defendant  upon  the 

the  stipulated  interest  of  20/.  per  month  : — 
Held,  that  the  former  judgment  was  no  answer  to  the  plaintiff's  claim  for  interest 
be/or*  the  recovery  of  such  judgment,  but  that  the  plaintiff  was  not  entitled  to  reoorar  in  the 
second  action  Interest  accruing  since. 

This  was  an  action  upon  a  special  agreement.  The  declaration 
stated  that  theretofore,  to  wit,  on  the  3d  of  March,  1855,  in  considers* 
tion  that  the  plaintiff,  at  the  request  of  the  defendant,  would  discount 
for  the  defendant  a  certain  bill  of  exchange  for  2502.  drawn  by  the 
defendant  on  and  accepted  by  W.  A.  D'Arcy,  and  dated  the  3d  of 
March,  1855,  and  payable  three  months  after  date,  the  defendant 
promised  the  plaintiff,  if  the  said  bill  was  not  wholly  paid  at  maturity, 
to  pay  the  plaintiff,  as  interest  thereon,  the  sum  of  20/.  for  each  month 
any  portion  of  which  should  have  elapsed  after  maturity  of  the  said  bill 
and  until  the  same  should  be  wholly  paid  and  satisfied ;  that,  relying 
on  the  said  promise,  the  plaintiff  did  then  discount  for  the  defendant 
the  said  bill ;  that  the  said  bill  was  not  wholly  paid  at  maturity,  but 
was  duly  presented  for  payment  and  dishonoured, — whereof  the  defend- 
ant had  due  notice;  that  divers,  to  wit,  twelve  months  and  part  of 
another  month  elapsed  after  the  maturity  of  the  said  bill,  and  before  the 
same  was  wholly  paid,  and  before  this  suit;  that  all  things  on  the 
plaintiff's  part  necessary  to  be  done  and  to  happen  to  entitle  him  to  be 
paid  by  the  defendant  the  said  20/.  per  month  for  the  said  months,  were 
done  and  happened ;  and  that  the  time  for  the  defendant  to  pay  the  said 
*4~r .  202.  per  month  for  the  said  months  had  elapsed  *  before  this  suit; 
J  yet  that  the  defendant  had  not  paid  the  said  202.  per  month,  or 
>ny  part  thereof,  and  the  said  202.  per  month  for  the  said  months, 
amounting  to  a  large  Bum,  to  wit,  2602.,  still  remained  wholly  due  sad 
Bnpaid  to  the  plaintiff:  and  the  plaintiff  claimed  2602. 

The  defendant  pleaded, — first,  that  the  promise  mentioned  in  the 
declaration  is  a  promise  contained  in  a  memorandum  in  writing,  signed 
by  the  defendant,  and  addressed  to  the  plaintiff,  as  follows,  that  is  to 
say, — "  London,  3d  March,  1855.  Mr.  J.  H.  Florence.  Sir, — In  con- 
sideration of  your  discounting  the  under-mentioned  bill,  we  do  hereby 
jointly  and  severally  undertake  if  the  same  is  not  wholly  paid  at  matu- 
rity, to  pay,  as  interest  thereon,  202.  for  each  month  any  portion  of 
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*rluch  shall  have  elapsed  after  maturity  of  the  said  hill  and  until  the 
tame  is  wholly  paid  and  satisfied.  W.  A.  D'  Alter.  G.  B.  Jenihgs.  250L 
Jenings  on  D'Arcy,  at  3  m.d. :"  That  he,  the  defendant,  never  made  an  J 
such  promise  as  mentioned  in  tbe  declaration,  other  than  the  promise 
contained  in  the  said  memorandum :  That,  after  tbe  making  of  the  said 
contract,  and  after  the  breach  thereof  by  the  defendant,  and  before  thin 
suit,  to  wit,  on  the  19th  of  June,  1855,  the  plaintiff  caused  to  be  issued 
out  of  this  court  a  certain  writ  of  summons  against  the  now  defendant} 
dated  on  the  day  and  year  last  aforesaid,  and  in  the  form  provided  by 
the  Common  Law  Procedure  Act,  1852,  and  commanding  the  now 
defendant,  within  eight  days  after  the  service  of  that  writ  upon  him, 
inclusive  of  the  day  of  such  service,  to  cause  an  appearance  to  be 
entered  for  him  in  this  court  in  an  action  at  the  suit  of  the  now  plain- 
tiff, which  writ  was  specially  endorsed  pursuant  to  the  said  act ;  and  the 
particulars  of  the  plaintiff's  claim  in  the  said  action  endorsed  on  the 
laid  writ  are  as  follows,  that  is  to  say, — "  The  following  are  the  parti* 
culars  of  plaintiff's  claim.  250Z.  on  a  bill  of  exchange  for  250?.,  dated 
the  3d  of  *March,  1855,  drawn  by  tbe  defendant.  The  plain-  r*4r/» 
tiff  also  claims  interest  on  the  above  sum  at  the  rate  of  202.  per  *■ 
month,  or  for  any  part  of  a  month,  as  per  agreement:"  That  the  bill 
of  exchange  mentioned  in  the  said  special  endorsement  was  tbe  same 
bill  of  exchange  mentioned  in  the  declaration  herein,  and  was  dated  on 
the  3d  of  March,  1855,  and  became  due  on  the  6th  of  June,  1855,  and 
that  the  sum  of  250?.  mentioned  in  the  said  special  endorsement  is  the 
principal  sum  payable  by  virtue  of  the  said  bill  of  exchange,  and 
that  the  agreement  mentioned  in  the  said  special  endorsement  is  the 
contract  in  writing  above  set  forth  and  no  other  agreement,  and  that 
the  interest  claimed  on  the  said  writ  is  all  the  interest  then  due  on  the 
said  bill :  That  the  plaintiff,  on  the  1st  of  August,  1855,  declared  upon, 
the  said  writ  of  summons  in  the  said  action  against  the  now  defendants* 
as  follows,  that  is  to  Bay, — <<  In  the  Common  Pleas.  The  1st  day  of 
August,  in  the  year  of  our  Lord,  1855.  London,  to  wit.  John  Henry 
Florence,  by  William  Heath,  his  attorney,  sues  6.  B.  Jenings,  For  that 
the  defendant,  on  the  3d  of  March,  1855,  by  his  bill  of  exchange,  now 
overdue,  directed  to  one  W.  A.  D'Arcy,  requested  the  said  W.  A* 
D'Arcy  to  pay  to  the  order  of  the  said  defendant  250/.  two  months 
after  date ;  and  the  said'W.  A.  D'Arcy  accepted  the  same,  and  the  said 
bill  was  then  endorsed  by  the  defendant  to  the  plaintiff;  aid  the  said 
bill  was  duly  presented  for  payment,  and  dishonoured,  of  which  the 
defendant  had  due  notice,  but  did  not  pay  tbe  same ;  and  the  plaintiff 
claims  400/. :"  That  the  bill  of  exchange  mentioned  in  the  said  declara- 
tion is  the  same  bill  of  exchange  mentioned  in  the  said  special  endorse* 
aient,  and  no  other  bill :  That  the  defendant  said  nothing  in  bar  or  pre- 
elusion  of  the  said  action  of  the  plaintiff;  whereby  the  plaintiff  remained 
therein  undefended  against  the  defendant :  therefore  it  was  on  the  19tk 
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♦4.571  °^  ^oveml>er)  1^55,  and  before  this  suit,  considered  *by  the  sal 
-■  court  that  the  plaintiff  should,  and  he  did  then,  by  the  amid  judg- 
ment, recover  2652.  9«.  6d.  against  the  now  defendant  in  the  said  actios,  i 
for  damages  for  the  non-payment  of  the  said  bill,  and  for  his  the  plait-  \ 
tiff's  costs  of  the  said  suit:  That  the  plaintiff  could  and  might  halt  j 
signed  judgment  for  and  recovered  in  the  said  action,  upon  the  defend-  i 
ant's  said  default  in  pleading,  the  amount  of  the  said  bill  with  intent  \ 
thereon  at  the  rate  claimed  in  the  said  special  endorsement,  up  to  the 
date  of  such  judgment :  And  that  the  plaintiff,  from  the  time  of  reco- : 
vering  the  said  judgment,  had  ceased  to  forbear  to  the  defendant  the  ; 
payment  of  the  said  bill. 

Second  plea, — as  to  the  declaration  so  far  as  it  claimed  interest  for 
the  period  of  time  since  the  time  on  the  19th  of  November,  1855,  when 
the  judgment  thereinafter  mentioned  was  recovered,  the  defendant  . 
thereby  referred  to  the  statements  contained  in  the  first  plea  which  . 
preceded  the  statement  therein  contained  that  the  plaintiff  recovered 
judgment  as  therein  mentioned,  and  prayed  that  the  same  might  be 
considered  as  incorporated  or  repeated  in  that  plea :  And  he  further  g 
said  that  the  statements  so  referred  to  were  true,  and  that  the  plaintiff, 
on  the  1st  day  of  August,  1855,  declared  upon  the  said  writ  of  sum- 
mons in  the  said  action  against  the  now  defendant  as  follows,  that  is  to 
Bay, — "  In  the  Common  Pleas.  The  first  day  of  August,  in  the  year 
of  our  Lord  1855.  London,  to  wit.  John  Henry  Florence,  by  Wil- 
liam Heath,  his  attorney,  sues  G.  B.  Jenings :  For  that  the  defendant, 
on  the  30th  of  March,  1855,  by  his  bill  of  exchange,  now  overdue, 
directed  to  one  W.  A.  D'Arcy,  requested  the  said  W.  A.  D'Arcy  to 
pay  to  the  order  of  the  said  defendant  2502.  two  months  after  date ; 
and  the  said  W.  A.  D'Arcy  accepted  the  same ;  and  the  said  bill  was 
then  endorsed  by  the  defendant  to  the  plaintiff;  and  the  said  bill  was 
♦45R1  ^u'y  Pre8ente(*  for  *payment,  and  dishonoured,— -of  which  the 
-■  defendant  had  due  notice,  but  did  not  pay  the  same :  and  the 
plaintiff  claimed  4007 :  That  the  bill  of  exchange  mentioned  in  the  said 
declaration  was  the  same  bill  of  exchange  mentioned  in  the  said  special 
endorsement,  and  no  other  bill :  That,  afterwards,  to  wit,  on  the  19th 
pf  November,  1855,  the  plaintiff,  by  the  judgment  of  the  said  court, 
recovered  in  the  said  action  against  the  now  defendant,  by  default  of 
the  now  defendant  in  pleading,  2652.  9«.  6d.  upon,  for,  and  in  respect 
of  the  claim  made  in  and  by  the  said  declaration  as  aforesaid,  and  upon, 
for,  and  in  respect  of  the  said  bill,  and  damages  by  reason  of  the  non- 
payment thereof,  and  for  the  plaintiff's  costs  of  the  said  suit:  And  that 
the  plaintiff,  from  the  time  of  recovering  the  said  judgment,  had  ceased 
to  forbear  to  the  defendant  the  payment  of  the  said  bill. 
»  Replication  to  the  first  plea,  and  by  way  of  distinct  and  separate 
replication  as  to  the  second  plea,  that  the  defendant  duly  appeared  in 
this  court  to  the  said  writ  according  to  the  exigency  thereof)  and  befocf 
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the  said  declaration,  and  thereupon  the  plaintiff  declared  as  in  the  said 
pleas  respectively  mentioned ;  that  the  said  judgment  was  a  final  judg- 
ment by  default  for  a  debt  or  liquidated  demand  in  money  according  to 
the  93d  section  of  the  Common  Law  Procedure  Act,  1852 ;  that  there 
was  no  writ  of  inquiry  or  reference  to  any  master  of  the  court  to  ascer- 
tain the  amount  of  damages  previous  to  the  said  judgment ;  and  that 
the  only  sum  recovered  by  the  said  was  250/.,  the  principal 

money  mentioned  in  the  said  bill  of  exchange,  which  was  then  wholly 
due  and  unpaid,  and  151.  9*.  6(1.,  the  plaintiff's  costs  of  suit,  which 
were  duly  taxed  and  allowed  to  him  by  the  said  court. 

The  defendant  demurred  to  this  replication,  the  ground  of  demurrer 
being,  "  that  the  plaintiff  having  recovered  damages  for  the  non-pay- 
ment of  the  bill,  and  having  ^voluntarily  forborne  to  take  judg-  r*jrQ 
ment  for  interest  at  the  agreed  rate,  cannot  bring  a  second  action  ■■ 
for  such  interest." 
Joinder  in  demurrer. 

2).  D.  Keane  (with  whom  was  Temple,  Q.  C),  in  support  of  the 

demurrer. — This  case  is  virtually  disposed  of  by  the  recent  decision  of 

this  court  in  Florence  t>.  Drayson,  1  C.  B.  N.  S.  584,  where  it  was 

held,  in   an  action  upon  the  same  contract,  for  non-payment  of  the 

stipulated  interest,  that  a  plea  showing  that  the  plaintiff  had  endorsed 

over  the  bill  to 'a  third  person,  was  a  good  answer,  inasmuch  as  the 

interest  could  only  be  claimed  as  accessory  to  the  bill.     The  remedy  on 

the  bill  is  merged  in  the  judgment;  and  there  can  be  no  claim  to 

interest  apart  from  the  bill.     The  general  principle  is  well  stated  by 

Parke,  B.,  in  King  v.  Hoare,  13  M.  k  W.  494,  504.  f     "  If,"  says  that 

learned  judge,  "  there  be  a  breach  of  contract  or  wrong  done,  or  any 

other  cause   of  action  by   one   against   another,   and    judgment   be 

recovered  in  a  court  of  record,  the  judgment  is  a  bar  to  the  original 

cause  of  action,  because  it  is  thereby  reduced  to  a  certainty,  and  the 

object  of  the  suit  attained,  as  far  as  it  can  be  at  that  stage ;  and  it 

lould  be  useless  and  vexatious  to  subject  the  defendant  to  another  suit 

for  the  purpose  of  obtaining  the  same  result.     Hence  the  legal  maxim, 

« transit  in  rem  judicatam,' — the  cause  of  action  is  changed  into  matter 

of  record,  which  is  of  a  higher  nature,  and   the  inferior  remedy  is 

merged  in  the  higher.     This  appears  to  be  equally  true  where  there  i* 

but  one  cauee  of  action,  whether  it  be  against  a  single  person  or  many. 

The  judgment  of  a  court  of  record  changes  the  nature  of  that  cause 

of  action,  and  prevents  its  being  the  subject  of  another  suit,  and  the 

cause  of  action,  being  single,  cannot  afterwards  be  divided  into  two." 

The  same  principle  is  recognised  in  Drake  v.  Mitchell,  3  East,  25L 

*In  Robinson  v.  Bland,  2  Burr.  1077,  the  plaintiff  was  held  r*  ifi/> 

entitled  to  interest  down  to  the  time  of  giving  judgment.     In  *- 

Eollis  v.  Palmer,  2  N.  G.  713  (E.  C.  L.  B.  vol.  29),  8  Scott,  265  (E. 

C*  L.  R.  vol.  86),  where  an  attempt  was  made  to  separate  the  interest 

-from  the  principal!  for  the  purpose  of  taking  the  case  out  of  the 
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fcperatkm  of  the  statute  of  limitations,  Bosanquet,  J*,  said :  "The  cai 
«f  action  most  be  the  principal  money  due:  the  interest  is  ot 
accessary,  and  acoeasorium  sequitur  suum  principale."  So  in  Clark 
Alexander,  8  Scott,  N.  R.  147, 165,  Tindal,  C.  J.,  says :  « It  is  scare 
Accessary  to  say,  that,  if  the  plaintiff  is  barred  from  recovering 
principal,  he  must  be  equally  barred  from  recovering  the  interest,  vhk 
is  an  accessory  only,  and  must  follow  the  nature  of  the  princip&U 
When  the  bill  was  sued  on,  the  right  to  the  interest  existed  :  it  was 
/discretionary  with  the  jury  whether  they  would  give  interest  or  not 
they  were  bound  to  give  it :  Laing  v.  Stone,  2  M.  &  R.  561  (R  C. 
R.  vol.  17).  [Cockburn,  G.  J. — There  was  no  express  agreement  fa 
interest  there.]  Without  any  agreement,  the  plaintiff  would  be  entitU 
to  interest :  with  an  agreement,  he  is  by  the  rule  of  court(a)  entitled  tl| 
interest  at  the  rate  agreed  upon.  [ Willes,  J. — It  may  be  a  question 
whether  the  202.  per  month  was  not  in  the  nature  of  a  penalty.]  It 
♦4611  **8  exPre88ly  reserved  "as  interest  on  the  bill."  [Crowder,  J. 
J  — Do  you  find  any  case  where  the  jury  have  given  more  than  5 
per  cent,  interest  ?]  None.  [Cockburn,  G.  J. — It  is  difficult  to  set 
how  interest  secured  by  a  collateral  agreement  could  be  recovered  in  i 
count  upon  the  bill.]  If  stipulated  for  on  the  face  of  the  bill,  th« 
interest  is  part  of  the  debt :  if  not,  it  is  recoverable  as  damages  for  the 
detention  of  the  debt, — the  rate  agreed  upon  by  the  parties,  if  any, 
superseding  the  current  rate  of  interest.  This  right  is  recognised  hj 
the  2  &  8  Vict.  c.  87,  s.  2,  which  provided  that  nothing  in  the  act 
contained  should  be  construed  to  enable  any  person  or  persons  to  claim 
in  a  court  of  law  or  equity  more  than  5  per  cent,  interest  on  anj 
account  or  on  any  contract  or  engagement,  notwithstanding  they  maybe 
relieved  from  the  penalties  against  usury,  unless  it  should  appear  U  th* 
court  that  any  different  rate  of  interest  was  agreed  to  between  the  parties 
The  case  of  Seddon  v.  Tutop,  6  T.  R.  607,  at  first  sight,  appears  to  bt 
an  authority  against  the  defendant.  The  plaintiff  had  in  a  former 
action  declared  on  a  promissory  note,  and  for  goods  sold,  but,  upoa 
executing  a  writ  of  inquiry  after  judgment  by  default,  gave  no  evidence 
on  the  count  for  goods  sold,  and  took  damages  for  the  amount  of  toft 
promissory  note  only :  and  it  was  held  that  the  judgment  thereupon  vtf 
no  bar  to  his  recovering  in  a  subsequent  action  for  the  same  goods. 
That  case,  however,  is  explained  in  Lord  Bagot  v.  Williams,  8  B.  4  C. 
285  (E.  C.  L.  R.  vol.  10),  5  D.  &  R.  87(6)  (E.  C.  L  R.  vol.  16),  whert 

(a)  Rule  76  of  Hilary  Term.  18M,— 13  C.  B.  20  (B.  C.  L.  R.  vol.  76).  "  Every  writ  of  «*■*• 
shall  be  endorsed  with  a  direction  to  the  sheriff  or  other  officer  or  person  to  whom  the  writ  is 
directed,  to  levy  the  money  really  doe  and  payable  and  sought  to  be  recovered  ander  the  jsdf* 
menr,  statins;  the  amount,  and  also  to  levy  interest  thereon,  if  sought  to  be  recovered,  at  tb«  rift 
fcf  4/.  per  centum  per  annum  from  the  time  when  the  judgment  was  entered  up,  or,  if  it  *i* 
entered  up  before  the  1st  of  October,  1838,  then  from  that  day;  provided  that,  in  ea««  wLtrt 
there  is  an  agreement  between  the  parties  lhat  more  than  4  per  cent  interest  shall  be  seeerei  tj 
the  judgment,  then  the  endorsement  may  be  accordingly  to  Levy  the  amount  of  interest  • 
lfreed." 
.  (•)  And  tee  Dana  e.  Horny,  9  B.  J  C.  780  (*.  C  L>  H.  veL  17),  4  M.  *  B.  ST. 
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Bajley,  J.,  says :  « The  case  ef  Seddon  •/.  Tatop  is 
from  the  present :  the  ground  of  the  decision  in  that  ease  was,  that  no 
evidence  had  been  given  in  the  first  aotion,  on  the  count  for  goods  soli 
tad  delivered,  but  that  the  plaintiff  recovered  a  verdict  merely  on  the 
count  for  the  promissory  note ;  and  it  was  held,  that  *the  judg-  r*  # «« 
Stent  in  that  action  was  no  bar  to  his  recovering  in  a  subsequent  *- 
action  for  goods  sold.  In  this  case.  Lord  Bagot,  at  the  time  when  the 
first  action  was  commenced,  had  a  demand  on  the  defendant,  not  fb* 
one  specific  sum  of  money,  but  for  different  sums  of  money  received  by 
the  defendant  on  his  account  from  different  persons  and  at  different 
limes.  His  agent  knew  that  he  had  claims  in  respect  of  all  the  sums 
sow  claimed,  except  462. ;  and,  having  that  knowledge,  he  formed  an 
opinion  that  34002.  was  the  whole  sum  which  Lord  Bagot  ought  to  claim; 
wd,  if  he  acted  upon  that  opinion,  it  is  much  the  same  thing  as  if  a, 
plaintiff  in  a  cause  at  Nisi  Prius,  having  a  demand  of  602.,  consisting 
of  three  sums  of  202.,  which  became  due  to  him  at  different  times, 
consented  to  take  a  verdict  for  402.  If  the  jury  in  such  a  case,  at  the 
suggestion  of  the  plaintiff,  reduced  the  verdict  to  402.,  he  would  be 
bound  by  it,  and  could  not  afterwards  bring  a  second  action  for  the 
other  202.  It  seems  to  me  that  he  is  equally  bound  by  his  own  act  19 
this  case,  as  he  would  have  been  by  the  verdict  of  a  jury  in  the  other, 
and  that,  having  chosen  to  abandon  his  claim  once,  he  has  done  it  for 
erer."  The  result  of  those  two  cases  clearly  supports  the  defendant's 
argument  here.  The  plaintiff  by  his  replication  sets  up  the  98d  section 
of  the  Common  Law  Procedure  Act,  1852,  which  enacts,  that,  "in 
actions  where  the  plaintiff  seeks  to  recover  a  debt  or  liquidated  demand 
is  money,  judgment,  by  default  shall  be  final,"  thereby  meaning  to 
suggest  that  he  had  no  opportunity  to  obtain  the  interest  in  the  shape 
of  damages.  But,  having  at  his  own  election  chosen  to  treat  it  as  a 
liquidated  demand,  and  bo  foregone  his  right  to  interest,  he  cannot  now 
maintain  a  separate  action  for  it.  [Crowdeb,  J. — The  agreement  as 
to  the  202.  per  month  for  interest  could  not  be  gone  into  before  the 
master.]  There  might  have  been  an  inquiry  in  the  action  on  the  bill. 
*Mani8tyj  contriL(a) — There  were  two  separate  and  distinct  r*AM 
contracts  between  these  parties,  giving  rise  to  separate  and  dis-  L 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were  aa  follows : — 

M 1.  Tbe  plaintiff  by  appearing  resitted  the  plaintiff's  claim  endorsed  on  the  writ,  and  tha 
plaintiff  by  not  declaring  on  the  agreement  to  pa/  the  20/.  per  month  was  precluded  from  reco- 
vering in  the  former  action  any  part  of  the  present  claim  : 

"1  Tbe  contract  now  sued  on,  and  tbe  endorsement  by  the  defendant  to  the  plaintiff  of  the) 
till  of  exchange  sued  on  in  tbe  former  action,  are  distinct  cod  tract*,  and  the  20/.  per  month  now 
teed  for  was  not  confessed  nor  recoverable  nor  recovered  in  the  former  action,  as  the  defendant 
Hi  sot  by  the.  contract  then  eued  on  agree  to  pay  it : 

"S.  As  the  plaintiff  did  not  in  fast  recover  the  20/.  per  month  in  the  former  aotion,  he  is  not 
Mjopped  by  the  former  judgment : 

"4.  If  the  judgment  at  all  applies  to  tbe  present  claim,  it  is  only  so  much  of  it  as  was  doe  at 
tievtaQ*  of  the  judgment.  This  objection  readers  the  first  plea  bod,  as  too  extensive,  and  th)*) 
ejeead  bad  altogether,,  inasmuch  as  tbe  interest  to  which  the  second  plea  is  pleaded,  is  the  ream 
iottrett  to  which  the  Judgment  could  not  apply.** 
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tinct  causes  of  action, — the  one  upon  the  bill  drawn  by  the  defendant 
upon  and  accepted  by  D'Arcy, — the  other  upon  the  agreement,  by  whieh 
the  defendant  and  D'Arcy,  in  consideration  of  the  plaintiff's  discount- 
ing the  bill,  jointly  and  severally  undertook,  if  the  same  was  not  wholiy 
paid  at  maturity,  to  pay,  as  interest  thereon,  202.  per  month  until  the 
bill  should  be  wholly  satisfied.  It  was  competent  to  the  plaintiff^  a 
default  being  made,  to  bring  an  action  against  the  plaintiff  and  another 
against  D'Arcy,  or  to  bring  an  action  against  the  two  jointly.  The 
plaintiff  has  brought  an  action  against  the  defendant  upon  the  bill,  and 
has  recovered  judgment  therein  by  default :  and  the  question  is,  whether 
the  recovery  of  that  judgment  is  an  answer  to  this  action  upon  the  col- 
lateral agreement.  The  principles  relied  on  on  the  other  side  hare  no 
application  here.  Seddon  v.  Tutop  is  a  distinct  authority,  and  hu 
*4fi41  *a'way8  been  acted  upon,  and  never  overruled.     Lord  Kenjon's 

J  judgment  in  that  case  is  very  much  to  the  purpose  here.  He 
says :  "  It  is  admitted  that  the  plaintiffs  had  two  demands  against  the 
defendant,  the  one  on  a  promissory  note,  the  other  for  goods  sold,  and 
that,  on  executing  the  writ  of  inquiry  in  the  former  action,  ewfenee 
was  only  given  on  the  first  demand,  that  the  plaintiffs  recovered  damages 
adapted  to  that  demand,  and  that  the  other  demand  for  the  goods  still 
remains  unsatisfied.  By  attending  to  the  pleadings  in  this  action,  it 
will  also  be  found  that  the  plaintiffs  are  right  in  point  of  form.  The 
issue  was,  whether  the  damages  demanded  in  this  action  have  been 
already  satisfied  by  the  money  in  the  former  action :  and  most  clearly 
they  have  not.  The  case  of  Markham  v.  Middleton,  2  Stra.  1259,  is 
extremely  different  from  the  present.  There,  the  plaintiff  had  but  one 
demand;  and,  though  the  jury  gave  inadequate  damages  for  that 
demand  on  account  of  the  plaintiff's  not  being  prepared  with  proof  of 
his  whole  bill,  he  would  have  been  barred  by  that  verdict  if  it  had  stood: 
but,  in  this  case,  there  were  two  distinct  demands,  not  in  the  least 
blended  together ;  and,  though  the  plaintiffs  might  in  the  first  action 
have  proved  this  demand,  owing  to  inadvertence  they  did  not,  and  the 
recovery  of  the  note  in  that  action  is  no  bar  to  their  demand  in  this, 
which  is  for  goods  sold.  In  truth,  this  is  a  question  of  great  delicacy: 
we  must  take  care  not  to  tomp*  persons  to  try  experiments  in  one  action, 
and,  when  they  fail,  to  suffer  them  to  bring  other  actions  for  the  sane 
demand :  the  plaintiff  who  brings  a  second  action  ought  not  to  leave  it 
to  nice  investigation  to  see  whether  the  two  causes  of  action  be  the 
same ;  he  ought  to  show  beyond  controversy  that  the  second  is  a  differ- 
ent cause  of  action  from  the  first,  in  which  he  faiUd.  In  this  case  it 
is  clearly  shown  that  this  demand  was  not  inquired  into  in  the  former 
*4fiVl  act*on*M     ^he  interest  sought  to  be  recovered  *in  this  action  is 

-J  not,  as  suggested,  accessory  to  the  bill :  the  plaintiff's  right  to 
it  arises  altogether  collaterally  to  the  bill.  [CKowder,  J.— Suppose 
the  plaintiff  had  endorsed  the  bill  away,  what  would  have  happened!] 
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The  endorsement  of  the  bill,  it  is  submitted,  could  not  affect  the  con- 
tract now  declared  on.  It  is  not  a  cause  of  action  that  would  run  with 
the  bill.  The  holder  of  the  bill  could  recover  no  more  than  ordinary 
interest.  [Crowder,  J. — Could  two  persons  at  the  same  time  recover 
interest  on  the  bill  ?]  Why  not  ?  The  defendant  and  D'Arcy,  by  a 
contract  quite  distinct  and  collateral,  have  agreed  to  pay  201.  per  month. 
[Cbesswell,  J. — As  interest  an  the  bill.]  The  defendant  is  liable  upon 
the  bill,  with  all  its  legal  consequences,  in  whose  hands  soever  it  may 
be :  and  he  is  also  liable  for  the  performance  of  the  express  contract 
lie  has  collaterally  entered  into.  The  second  plea,  which  is  addressed 
to  the  interest  accruing  since  the  time  of  signing  the  judgment,  is  sub- 
ject to  the  same  observations. 

Keane,  in  reply. — If  the  201.  per  month  is  interest  payable  on  the 
bill,  it  could  only  be  recoverable  as  accessory  to  the  principal  debt. 
If  it  be  a  penalty,  there  should  have  been  an  assessment  of  damages 
npon  a  writ  of  inquiry.  The  plaintiff  not  having  adopted  that  course, 
has  foregone  his  remedy.  'The  argument  on  the  other  side  is  clearly 
not  consistent  with  the  decision  of  this  court  in  the  case  of  Florence 
*.  Drayson,  1  C.  B.  N.  S.  584  (E.  C.  L.  R.  vol.  87). 

Cur.  adv.  vult. 

Cockburn,  C.  J.,  now  delivered  the  judgment  of  the  court : — 

It  appears  to  us,  upon  the  authority  of  Florence  v.  Drayson,  1  C.  B. 
N.  S.  584,  that  interest  could  be  recovered  upon  the  contract  set  out 
in  the  pleadings,  if  at  *all,  only  for  such  period  as  ordinary  r*j£/» 
interest  could  be  recovered  upon  the  bill,  in  the  absence  of  any  *• 
express  agreement. 

The  interest  due  under  the  contract,  though  constituting  a  distinct 
debt,  and  properly  declared  for  in  a  count  upon  the  agreement,  or  for 
interest,  is  only  a  substitute  for  the  interest  ordinarily  recoverable  as 
damages  upon  a  bill.  Therefore,  when  judgment  was  recovered,  and. 
the  claim  upon  the  bill  passed  into  res  judicata  (so  that  any  further 
interest  payable  would  be  upon  the  judgment,  under  the  statute,  not 
npon  the  bill),  the  right  to  interest  under  the  agreement  ceased.  As 
to  the  interest  which  accrued  previously  to  the  judgment,  however,  the 
judgment  is  no  answer.  It  is  clear  that  the  plaintiff  has  not  recovered 
the  interest  now  claimed  in  the  action  upon  the  bill.  And,  looking  at 
the  declaration,  which  determined  the  scope  of  that  action,  the  plaintiff 
could  not  have  recovered  such  interest  in  that  action,  for  want  of  a  count 
upon  the  agreement,  or  for  interest. 

For  these  reasons,  we  give  judgment  for  the  plaintiff  upon  the  first 
plea,  which  is  pleaded  in  answer  to  tho  claim  for  interest,  both  before 
w  well  as  after  the  judgment,  and  for  the  defendant  upon  the  second 
plea,  which  is  pleaded  in  answer  to  the  claim  for  interest  after  the  judg- 
ment only. 

Judgment  for  the  plaintiff  on  the  demurrer  to  the  first  plea. 
Judgment  for  the  defendant  on  the  demurrer  to  the  second  plea* 
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Id  an  actloa  for  maliciously  and  without  reasonable  or  probable  came  rearing  the  plaintiff  tth 
.  arretted  under  a  ea.  aa,  toued  upon  a  judgment  obtained  by  the  defendant  against  him.  »4 
upon  which  the  defendant  maliciously  and  without  reasonable  or  probable  caate  eodor*d  i 
direction  to  lery  the  whole  amount  reoovered  by  the  judgment,  where**  a  portion  of  tkt 
amount  bad  been  previously  antiafled, — the  declaration  alleged,  as  damage  oaiwod  by  the  am* 
for  the  greater  amount,  that  the  plaintiff  was,  after  be  was  taken,  during  bis  detention.  as4 
before  bis  discharge,  able  and  willing  and  offered  to  pay,  and  always  afterwards  dvriag.  kit 
-  detention  was  willing  to  pay,  and  was  finally  dieeaargod  from  imprisonment  upon  paying,  tat 
f mailer  sum ;  and  that  the  plaintiff,  by  reason  of  the  premises,  was  necessarily  pot  to  %U 
incurred  divers  costs  and  ezponses  in  and  about  obtaining  his  dincbarge : — Held,  that  d« 
declaration  sufficiently  showed  special  damage  resulting  to  the  plaiatiff  from  the  arrest,— iai*. 
much  as,  to  entitle  him  to  a  verdict,  the  plaintiff  most  show,  not  merely  that  he  waa  armtel 
and  kept  in  custody  for  a  greater  amount  than  was  due,  however  improperly  endorsed,  tat 
also  that,  by  reason  of  the  arrest  and  detention  for  the  larger  sum,  his  imprisonment  vat 
prolonged,  or  the  expense  of  obtaining  hit  discharge  increased. 

This  was  an  action  for  maliciously  and  without  reasonable  or  proba- 
ble cause  arresting  the  plaintiff  for  a  larger  sum  than  was  due  to  the 
defendant. 

The  declaration  stated  that  the  defendant,  on  the  19th  of  Norember, 
1855,  by  the  judgment  and  consideration  of  the  Court  of  Common 
Pleas  at  Westminster,  in  a  certain  action  in  which  the  now  defendant 
was  the  plaintiff  and  the  now  plaintiff  was  the  defendant,  recovered 
against  the  now  plaintiff  the  sum  of  2652.  9*.  6d. :  that  afterwards  the 
now  defendant,  by  means  of  certain  proceedings  had  under  and  bj 
rirtue  of  the  Common  Law  Procedure  Act,  1854,  obtained  from  certain 
then  debtors  of  the  plaintiff,  as  garnishees  of  a  certain  debt  then  owing 
from  the  said  debtors  to  the  plaintiff,  the  sum  of  202.  13*.  lid.,  in  pay- 
ment and  satisfaction  of  so  much  of  the  said  debt  of  2652.  9*.  6d. :  that 
the  defendant  afterwards  wrongfully  and  maliciously  sued  and  prose- 
cuted out  of  the  said  court  a  certain  writ  of  capias  ad  satisfaciendum 
founded  on  the  said  judgment,  directed  to  the  sheriff  of  Hampshire, 
commanding  the  said  sheriff  to  take  the  plaintiff  and  keep  him  to  satisfy 
the  defendant  the  said  debt  of  2652.  9«.  6d.,  and  afterwards  wrongfidhj 
and  maliciously  y  and  without  any  reasonable  or  probable  cause,  endorsed 
the  said  writ  with  directions  to  levy  the  whole  of  the  said  debt  of  2651 
*4fifll  ^*"  ^*'  an^  *afterwar<*8  wrongfully  and  maliciously,  and  without 
J  any  reasonable  or  probable  cause,  delivered  the  said  writ,  so 
endorsed,  to  the  said  sheriff*  who  afterwards  under  the  same,  and  within 
his  bailiwick,  took  the  plaintiff  by  his  body,  and  imprisoned  him ;  and 
the  plaintiff  was  imprisoned  and  detained  in  prison  under  the  said  writ 
to  satisfy  the  defendant  the  whole  of  the  said  sum  of  2652.  9«.  6<f.,  for 
a  long  space  of  time,  to  wit,  from  thence  until  his  discharge  thereinafter 
mentioned;  whereas,  at  the  several  times  of  the  said  suing  out,  endors- 
ing, delivering,  taking,  imprisoning,  and  detaining  in  prison,  a  much 
Ifess  sum  than  the  said  sum  of  2652.  9*.  6c?.,  to  wit,  the  sum  of  244i 
15*.  Id.  and  no  more  was  due  and  owing  from  the  plaintiff  upon  the 
aaid  judgment,  and  the  plaintiff,  after  the  said  taking,  during  the  said 
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detention,  and  long  before  his  discharge  thereinafter  mentioned,  was 
able  and  willing  and  offered  to  pay,  and  always  afterwards  during  the 
said  detention  was  able  and  willing  to  pay,  and  afterwards  was  dis- 
charged from  imprisonment  under  the  said  writ  on,  and  satisfied  the  said 
judgment  by,  payment  of  the  said  sum  of  2441.  15*.  Id.  and  no  more : 
and  the  plaintiff,  by  reason  of  the  premises,  was  necessarily  put  to  and 
incurred  divers  costs  and  qxpenses  in  and  about  his  maintenance  during 
the  said  detention,  and  in  and  about  obtaining  his  discharge  as  afore- 
said :  and  the  plaintiff  claimed  5002. 

The  defendant  demurred,  on  the  ground  that  the  declaration  did  not 
show  that  the  plaintiff  sustained  any  damage  in  consequence  of  the 
arrest.     Joinder. 

Maniity,  in  support  of  the  demurrer. (a) — The  *declaration  is  r+Aaa 
bad  in  substance.  It  states  the  recovery  of  the  judgment  by  *• 
the  defendant  against  the  now  plaintiff,  and  avers  that  the  defendant 
afterwards  wrongfully  and  maliciously  (not  saying  without  reasonable 
or  probable  cause)  sued  out  a  ca.  sa.  thereon.  It  then  goes  on  to  aver 
that  the  defendant  wrongfully  and  maliciously,  and  without  reasonable 
or  probable  cause,  endorsed  the  writ  with  directions  to  levy  the  whole 
of  the  debt  for  which  the  judgment  was  signed.  But  there  is  no  allega- 
tion showing  that  any  special  damage  resulted  to  the  plaintiff  from  that 
act.  If  there  were,  then,  possibly,  according  to  the  authority  of 
Churchill  v.  Siggers,  3  Ellis  fc  B.  929  (E.  G.  L.  R.  vol.  77),  the  plain- 
tiff might  have  had  a  good  cause  of  action.  The  plaintiff,  however, 
does  not  allege  that  he  was  at  the  time  able  to  pay  the  smaller  sum,  but 
merely  that,  after  the  taking,  and  during  his  detention,  he  was  able  and 
offered  to  pay  the  sum  actually  due  upon  the  judgment.  [Cockburn, 
C.  J. — Surely,  from  the  moment  he  was  in  a  position  to  pay  the  amount 
vhich  would  entitle  him  to  be  discharged,  he  was  damaged  by  the  deten- 
tion.] It  is  not  suggested  that  the  proper  sum  was  not  accepted  as 
soon  as  tendered.  If  it  had  been  so  alleged,  the  fact  might  have  been 
tra?ersed. 

D.  2>.  Keane,  contrft,  was  not  called  upon.  Cur.  adv.  vult. 

Cockburn,  C.  J.,  now  delivered  the  judgment  of  the  court : — 

*This  was  an  action  for  maliciously  and  without  reasonable  or  r#^7/v 
probable  cause  causing  the  plaintiff  to  be  arrested  under  a  writ  *- 
of  execution  issued  upon  a  judgment  obtained  by  the  defendant  against 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant,  were, — 

"1.  That  the  act  eomplained  of,  via,,  e* using  the  plaintiff  to  be  arrested  on  a  writ  of  ea.  sa. 
SBacned  for  too  much,  was  not  necessarily  and  per  se  injurious  to  the  plaintiff,  and  no  ground 
Of  setton,  without  special  damage. 

M 1  That  the  declaration  states  no  special  damage :  it  appears  thereby  that  the  plaintiff*  paid 
no  more  than  the  amount  really  due :  ond  it  does  not  appear  that  his  imprisonment  was  pro* 
longed  or  expenses  incurred  by  him  increased  by  the  excessive  claim. 

M3.  That  it  is  not  alleged  that  the  writ  was  issued  without  probable  cause;  and  it  is  to  be 
hfemd  that  the  defendant  had  probable  cause  for  issuing  it  for  the  full  amount  of  the  jndp 
■eat" 

H.  8.,  VOL.  II. — 21 
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the  plaintiff,  and  upon  which  the  defendant,  as  the  declaration  afiep* 
maliciously  and  without  reasonable  or  probable  cause  endorsed  a  dire*  * 
tion  to  levy  the  whole  amount  recovered  by  the  judgment,  whereas,  ij 
portion  of  that  amount  had  been  previously  satisfied:  and  the  declart>| 
tion  proceeds  to  allege,  as  damage  caused  by  the  arrest  for  the  grettoH 
amount,  that  the  plaintiff  was,  after  he  was  taken,  during  his  detentiM, . 
and  before  his  discharge,  able  and  willing  and  offered  to  pay,  and  alwijf* 
afterwards  during  his  detention  was  willing  to  pay,  and  was  finally  dis*  • 
charged  from  imprisonment  upon  paying,  and  discharged  the  judgment* 
by  paying,  the  smaller  sum ;  and  that  the  plaintiff,  by  reason  of  th* ; 
premises,,  was  necessarily  put  to  and  incurred  divers  costs  and  expense*} 
in  and  about  his  maintenance  during  the  said  detention,  atad  in  and  aboi|! 
obtaining  his  discharge  as  aforesaid.  To  this  declaration  the  defendant"! 
demurred ;  and  the  case  was  argued  on  his  behalf  by  Mr.  Memvty%  whi. 
admitted  the  authority  of  the  case  of  Churchill  v.  Siggers,  3  Ellis  fc- 
B.  929,  where  the  Court  of  Queen's  Bench,  in  an  elaborate  judgment 
held  an  action  to  be  maintainable  for  a  malicious  arrest  without  reaaoik. 
able  or  probable  cause  for  more  than  remained  due  upon  the  judgnn^j 
as  in  the  present  case,  special  damage  being  shown  to  have  been  n»v 
tained  by  the  plaintiff  in  consequence  of  such  arrest.  He,  boweverf  { 
insisted  that  such  damage  was  not  sufficiently  shown  by  the  declaratwa 
in  the  present  case. 

We  are,  however,  of  opinion  that  special  damage  is  sufficiently  alleged 
It  would  not  be  competent  for  the  plaintiff  at  the  trial  to  obtain  a  rer* 
diet  by  proving  merely  that  he  was  arrested  and  kept  in  custody  for  a 
♦4.711  greater  amount  than  was  due,  however  improperly  'endorsed;! 
•*  but  he  must  also  prove,  that,  by  reason  of  the  arrest  and  deten- 
tion for  the  larger  sum,  his  imprisonment  was  prolonged,  or  the  expense 
of  obtaining  his  discharge  increased. 

Judgment  must,  therefore,  be  for  the  plaintiff. 

Judgment  for  the  plaintit 


* 


TALBOT  v.  FISHER.    June  1. 

re,  whether  an  award  mede  upoa  a  reference  under  Che  3d  section  of  the  Combod  La*  Pi* 
oednre  Aet,  1864,  is  enforceable  by  attachment  or  order  under  the  1*2  Viet,  c  1 10,  s.  19- 

TJhb  matters  in  dispute  between  tre  parties  in  this  cause  were  by* 
judge's  order,  under  the  3d  section  oi  the  Common  Law  Procedure  Aet, 
1854,  referred  to  the  arbitration  of  a  county  court  judge,  who  made  an 
award  in  favour  of  the  plaintiff. 

Slreeten  moved  to  make  the  order  a  rule  of  court — The  3d  section 
cf  the  17  &  18  Vict.  c.  125,  enacts,  that,  "  if  it  be  made  to  appear,  at 
*j»j  lime  after  the  issuing  of  the  writ,  to  the  satisfaction  of  the  coot 
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or  a  judge,  upon  the  application  of  either  party,  that  the  matter  in  dis- 
pute consists  wholly  or  in  part  of  matters  of  mere  account,  which  can- 
not conveniently  be  tried  in  the  ordinary  way,  it  shall  be  lawful  for  such 
court  or  judge,  upon  such  application,  if  they  or  he  think  fit,  to  decide 
such  matter  in  a  summary  way,  or  to  order  that  such  matter,  either 
wholly  or  in  part,  be  referred  to  an  arbitrator  appointed  by  the  parties, 
or  to  an  officer  of  the  court,  or,  in  country  causes,  to  the  judge  of  any 
county  court,  upon  such  terms  as  to  costs  and  otherwise  as  such  court 
or  judge  shall  think  reasonable ;  and  the  decision  or  order  of  such  court 
or  judge,  or  the  award  *or  certificate  of  such  referee,  shall  be  r*47o 
enforceable  by  the  same  process  as  the  finding  of  a  jury  upon  *- 
ike  matter  referred."  [Cresswell,  J. — A  verdict  cannot  be  enforced 
by  attachment.  Cockburn,  0.  J. — The  language  of  the  section  is  very 
precise.]  No  doubt  the  plaintiff  may  sign  judgment :  but  the  question 
is  whether  he  may  not  also  take  the  course  pointed  out  by  the  1  ft  2 
Vict.  c.  110,  s.  18. 

Cresswell,  J. — There  can  be  no  objection  to  your  taking  the  first 
step,  by  making  the  order  a  rule  of  court.  But  you  must  not  assume 
that  you  receive  any  encouragement  from  the  court  as  to  the  second. 

Willes,  J. — Before  you  draw  up  your  rule,  you  had  better  look  at 
the  case  of  Kendil  t>.  Merrett,  18  G.  B.  173  (E.  0.  L.  R.  vol.  86). 

Rule  abeolute.(a) 

(a)  The  7th  section  enacts  that  "  the  proceeding!  upon  any  raeh  arbitration  at  aforesaid  shall, 
except  otherwise  directed  thereby  or  by  (he  submission  or  document  authorising  the  reference, 
fee  conducted  in  like  manner,  and  subject  to  the  same  rales  and  enactments,  as  to  the  power  of 
the  arbitrator  and  of  the  court,  the  attendance  of  witnesses,  the  production  of  documents,  enforcing 
or  Htdng  arid*  the  award,  and  otherwise,  as  upon  a  reference  made  by  consent  ander  a  rale  of 
tsart  or  Judge's  order." 


•The  Vestry  of  the  Parish  of  ST.  PANCRAS  v.  BATTER-  rwff 

BURY.    June  2.  L  *U 

Where  a  pecuniary  obligation  is  created  by  a  statute,  and  a  remedy  expressly  giren  for  enforcing 
it,  that  remedy  must  be  adopted. 

An  action  in  a  superior  court  wiU  not  lie  against  the  owner  or  occupier  of  a  house,  for  the 
recovery  of  his  proportion  of  the  expenses  of  paring  a  street,  under  the  Metropolis  Local  Man- 
agement Act,  tS  4  10  Viet.  o.  130 ;  but  recourse  must  be  had  to  the  remedy  pointed  out  by  the 
335th  section  of  the  act,  vis.  by  a  proceeding  before  two  justices. 

The  declaration  stated,  that  the  first  election  of  vestrymen  and 
auditors  of  accounts  of  the  parish  of  St.  Pancras,  in  the  county  of 
Middlesex,  under  the  act  of  the  session  of  parliament  holden  in  the 
18th  and  19th  years  of  the  reign  of  Queen  Victoria,  intituled,  "  An 
act  for  the  better  local  management  of  the  metropolis,"  took  place,  to 
wit,  on  the  15th  of  November,  1855,  according  to  the  provisions  of  the 
laid  act,  and  the  full  number  of  elective  vestrymen  to  be  elected  at 
>uch  election  according  to  the  provisions  of  die  said  act  were  then 
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elected,  and  all  things  necessary  to  be  done  and  performed  for  the  due 
election  of  such  full  nnmber  according  to  the  provisions  of  the  said  act 
then  took  place  and  were  performed ;  and  that  afterwards,  after  the  | 
commencing  and  coming  into  operation  of  the  said  act,  a  certain  ; 
street  in  the  said  parish,  called  The  Prince  of  Wales's  Road,  Haverstock 
Hill,  one  part  of  which  is  called  or  known  as  Prince's  Terrace,  Prince 
of  Wales's  Road,  and  another  part  of  which  is  called  Roxburgh  Terrace, 
Prince  of  Wales's  Road,  was  a  new  street  laid  out  or  made,  not  pared 
to  the  satisfaction  of  the  plaintiffs,  and  the  owners  of  the  houses 
forming  the  greater  part  of  the  said  street  were  then  desirous  of  having 
the  same  paved  either  throughout  the  whole  breadth  of  the  carriage* 
way  and  footpaths  thereof,  or  some  part  of  such  breadth,  and  the 
plaintiffs  deemed  it  necessary  or  expedient  that  the  same  should  be 
paved  in  manner  following,  that  is  to  say,  that  the  road  should  be  made 
of  twelve  inches  of  hard  core  or  burnt  ballast,  four  inches  of  pit  ballast, 
and  four  inches  of  flints;   that  the  channels  should  be  paved  with 

*4781  Eran^e  not  *e88  ^an  Eighteen  inches  wide  and  seven  inches 
-*  deep;  that  the  footways  should  be  paved  with  2 J  inch  York 
stone,  and  be  kerbed  with  granite  kerb  twelve  inches  by  eight  inches, 
upon  hard  foundation ;  and  that  the  amount  of  the  estimated  expenses 
of  providing  and  laying  such  pavement  was  determined  by  the  surveyor 
for  the  time  being  of  the  plaintiffs ;  and  that  the  defendant  then  was 
and  is  the  owner  of  some  of  the  houses  forming  the  said  street,  that  is 
to  say,  of  the  houses  known  as  and  numbered  Nos.  1,  2,  S,  4,  7,  and 
11,  Prince's  Terrace,  Prince  of  Wales's  Road,  and  the  house  known  as 
and  numbered  3  in  Roxburgh  Terrace  aforesaid;  and  that  other 
persons  were  and  are  owners  respectively  of  the  other  houses  forming 
the  said  street ;  and  that,  by  virtue  of  the  said  act,  the  defendant  and 
the  said  other  owners  were  or  might  be  directed  by  the  plaintiffs  to 
join  in  paying  the  sum  of  money  determined  by  the  said  surveyor  to 
be  the  amount  of  the  estimated  expenses  of  providing  and  laying  such 
payment ;  and  that  the  plaintiffs  considered  it  just  and  reasonable  to 
apportion  and  did  apportion  the  sum  of  money  or  expenses  so  to  be 
paid  between  the  defendant  and  the  said  other  owners  in  manner 
following,  that  is  to  say,  that  the  sum  to  be  paid  by  each  owner  of  the 
said  houses  should  be  the  amount  of  the  actual  cost  of  providing  and 
laying  so  much  of  such  pavement  as  might  be  in  front  of  his  said  house 
or  houses  up  to  the  middle  of  the  carriage-way  so  in  front  of  the  same 
inclusively,  together  with  a  sum  bearing  such  a  ratio  to  the  whole  cost 
of  the  intersections  as  the  frontage  of  his  property  might  bear  to  the 
whole  length  of  frontage ;  and  that  the  value  of  the  materials  found  on 
the  property  of  each  owner  should  be  allowed  in  payment  of  the  sum 
to  become  due  from  him  on  such  apportionment ;  and  that,  by  such 
apportionment  and  allowance,  which  were  made  before  the  demand 
thereinafter  mentioned,  the  sum  of  17192. 12s.  9<J.  became  and  was  the 
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*sum  doe  to  the  plaintiffs,  and  the  sum  of  702.  18*.  2d.  became  r^g 
and  was  the  sum  which  it  was  the  duty  of  the  defendant  as  L 
owner  of  the  said  houses  in  Prince's  Terrace,  and  the  sum  of  12/.  16*. 
lid.  became  and  was  the  sum  which  it  was  the  duty  of  the  defendant 
as  owner  of  the  said  house  in  Roxburgh  Terrace,  to  pay  to  the 
plaintiffs  in  respect  of  the  said  estimated  expenses ;  and  that,  after  the 
said  apportionment  and  deduction  had  been  made,  the  said  sums  of  702. 
18*.  2d.  and  122.  16*.  lid.  were  demanded  of  the  defendant  by  the 
plaintiffs ;  and  the  defendant,  by  reason  of  the  premises,  and  by  force 
of  the  said  statute,  became  indebted  to  the  plaintiffs  in  the  said  sums 
of  70/.  18*.  2d.  and  122.  16*.  lid. ;  and  that  all  things  had  happened 
and  by  the  plaintiffs  been  done  to  entitle  the  plaintiffs  to  have  the 
said  sums  of  702.  18*.  2d.  and  122.  16*.  lid.  paid  to  them  by  the 
defendant,  and  to  maintain  this  action ;  yet  that  the  defendant  had  not 
paid  the  said  sums  of  702. 18*.  2d.  and  122. 16*.  lid.,  or  either  of  them : 
and  the  plaintiffs  claimed  882.  15*.  Id. 

The  defendant  pleaded,  that  the  said  street  was  not  a  new  street  laid 
out  or  made  as  alleged.  He  also  demurred,  the  ground  of  demurrer 
stated  in  the  margin  being,  "  that  the  action  is  for  expenses  by  statute 
18  &  19  Vict.  c.  120  directed  to  be  paid,  and  that  a  special  remedy  for 
enforcing  payment  thereof  is  provided  by  s.  225  of  the  said  act,  and 
therefore  an  action  does  not  lie  for  them." 
The  plaintiffs  joined  in  demurrer. 

Lush  (with  whom  was  Shee,  Serjt.),  in  support  of  the  demurrer. — The 
declaration  in  this  case  is  founded  upon  the  105th  section  of  the 
Metropolis  Local  Management  Act,  18  &  19  Vict.  c.  120,  which  enacts, 
that,  « in  case  the  owners  of  the  houses  forming  the  greater  part  of  any 
new  street  laid  out  or  made,  or  hereafter  to  be  laid  out  or  made,  which 
is  not  paved  to  the  satisfaction  of  the  vestry  or  district  board  of  the 
parish  or  district  in  which  *such  street  is  situate,  be  desirous  of  r^A** 
having  the  same  paved,  as  hereinafter  mentioned,  or  if  such  L 
vestry  or  board  deem  it  necessary  or  expedient  that  the  same  should  be 
bo  paved,  then  and  in  either  of  such  cases  such  vestry  or  board  shall 
well  and  sufficiently  pave  the  same,  either  throughout  the  whole  breadth 
of  the  carriage-way  and  foot-paths  thereof,  or  any  part  of  such  breadth, 
and  from  time  to  timo  keep  such  pavement  in  good  and  sufficient  repair ; 
and  the  owners  of  the  houses  forming  such  street,  shall,  on  demand,  pay 
to  such  vestry  or  board  the  amount  of  the  estimated  expenses  of  pro- 
viding and  laying  such  pavement  (such  amount  to  be  determined  by  the 
surveyor  for  the  time  being  of  the  vestry  or  board) ;  and,  in  case  such 
estimated  expenses  exceed  the  actual  expenses  of  such  paving,  then 
the  difference  between  such  estimated  expenses  and  such  actual 
expenses  shall  be  repaid  by  the  said  vestry  or  board  to  the  owners  of 
houses  by  whom  the  said  sum  of  money  has  been  paid ;  and,  in  case  the 
estimated  expenses  be  less  than  the  actual  expenses  of  such  paving, 
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then  the  owners  of  the  said  houses  shall,  en  demand,  pay  to  the  nil 
vestry  or  board  such  farther  sum  of  money  as,  together  with  the  sn 
already  paid,  amounts  to  such  actual  expenses."  The  217th  seetioi 
enacts  that  "  it  shall  be  lawful  for  any  vestry  or  district  board  to 
require  the  payment  of  any  costs  or  expenses  which  the  owners  of  anj 
premises  may  be  liable  to  pay  under  this  act,  from  any  person  who 
then  or  at  any  time  thereafter  occupies  such  premises ;  and  the  owaa 
shall  allow  every  such  occupier  to  deduct  all  sums  of  money  which  he 
so  pays,  or  which  are  levied  by  distress,  out  of  the  rent  from  time  to 
time  becoming  due  in  respect  of  the  said  premises,  as  if  the  same  hsd 
been  actually  paid  to  such  owner  as  part  of  such  rent."  And  s.  235 
provides  the  mode  of  enforcing  this  obligation.  It  enacts,  that,  "is 
every  case  where  the  amount  of  any  damage,  costs,  or  expenses  is  by 
*4811  ^"s  act  directed  to  be  ^ascertained  or  recovered  in  a  summary 
-*  manner,  or  the  amount  of  any  damage,  costs,  or  expenses  is  by 
this  act  directed  to  be  paid,  and  the  method  of  ascertaining  the  amount 
or  enforcing  the  payment  thereof  is  not  provided  for,  such  amount  shall, 
in  case  of  dispute,  be  ascertained  and  determined  by,  and  ehaU  be 
recovered  before  two  jueticee."  The  question  is,  whether,  in  addition  to 
that  remedy,  the  occupier  is  also  liable  to  an  action.  The  inconvenience 
which  would  result  froria  such  a  construction  shows  that  this  never  could 
have  been  intended :  if  an  action  will  lie,  it  might  be  brought  at  tny 
time  within  six  years,  and  long  after  the  party  had  ceased  to  occupy; 
whereas,  the  proceeding  before  the  justices  is  limited  to  six  months: 
11  &  12  Vict.  c.  43,  8.  11.  This  question  was  raised  in  the  Court  of 
Queen's  Bench,  in  the  last  term,  in  a  case  of  The  Vestry  of  St 
Pancras  v.  Morgan,  upon  the  local  acts  of  this  parish,  and  the  court 
there  held  that  an  action  would  not  lie. 

*489i  Atherton  (with  whom  was  2).  D.  Keane\  eontr&.(a) — *Thst  a 
"-J  duty  is  created  by  the  105th  section  of  the  18  &  19  Vict,  cu  ISO, 
cannot  be  doubted ;  and  it  has  repeatedly  been  deeided,  that,  whereter 
a  statute  imposes  a  duty  upon  a  party  to  pay  a  sum  of  money,  a  debt 
is  created  which  is  recoverable  by  an  action  at  law.  The  82  G.  3,  c 
74,  s.  8,  imposes  certain  rates  and  duties  "  to  be  paid  by  the  master  or 

(a)  The  points  which  were  marked  for  argument  on  the  part  of  the  plaintiffs  were  aa  follows:— 
"  1.  That  the  225th  and  226th  Motions  of  tbo  18  A  19  Viet.  e.  120  do  aot  apply  to  estfiaen* 
•xpenses. 

"2.  That  the  18  A  19  Viet.  e.  120  does  not  provide  any  remedy  for  ertimated  expenses: 
"  3.  That  the  18  A  19  Vict  c.  120  does  not  repeal  the  57  6.  3,  e.  29,  and  therefore  that  tie 
restrict  acting  in  the  exercise  of  paring  powers  under  the  former  act,  may  act  under  or  vpoaatt 
or  any  of  the  provisions,  clauses>  powers,  and  authorities  contained  in  it 

"  4.  That  the  moneys  sned  for  may  also  be  recovered  in  this  action  by  the  plaintiffs  wader  Iks 
88th,  120th,  and  137 tb  sections  of  tho  57  G.  3,  c.  29,  the  powers,  Ac,  of  the  commiasioacrs  suV 
fog  under  it  being  transferred  tc  the  plaintiffs : 

"  5.  That  the  effect  of  the  57  G.  3,  is,  to  enable  the  commissioners  and  vestry  to  recover 
moneys  due  to  them,  by  the  process  which  may  in  a  given  cast  stem  to  thorn  the  mors  expe- 
dient; that  the  105th  section  of  tbo  18  *  19  Vict.  e.  120  creates  a  duty  or  obligation  to  f*y 
money,  and  that  therefore  an  action  will  lie  for  its  recovery ;  and  that  the  power  of  distress  give) 
by  the  226th  section  is  merely  a  cumulative  remedy." 
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owners"  for  every  ship  or  vessel  of  a  certain  burthen  passing  from,  to, 
or  by  Ramsgate :  s.  14  declares  that  «  no  coasting  vessel  or  fisherman 
•ball  pay  the  doty  charged  by  that  act  oftener  than  once  in  any  year :" 
ft.  15  empowers  the  collectors  to  distrain  every  ship  and  all  the  tackle, 
Ac.,  for  non-payment  of  the  duties :  by  s.  16,  it  was  enacted,  that,  if 
say  master  or  owner  of  any  ship  or  vessel  should  elude  or  avoid,  or 
attempt  to  elude  or  avoid,  payment  of  the  duties,  he  should   stand 
charged  and  be  liable  to  the  payment  of  the  same,  and  that  the  same 
should  be  levied  and  recovered  from  soch  master  or  owner  by  the  same 
method  by  which  fines  and  penalties  imposed  by  the  act  were  levied 
and  recovered :  and  by  s.  72,  penalties  and  forfeitures* were  to  be  levied 
by  action  or  distress.     In  Shepherd  *.  Hills,  11  Exch.  55,  f  the  defend- 
ant, who  was  sued  for  duties  under  the  above  act,  was  the  owner  of  a 
vessel  which  several  times  in  the  year  sailed  to  Jersey,  aad  brought 
from  thence  oysters  which  the  defendant  purchased  from   fishermen 
there,  and  which  he  deposited  in  beds  at  Milton :  and  it  was  held,  that 
tn  action  would  lie  on  the  statute  for  the  recovery  of  the  duties,  and 
that  the  power  of  distress  was  merely  a  cumulative  remedy.     Parke, 
B.,  there  says :  "  There  is  no  doubt,  that,  wherever  an  act  of  parlia- 
ment creates  a  duty  or  obligation  to  pay  money,  an  action  will  lie  for 
its  recovery,  unless  the  act  contains  some  provision  to  the  *con-  r*4oo 
ttury.(a)    It  is  true  that  this  statute  gives  a  power  of  distress,  *• 
but  that  is  clearly  a  cumulative  remedy/'    [Willbs,  J. — The  ground 
of  the  decision  there  was,  that  the  distress  was  not  a  perfect  remedy.] 
The  question  here  is,  whether  the  language  of  the  225th  section  of  the 
18  k  Id  Viet.  c.  120  is  sufficient  to  preclude  an  action.     It  is  submit- 
ted that  that  section  does  not  confer  jurisdiction  at  all  upon  the  justice 
in  this  ease.     The  words  "  in  case  of  dispute"  override  everything  that 
follows  in  that  part  of  the  section.     To  oust  the  jurisdiction  of  the 
superior  courts,  the  language  must  be  clear.     The  sum  made  payable 
lys.  105  is  not  properly  described  in  s.  225  as  «  expenses :"  the  105th 
action  relates  not  to  "expenses"  merely,  but  "e$timated  expenses." 
[Cockburv,  C.  J. — They  become  ascertained  by  s.  225.]    If  "  e*- 
PeiBes"  would  of  itself  include  expenses  to  be  incurred  as  well  as 
fcready  incurred,  the  provisions  contained  in  the  158th  and  170th  sec- 
tions would  have  been  unnecessary.     It  cannot  be  said  that  the  con- 
struction here  contended  for  would  render  the  225th  section  inopera- 
tw;  for,  there  would  still  remain  cases  to  which  it  would  apply, — the 
***  of  carelessly  or  accidentally  breaking    lamps,   &e.,~-s.    207. 
[Wiubs,  j.,  referred  to  Stevens  v.  Jeacocke,  11  Q.  B.  731  (E.  G.  L. 
&;  ™i  68).    By  the  St.  Ives  Bay  Pilchard  Fishery  Act,  4  &  5  Yict.  o. 
"ii'f  it  is  enacted  that  certain  stems  or  stations  shall  be  bounded  as 
*****  defined,  and  that,  in  cases  of  interference  by  one  boat  with  ano- 

(«)  8m  Anonymou*  6  Mod.  27;  The  Major  of  Swuuoa  v.  Hopkiaa,  8M.4W.  901  ;|  Oaofr 
***V,»ll.AW:iS7.t 
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ther  under  specified  circumstances,  the  fish  taken  by  the  party  i 
ing  shall  be  forfeited  to  the  party  interfered  with,  and  the  interfering 
party  shall  forfeit  50Z.  The  plaintiff  declared  in  case,  setting  forth, 
that,  after  the  statute  passed,  he  was  proceeding  to  take  fish  in  his 

*4ft41  ProPer  turn  an<*  8tati°n)  and  would  have  taken  them,  but  *the 
•*  defendant  prevented  him  from  so  doing,  by  unlawfully  and 
wrongfully  throwing  a  net ;  and  the  declaration  described  the  proceed- 
ing so  as  to  bring  it  within  the  statutory  prohibition.  On  motion  in 
arrest  of  judgment,  it  was  held  that  the  declaration  showed  no  cause 
of  action,  the  plaintiff  stating  no  interference  with  any  common  lar 
right,  and  the  statute  having  only  imposed  a  particular  penalty  for  the 
act  done,  and  having  therefore  given  no  general  right  of  action.]  It 
is  not  sufficient  to  deprive  a  party  of  his  common  law  right  to  have 
recourse  to  a  court  of  law,  that  the  statute  has  provided  another 
remedy.  [Cockburn,  C.  J. — Here  you  have  the  new  duty  created  by 
the  statute  which  provides  the  remedy.]  In  the  Earl  of  Shaftesbury 
v.  Russell,  IB.  &  G.  666  (£.  G.  L.  R.  vol.  8),  8  D.  &  R.  84  (E.  C.  L. 
R.  vol.  16),  the  33d  section  of  the  48  G.  3,  c.  99,  enacting,  that,  <-if 
any  question  or  difference  shall  arise  upon  taking  any  distress  (for 
assessed  taxes),  the  same  shall  be  determined  by  the  commissioners  of 
taxes, "  it  was  held,  that,  as  the  jurisdiction  of  the  superior  courts  was 
not  expressly  taken  away,  an  action  at  common  law  was  maintainable 
for  a  wrongful  distress.  [Williams,  J. — The  question  is,  whether  the 
remedy  is  cumulative  where  the  remedy  is  given  by  the  statute  which 
creates  the  debt  or  duty.]  A  railway  act, — 5  Vict.  sess.  2,  c.  lxxx.,  s. 
264,— imposed  a  penalty  on  the  company  for  the  interruption  of  any 
road,  and,  in  the  case  of  a  private  road,  made  the  penalty  "  payable 
to  the  owner  thereof:"  the  same  act  (s.  357)  enacted  that  any  penalty 
imposed  thereby,  the  recovery  of  which  was  not  otherwise  provided  for, 
might  be  recovered  by  summary  proceeding,  upon  complaint  before  two 
or  more  justices :  and  it  was  held, — in  Collinson  v.  The  Newcastle  and 
Darlington  Railway  Company,  1  Gar.  &  K.  546  (E.  G.  L.  R.  vol.  47),— 
that  this  did  not  bar  the  party  entitled  from  his  remedy  by  action  at 
law.  [Gresswell,  J. — The  words  in  s.  225  of  the  act  under  considera- 
*48V1  t'on  are  "8^a^  ^e  recovered,"  not  "recoverable."]  So,  in  *the 
J  5  &  6  Vict.  c.  lxxx.,  s.  857,  the  words  were  "  may  be  recovered 
by  summary  proceeding,"  Ac. 

Lush,  in  reply. — There  are  many  cases  where  "  may,"  in  a  statute, 
has  been  construed  "  shall ;"  but  "  shall"  has  n'  ver  been  held  to  give 
an  option.  This  is  of  all  others  a  case  in  which  it  is  least  likely  that 
the  legislature  would  intend  to  give  a  cumulative  remedy.  There  may 
be  fifty  owners  assessed, — are  there  to  be  fifty  actions  to  recover  the 
estimated  expenses  ?  And,  should  the  estimate  be  too  large,  are  there 
to  be  fifty  actions  to  recover  back  the  excess  ?  Again,  the  liability  ifl 
imposed  upon  every  occupier  at  the  time,  or  who  may  come  in  after- 
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wards :  it  clearly  could  not  have  been  the  intention  of  the  legislature 
to  let  in  such  a  flcod  of  litigation.  In  Shepherd  v.  Hills,  11  Exch.  55,  f 
it  is  difficult  to  see  how  any  question  could  have  arisen,  seeing  that  the 
Tery  same  section  (s,  72)  which  gave  the  power  to  distrain  also  gave  the 
deputy  master  a  right  to  bring  an  action.  A  public  local  act, — 1  Vict. 
c  xcvi., — for  making  a  railway  in  Ireland,  provided*  that,  if  any  pro- 
prietor of  shares  should  refuse  to  pay  a  call,  it  should  be  lawful  for  the 
company  to  sue  for  it  in  any  of  the  Queen's  courts  of  record  in  Dublin, 
and  gave  a  general  form  of  declaration  :  and  it  was  held,  that,  the  debt 
and  the  remedy  being  created  by  the  statute,  the  company  were  bound 
to  pursue  the  remedy  pointed  out  by  it,  and  could  not  bring  an  action 
for  a  call,  and  declare  in  the  general  form,  in  an  English  court :  The 
Dundalk  Western  Railway  Company  v.  Tapster,  1  Q.  B.  667  (E.  G.  L. 
B.  vol.  41).  [Willes,  J. — I  think  that  case  has  been  somewhat 
doubted.]  It  is  not  necessary  to  rely  upon  it  here.  The  216th  section 
throws  some  light  upon  the  construction  of  the  225th,  if  any  were 
wanted.  By  that  section  it  is  enacted,  that,  in  all  cases  where  any 
vestry  or  district  board  is  authorized  to  order  any  costs,  charges,  or 
expenses  to  be  paid  by  private  parties,  it  *shall  be  lawful  for  r*AQa 
such  vestry  or  district  board  to  order  and  accept  payment  of  such  *- 
costs,  charges,  and  expenses,  together  with  interest  thereon  after  a  rate 
not  exceeding  5L  for  the  hundred  by  the  year,  by  instalments,  within 
such  period,  not  exceeding  twenty  years  in  each  case,  as  they  may 
determine,  the  amount  thereof  to  be  recoverable  in  the  same  manner 
as  other  expenses  are  to  be  recovered  under  this  act."  It  is  said  that 
the  sum  sought  to  be  recovered  in  this  action  is  not  "  expenses,"  within 
the  meaning  of  the  225th  section :  but  the  language  of  the  clause  is  as 
large  as  possible. 

Cockburn,  C.  J. — I  am  of  opinion,  that,  under  the  circumstances 
here  stated,  no  action  will  lie,  but  that  the  proper  remedy  for  the 
recovery  of  the  expenses  in  question,  is,  by  the  mode  pointed  out  in 
the  225th  section  of  the  statute.  Where  an  act  of  parliament  creates 
a  duty  or  obligation,  and  gives  a  remedy  for  a  breach  of  it  by  a  pecu- 
liar proceeding,  a  question  arises  whether  the  remedy  so  provided  is 
the  only  one  to  be  had  recourse  to,  or  whether  it  is  cumulative.  But 
here  the  language  of  the  225th  section  of  the  statute  is  very  peremp- 
tory :  it  enacts,  that,  in  every  case  where  the  amount  of  any  damage, 
costs,  or  expenses  is  by  this  act  directed  to  be  paid,  and  the  method  of 
ascertaining  the  amount  or  enforcing  the  payment  thereof  is  not  pro- 
vided for,  the  amount  shall,  in  case  of  dispute,  be  ascertained  and  deter* 
mined  by,  and  shall  be  recovered  before,  two  justices."  The  words  are 
*<  shall  be  recovered."  The  act  having  created  the  pecuniary  obliga- 
tion, points  out  in  the  most  positive  and  peremptory  language  the  mode 
in  which  it  shall  be  enforced.  I  think  it  is  clear  that  the  legislature 
intended  that  the  summary  proceeding  thus  pointed  out  should  be  the 
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only  one*  And  one  can  readily  understand  why  this  should  be  s*v  & 
tnay  be  that  there  are  a  hundred  houses  the  owners  or  oceupiets  af 
*4ft71  wkich  are  *<5a.lle<i  upon  to  contribute  to  the  expenses  of  paving 
-*  a  street,  and  there  might  be  numerous  disputes  among  the  ine> 
Tiduals  interested.  No  legal  question  of  any  nicety  or  difficulty  codd 
well  arise  to  call  for  the  intervention  of  a  court  and  jury :  the  only  din* 
putes  which  could  arise,  would  be  as  to  the  amount  to  be  contributed 
by  each.  I  cannot  conceive  a  tribunal  better  qualifed  to  desl  wifck 
inch  matters  than  the  one  chosen  by  the  legislature,  I  think  we  shell 
best  give  effect  to  the  intention  of  the  act  by  holding  that  the  expei 
in  question  are  not  recoverable  by  action. 

Crbsswell,  J. — I  also  am  of  opinion  that  the  pecuniary  oUigats 
and  the  mode  of  enforcing  it  are  indissolubly  united  by  the  statute, 
cannot  be  severed* 

Williams,  J. — I  am  of  the  same  opinion*  and  for  th$  same  n 
This  belongs  to  that  class  of  cases  where  the  act  at  once  impose*  the 
duty  and  directs  the  remedy.  The  case  of  Shepherd  v.  Hills,  11  Exch. 
65,f  at  first  sight  seems  to  be  at  variance :  but,  in  that  case,  the  remedy 
did  not  cover  the  whole  right 

WiLLES,  J.,  concurred.  Judgment  for  the  defendant. 


The  law  seems  well  settled  in  the  Renwick  ».  Morris,  7  Hill,  575; 
United  States  as  it  is  in  England,  that  sett  v.  Carietoo,  32  Maine,  553 ;  Smith 
when  a  right,  with  its  appropriate  re-  v.  Lockwood,  13  Barb.  209 ;  Thnratee 
medy,  existed  at  common  law,  if  a  sta*  v.  Prentiss,  1  Manning,  469.  Where 
tute  gives  a  new  remedy  in  affirmative  a  statute  authorizes  an  injury  and  pro* 
Words,  or  rather  without  a  negative  ex-  vides  a  remedy  for  it,  no  action  will  lis 
press  or  implied,  this  does  not  take  away  at  common  law,  as  where  land  is  takes 
the  common  law  remedy:  Crittenden  v.  for  roads:  Sudbury  Meadows  v.  Mid- 
Wilson,  5  Cowen,  165 ;  Oooch  v.  Ste-  dlesex  Canal,  23  Pick.  36 ;  Bodge  v. 
phenson,  1  Shep.  371 ;  The  State  v.  Essex,  3  Met.  380. 
Norton,  3  Zabriskie,  83.  When  a  statute  creates  an  offence 

But  if  the  right  be  conferred  or  ere-  and  does  not  prescribe  a  remedy,  tat 

ated  by  the  statute,  the  remedy  pre-  proper  common  law  remedy  may  be  «o> 

scribed  by  the  statute  and  no  other  can  ployed :  Colburn  v.  Swett,  I  Met.  232; 

be  pursued  :  Almy  v.  Harris,  5  Johns.  Elder  v.  Bernis,  Ibid.  599;  Van  Hook 

175  i  Lang  v.  Scott,  1  Blackf  405;  tr.  WhiUok,  3  Edw.Oh.  304. 
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STEEL.    May  22. 

tie  37th  section  of  the  Common  Law  Procedure  Aot,  1852,  which  enables  the  oourt  or  a  judge, 
in  the  esse  of  the  misjoinder  of  a  defendant  in  an  action  on  contract,  to  amend  such  misjoinder 
«as  ararisuiee  at  lAe  trial,"  does  aot  apply  to  a  eaee  whore  the  party  whose  name  it  sought  to 
he  expunged  baa  been  joined,  not  by  mistake  or  inadTertenoe,  but  designedly  for  the  purpose  of 
seeking  to  fix  bim  with  liability :  and  an  application  to  amend  under  that  section  cannot  be 
entertained  after  the  verdict  has  been  returned. 

the  222d  section  does  not  apply  to  the  east  of  a  misjoinder  of  parties. 

This  was  an  action  for  work  and  labour,  &c,  as  an  attorney  in  the 
conduct  of  a  suit  upon  the  alleged  retainer  of  both  defendants,  against 
the  South  Eastern  Railway  Company,  in  which  the  plaintiffs  were 
nonsuited :  see  16  G.  B.  550  (E.  C.  L.  R.  vol.  81). 

The  cause  was  tried  before  Cresswell,  J.,  at  the  sittings  after  last 
Michaelmas  Term.  The  evidence  showed  a  retainer  by  the  defendant 
Alexander  only,  and  the  jury  found  that  George, — who  was  a  roan  of 
substance,  and  who  had  been  held  to  bail  by  the  plaintiff  when  about  to 
proceed  to  Australia, — had  been  improperly  made  a  party  to  the 
action  against  the  railway  company,  and  accordingly  returned  a  verdict 
for  him  and  against  Alexander  only ;  whereupon  the  learned  judge 
said  that  that  was  in  point  of  law  a  verdict  for  both  defendants,  and  he 
directed  it  to  be  so  entered. 

Before  the  entry  of  the  verdict,  however,  the  plaintiff's  counsel  asked 
the  learned  judge  to  amend  the  record  by  striking  out  the  name  of 
George  Steel.  The  learned  judge  thought  he  had  no  power  to  do  so, 
bat  he  reserved  leave  to  the  plaintiff  to  move  to  enter  the  verdict 
against  Alexander  Steel,  if  the  court  should  be  of  opinion  that  the 
amendment  ought  to  have  been  allowed. 

Hawkins,  accordingly,  in  Hilary  Term  last,  obtained  a  rule  calling 

upon  the   defendants   to  show  cause  why  the  record   and   all   other 

necessary  proceedings  in  this  cause  should  not  be  amended  by  striking 

oat  the  name  of  George  Steel  as  a  defendant,  and  why  the  verdict 

found  for  the  defendants  should  not  be  set  aside,  and  instead  thereof 

a  verdict    entered    for  the    plaintiff   against  *tbe    defendant  r+AQQ 

Alexander  Steel  for  182?.  19«.  lOd. ;  or  why  there  should  not  be  *■ 

a  new  trial,  on  the  ground  that  the  defendant  Alexander  Steel  was 

liable,  and   to  enable  the   plaintiff  to  amend  the  record  and  other 

necessary  proceedings  as  aforesaid,  by  whicL  the  plaintiff  might  recover 

against  him ;  and  why  the  said  record  and  other  proceedings  should  not 

be  amended  accordingly. 

W*.  <?.  Harrison  now  showed  cause. — The  learned  judge  had  no 
power  to  make  the  amendment  proposed,  or  to  reserve  the  point.  The 
amendment  could  only  have  been  made  under  the  87th  or  the  222d 
Jection  of  the  Common  Law  Procedure  Act,  1852, 15  &  16  Vict.  c.  76. 
Ihe  latter  section  is  clearly  inapplicable  here ;  for,  there  is  no  "  defect 
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or  error"  in  the  proceeding,  nor  was  the  amendment  "necessary  for 
tho  purpose  of  determining  in  the  existing  suit  the  real  question  in 
controversy  between  the  parties."     And,  in  Robinson  t>.  Doyle,  3  Ellis 
k  B.  896,  it  was  distinctly  held,  that,  where,  in  an  action  of  contract, 
one  of  several  defendants  appears  at  the  trial  not  to  be  liable,  the 
proper  course  for  the  plaintiff,  under  the  Common  Law  Procedure  Act, 
1852,  is,  to  apply  at  the  trial  for  an  amendment  under  s.  37,  and  that 
the  misjoinder  is  not  such  a  defect  or  error  fcs  can  be  amended  after  tht 
trial  by  the  court  in  banc,  under  s.  222.     The  37th  section  enacts  that 
« it  shall  and  may  be  lawful  for  the  court  or  a  judge,  in  the  case  of  the 
joinder  of  too  many  defendants  in  any  action  or  contract,  at  any  time 
before  the  trial  of  such  cause,  to  order  that  the  name  or  names  of  one 
or  more  of  such  defendants  be  struck  out,  if  it  shall  appear  to  such 
court  or  judge  that  injustice  will  not  be  done  by  such  amendment ;  and 
the  amendment  shall  be  made  upon  such  terms  as  the  court  or  judge  by 
whom  such  amendment  is  made  shall  think  proper ;  and,  in  case  it  shall 
*4Q01  aPPear  at  the  trial  of  any  action  on  contract  that  there  has  *beea 
J  a  misjoinder  of  defendants,  such  misjoinder  may  be  amended  <*$& 
variance,  at  the  trial,  in  like  manner  as  the  misjoinder  of  plaintiffs  has 
been  hereinbefore  (s.  35)  directed  to  be  amended,  and  upon  such  terms 
as  the  court,  or  judge,  or  other  presiding  officer  by  whom  such  amend- 
ment is  made,* shall  think  proper."     Under  the  former  statute,  3  44 
W.  4,  c.  42,  8.  23,  no  amendment  could  be  made  except  during  the 
trial  and  before  verdict:  Brashier  v.  Jackson,  6  M.  4  W.  549. t(«)    The 
policy  of  the  statutes  was,  to  leave  the  whole  matter  to  be  disposed  of 
by  the  judge  on  the  spot,  seeing  that  he  would  be  best  able  to  judge 
of  the  propriety  of  allowing  or  withholding  the  amendment.     Where  the 
judge   refuses   to   allow  an   amendment,   the  court  clearly  will  not 
interfere.(i)    [Gockburn,  G.  J. — The  course  here  adopted  is  the  more 
convenient  one.     It  is  in  effect  the  same  as  if  the  learned  judge  allows 
the  amendment  at  the  trial,  leaving  the  other  side  to  move.]     At  all 
events,  the  amendment  here  sought  could  not  be  granted  after  verdict 
The  judge  had  no  power  to  divest  the  defendants  of  the  right  which  the 
verdict  had  given  them.     The  plaintiff  took  his  chance  with  the  jury; 
and,  having   lost  the  verdict  as  against  both   defendants,  cannot  be 
permitted  afterwards  to  insist  upon  the  separate  liability  of  one  of 
them.    [Gockburn,  C.  J. — The  « trial"  is,  from  the  swearing  of  the 
jury  to  the  finding  of  the  verdict.     The  amendment   here  was  not 
asked  for  until  the  trial  was  over.] 

Hawkint,  in  support  of  the  rule. — The  application  was  early  enough 
if  made  before  the  verdict  was  recorded.  The  statute  22  k  23  Car.  2, 
c.  9,  s.  136,  enacted,  that,  "in  all  actions  of  trespass,  assault  and 

(«)  And  wo  Dot  d.  Bennett  v.  Long,  9  Car.  A  P.  773  (E.  C.  L.  It.  toL  98). 
(©)  See  Jenkins  w.  Phillips,  9  Car.  A  P.  766  (B.  C.  L.  R.  vol.  38) ;  Lucas  v.  Betid,  10  C  B  731 
(*.  C.  L.  R.  toL  70). 
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battery,  and  other  personal  actions,  wherein  the  judge  at  the  trial  of  the 
*eause  should  not  find  and  certify  under  his  hand  upon  the  back  r4t^Q1 
of  the  record  that  an  assault  and  battery  was  sufficiently  proved  *- 
by  the  plaintiff  against  the  defendant,  or  that  the  freehold  or  title  of 
the  land  mentioned  in  the  plaintiff's  declaration  was  chiefly  in  question, 
the  plaintiff  in  such  action,  in  case  the  jury  should  find  the  damages  to 
be  under  the  value  of  40*.,  should  not  recover  or  obtain  more  costs  of 
suit  than  the  damages  so  found  should  amount  unto/'  &e.  Under  that 
statute,  the  certificate  must  of  necessity  be  given  after  the  trial  is  over. 
The  same  words  in  the  37th  section  of  the  Common  Law  Procedure 
Act,  1852,  must  receive  the  same  interpretation.  [Cbbsswbll,  J. — If 
I  had  made  the  amendment  as  prayed,  what  would  have  happened 
next  ?]  The  verdict  would  have  been  recorded  against  Alexander  Steel* 
[Cress well,  J. — The  jury  had  found  no  verdict  against  Alexander.] 
Before  the  application  for  the  amendment,  there  had  been  no  perfect 
finding.  [Cbbsswbll,  J. — The  jury  had  found  that  which  I  told  them 
amounted  to  a  verdict  for  both  defendants.]  Substantial  justice  will  be 
done  by  the  amendment  prayed.  [Cbbsswell,  J. — The  allowance  of 
the  amendment  would  have  worked  injustice.  The  defendant  Alexander 
had  nothing:  George  was  a  man  of  some  substance,  and,  as  he  was 
about  to  sail  for  Australia,  the  plaintiff  caused  him  to  be  arrested ;  and 
now  the  plaintiff  wants  to  relieve  himself  from  the  consequences  of  his 
hasty  proceeding.]  The  plaintiff  failed  to  obtain  a  verdict  against 
George  merely  because  he  was  not  in  a  condition  to  prove  a  joint 
retainer  by  the  two.  [Cockburn,  G.  J. — I  do  not  think  this  is  a  case 
for  an  amendment.  Throughout  the  trial,  the  plaintiff  persisted  in  his 
attempt  to  obtain  a  verdict  against  both  defendants ;  and  it  was  only 
when  he  failed  in  that  attempt  that  he  sought  to  shift  his  ground.  In 
Bobson  v.  Doyle,  there  was  no  application  to  amend  it  the  trial.  In 
Johnson  v.  Goslett,  18  C.  B.  728  (E.  G.  L.  R.  vol.  86),  A.  sued 
*B.,  C,  I).,  E.,  F.,  G.,  and  H.,  in  an  action  of  contract;  H.  r*<Q9 
Buffered  judgment  by  default;  and  the  evidence  failed  as  against  F.  *- 
and  G. :  and  it  was  held  that  it  was  competent  to  the  judge  at  Nisi  Prius 
to  amend  the  record,  under  s.  87  of  the  Common  Law  Procedure  Act, 
1852, 15  &  16  Vict.  c.  76,  by  striking  out  the  names  of  F.  and  G.,  and 
a  proper  case  for  the  exercise  of  his  discretion.  [Cockburn,  C.  J.— » 
The  37th  section  makes  the  misjoinder  amendable  a$  a  variance  at  the 
trial.  Who  ever  heard  of  an  amendment  of  a  variance  after  verdict  t 
Have  you  any  authority  for  it  ?]  There  is  no  case  precisely  in  point : 
but  it  is  submitted  that  the  proposed  amendment  was  warranted  by  the 
statute,  and  in  truth  is  no  more  than  was  done  in  Johnson  v.  Goslett. 
[Cockburn,  C.  J. — There,  the  amendment  was  asked  at  the  proper 
time;  and,  though  the  report  in  18  G.  B.  728  (E.  C.  L.  R.  vol.  86), 
does  not  in  terms  state  so,  the  question  of  amendment  must  have  been 
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reserved  for  the  conrt.(«)  Here,  tbe  case  vent  to  the  jury  upon  fh« 
Yery  issue  the  parties  went  down  to  try,  vis.  whether  there  was  a  join: 
retainer  by  the  two  defendants.]  At  all  events,  assuming  that  the 
application  for  the  amendment  was  too  late,  the  court  will  permit  the 
rule  to  be  made  absolute  in  the  other  alternative,  in  order  that 
substantial  justice  may  be  done  between  the  parties. 

Cockburn,  G.  J. — I  am  of  opinion  that  this  rule  should  be 
discharged,  I  think  the  222d  section  of  the  Common  Law  Procedure 
Act,  1852,  has  no  application  whatever  to  this  case,  and  that  the  whole 
question  turns  upon  the  37th  section,  which  enacts,  that,  "in  case  it 
shall  appear  at  the  trial  of  any  action  on  contract  that  there  has  been 
*4Q<n  a  m'8J°in(^er  °f  defendants,  such  ^misjoinder  maybe  amended  (by 
J  striking  out  the  name  or  names  of  one  or  more  of  such  defend- 
ants) as  a  variance  at  the  trial,  in  like  manner  as  the  misjoinder  of 
plaintiffs  has  been  hereinbefore  (in  s.  85)  directed  to  be  amended,  and 
upon  such  terms  as  the  court,  or  judge  or  other  presiding  officer  by 
whom  such  amendment  is  made,  shall  think  proper."  This  the  judge 
is  to  do,  "  if  it  shall  appear  to  him  that  injustice  will  not  be  done  by 
such  amendment."  This  section  evidently  is  designed  to  meet  the  ease 
of  a  defendant  who  has  been  erroneously  joined ;  and  such  erroneoofl 
misjoinder  is  put  upon  the  footing  of  a  variance :  but  I  think  it  clearly 
was  not  intended  to  apply  to  a  case  where  a  party  has  been  joined  as  a 
defendant,  not  by  mistake,  but  intentionally  and  with  the  deliberate 
purpose  of  trying  to  fix  him  with  liability, — as  was  done  here.  Dowa 
to  the  very  last  moment,  the  plaintiff's  counsel  insisted  that  George  was 
properly  made  a  defendant ;  and,  the  jury  having,  by  their  verdict, 
negatived  his  liability,  he  then  sought  to  have  his  name  expunged  from 
the  record.  I  am  clearly  of  opinion  that  the  87th  section  was  never 
intended  to  apply  to  a  case  where  the  question  of  the  party's  liability 
has  been  left  to  the  jury,  and  the  verdict  has  passed  for  him.  Bat, 
assuming  that  that  section  did  apply  to  such  a  case,  I  think  this  is  not 
an  occasion  in  which  the  discretion  of  the  judge  to  allow  the  amendment 
could  properly  be  exercised.  To  allow  an  amendment  under  such 
circumstances  would,  I  think,  lead  to  very  dangerous  consequences :  it 
would  be  the  means  of  causing  parties  to  be  improperly  made  defendants 
in  the  hope  of  their  being  fixed  with  a  liability  for  which  there  was  no 
foundation.  Where  a  man  has  been  made  a  defendant  throngs 
inadvertence  or  misconception,  and  in  the  course  of  the  trial  the 
evidence  against  him  turns  out  to  be  insufficient,  and  the  plaintiff's 
*4<U1  counsel  makes  a  *bon&  fide  application  to  the  judge  to  strike  out 
-■  his  name  on  that  account,  that  may  be  a  very  fit  case  for  the 
exercise  of  the  judge's  discretion  under  the  statute.  But,  where  the 
plaintiff's  counsel  deliberately  goes  to  the  jury  with  a  view  to  obtaining 
a  verdict  against  all  the  defendants,  and  fails  as  against  one,  I  think 

(a)  Tht  report  in  25  Law  Journ.  C.  P.  274,  doea  oonuia  snob  a  lUlemtst 
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die  case  is  not  one  in  which  he  has  a  right  to  ask  for  the  exercise  of 
die  judge's  discretionary  power  in  his  favour.  Independently,  therefore, 
of  the  question  as  to  the  power  of  the  court  to  allow  this  amendment,  I 
think  this  was  not  a  case  for  it. 

As  to  the  other  branch  of  the  rule,  I  must  confess  I  see  no  ground 
for  a  new  trial.  The  verdict  as  it  stands  is  perfectly  right.  The 
defendant  George  Steel  is  entitled  to  that  verdict.  By  declining  to 
grant  a  new  trial,  we  shall  not  put  the  plaintiff  into  a  situation  in  which 
he  will  be  deprived  of  the  opportunity  of  obtaining  justice  against  the 
other  defendant,  Alexander  Steel.  But,  if  we  were  to  make  the  rule 
absolute,  we  might  be  putting  George  Steel  in  a  worse  position  than 
that  in  which  he  now  stands. 

The  rest  of  the  court  concurring,  Rule  discharged. 


♦SARAH  EMMA  DUNSTON  v.  PATERSON.    June  5.    [*496 

fte  sheriff  baring  a  writ  commanding  him  to  arrest  A.,  took  B.,  who  represented  herself  to  be 
the  person  named  in  the  writ : — Held,  that,  though  B.  might  be  estopped  by  ber  misrepretenta- 
tieo  from  suing  the  sheriff  for  the  original  taking,  he  could  not  justify  detaining  her  after  h# 
kid  notice  that  she  was  not  the  real  party. 

The  declaration  stated  that  the  defendant  assaulted  the  plaintiff,  ant) 

arrested  her,  and  caused  her  to  be  conveyed  in  custody  along  certain 

highways  a  distance  of  forty  miles  to  gaol,  and  kept  her  in  custody  in 

such  gaol   for  the   space  of  eight  weeks  then  next  following;  and* 

the  plaintiff  then  being  kept  and  detained  in  custody  in  the  said  gaol 

by  the  defendant,  and  certain  persons,  to  wit,  John  Dunston  and  others 

to  the  plaintiff  unknown,  being  desirous  of  examining  the  plaintiff  hi 

certain  suits  then  pending  in  the  High  Court  of  Chancery,  and  having 

issued  a  writ  of  habeas  corpus  ad  testificandum,  the  defendant  there* 

upon  caused  the  plaintiff  to  be  removed  in  custody  from  the  said  gaol, 

md  conveyed  in  such  custody  from  the  said  gaol  to  the  examiner's 

office  of  the  said  High  Court  of  Chancery,  a  distance  of  forty  miles, 

•nd  there  to  be  detained  for  the  space  of  two  days ;  and  the  defendant 

thereupon  caused  her  to  be  conveyed  from  the  said  examiner's  office 

Wk  to  the  said  gaol,  and  thereupon  again  detained  ber  in  custody  in 

wch  gaol  for  a  further  period  of  ten  days ;  and,  during  the  several 

times  aforesaid,  the  plaintiff  was  prevented  from  obtaining  her  means 

of,  and  was  removed  from  her  home  and  livelihood ;  and,  during  the 

tones  of  her  imprisonment  in  the  said  gaol,  she  was  kept  upon  weak, 

improper,  and  insufficient  food;   and,  by  means  of  all  the  premises 

aforesaid,  the  plaintiff  was  greatly  disordered  and  weakened  in  body 

*Qd  mind,  and  underwent  great  pain,  and  was  otherwise  injured  in  her. 

fredit  and  circumstances :  and  the  plaintiff  claimed  500/. 

The  defendant  pleaded, — first,  not  guilty. 
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*4Qfil  *Secondly, — to  so  much  of  the  declaration  as  charged  hi* 
-J  with  assaulting  and  arresting  the  plaintiff,  and  keeping  her  in 
custody  in  the  said  gaol  as  above  mentioned,— that,  before  the  commit- 
ting of  either  of  the  alleged  trespasses,  a  certain  writ  of  our  Lady  the 
Queen,  of  capias  ad  satisfaciendum,  directed  to  the  sheriff  of  the  county 
of  Kent,  to  wit,  the  defendant,  was  issued  out  of  the  Court  of  Exche- 
quer at  Westminster,  by  which  said  writ  our  Lady  the  Queen  com- 
manded the  said  sheriff  to  take  the  body  of  the  plaintiff y  if  she  should 
be  found  in  his  bailiwick,  and  her  safely  keep,  so  that  he  might  hare 
her  body  before  the  barons  of  her  Majesty's  said  Exchequer  at  West- 
minster immediately  after  the  execution  thereof,  to  satisfy  one  Hugh 
Hill  the  sum  of  372.  19*.  4<£,  which  he  had  lately  in  the  said  court 
recovered  against  the  plaintiff,  together  with  interest,  as  in  the  said 
writ  was  mentioned ;  which  said  writ  was  afterwards,  and  before  the 
said  committing  of  either  of  the  trespasses,  duly  endorsed  and  delivered 
to  the  defendant  as  and  then  being  such  sheriff  as  aforesaid,  for  execu- 
tion in  due  form  of  law ;  and  thereupon  afterwards,  and  whilst  the  said 
writ  was  in  full  force,  and  before  the  return  of  the  said  writ,  and  within 
the  said  bailiwick  of  the  said  sheriff,  the  defendant,  so  being  and  as 
such  sheriff  as  aforesaid,  did  by  virtue  of  and  under  the  said  writ,  and 
in  all  respects  according  to  the  exigency  thereof,  take  and  arrest  the 
plaintiff  by  her  body,  and  did  convey  her  in  custody  to  gaol,  and  did 
keep  her  in  custody  in  such  gaol,  and  in  the  said  county,  the  said  gaol 
being  the  fit  and  proper  place  to  which  to  convey  and  in  which  to 
detain  the  plaintiff  under  the  said  writ, — which  were  the  trespasses  by 
that  plea  pleaded  to. 

Thirdly, — to  so  much  of  the  declaration  as  was  not  by  the  second  plea 
pleaded  to, — that  theretofore,  and  before  the  committing  of  the  tres- 
♦4.Q71  PM8e8  by  that  plea  *pleaded  to,  or  any  part  thereof,  the  plaintiff 
J  was  in  the  lawful  custody  of  the  defendant  under  the  writ  in  the 
said  second  plea  mentioned ;  and  thereupon,  and  whilst  she  so  lawfully 
remained  in  such  custody,  a  writ  of  our  Lady  the  Queen,  called  a  habeas 
corpus  ad  testificandum,  was  duly  issued  out  and  by  the  authority  of 
the  High  Court  of  Chancery,  to  wit,  in  the  suits  in  the  declaration  men- 
tioned, and  directed  to  the  sheriff  of  Kent,  to  wit,  the  defendant, 
whereby  our  said  Lady  the  Queen  commanded  the  said  sheriff,  the 
defendant  then  being  such  sheriff  as  aforesaid,  that  he  should  on  Tues- 
day the  8d  day  of  February,  1857,  at  twelve  of  the  clock  at  noon, 
bring  before  Kenyon  Stevens  Parker,  Esq.,  one  of  the  examiners  of  the 
said  Court  of  Chancery,  the  body  of  the  plaintiff,  to  be  examined  as  a 
witness  in  such  suits,  and  afterwards,  if  necessary,  from  time  to  time, 
Until  her  said  examination  had  been  completed ;  and  thereof  he  the  said 
sheriff  should  fail  not,  and  that  he  should  take  the  said  writ  with  him : 
and  afterwards,  and  before  the  committing  of  the  said  trespasses  by  that 
plea  pleaded  to,  or  any  part  thereof,  the  said  last-mentioned  writ  was 
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July  delivered  to  the  sheriff,  that  is  to  say,  the  defendant,  he  then  being 
such  sheriff  as  aforesaid ;  and  the  defendant  afterwards,  and  whilst 
the  plaintiff  was  in  the  lawful  custody  of  the  defendant,  as  and  being 
such  sheriff  as  aforesaid,  in  obedience  thereto,  did  cause  the  plaintiff  to 
be  removed  in  custody  from  the  said  gaol  to  the  said  examiner's  office 
of  the  said  High  Court  of  Chancery,  and  there  for  the  purpose  afore- 
said to  be  necessarily  detained  as  in  the  declaration  mentioned,  in  all 
respects  according  to  the  exigency  of  the  same  writ,  and  not  otherwise, 
and  did  afterwards  necessarily  cause  her  to  be  conveyed  from  the  exa- 
miners* office  back  to  the  said  gaol,  in  all  respects  as  aforesaid,  accord- 
ing to  such  exigency  and  his  duty  as  such  sheriff  as  aforesaid,  and  not 
otherwise, — whioh  were  the  trespasses  by  that  plea  pleaded  to. 

♦Fourth  plea, — to  so  much  of  the  declaration  as  was  by  the  i-*4qq 
second  plea  pleaded  to, — that,  before  either  of  the  said  tres-  *• 
passes,  a  certain  writ  of  our  Lady  the  Queen,  called  a  capias  ad  satis- 
faciendum, directed  to  the  sheriff  of  the  county  of  Kent,  to  wit,  the 
defendant,  was  issued  out  of  Her  Majesty's  Court  of  Exchequer  at 
Westminster,  by  which  writ  our  Lady  the  Queen  commanded  the 
defendant,  as  and  being  such  sheriff  as  aforesaid,  to  take  the  body  of 
one  Emily  M.  Dunston,  if  she  should  be  found  in  his  bailiwick,  and  heir 
safely  keep,  so  that  he  might  have  her  body  before  the  barons  of  Hep 
Majesty's  Exchequer  at  Westminster  immediately  after  the  execution 
thereof,  to  satisfy  one  Hugh  Hill  372.  19*.  4d.,  which  he  had  lately  in 
the  said  court  recovered  against  the  said  Emily  M.  Dunston,  together 
with  interest  as  in  that  writ  mentioned  ;  and  thereupon,  afterwards,,  and 
whilst  the  said  writ  was  in  full  force,  and  before  the  return  thereof, 
and  within  the  said  bailiwick  of  the  said  sheriff,  the  plaintiff  having 
notice  of  all  the  premises  aforesaid,  and  especially  that  the  defendant, 
as  and  being  such  sheriff,  was  seeking  to  arrest  the  said  Emily  M.  Dun- 
8ton  under  and  by  virtue  and  according  to  the  exigency  of  the  said 
writ,  asserted,  represented,  and  stated  to  the  defendant,  so  then  being 
BQch  sheriff  as  aforesaid,  and  with  the  view  and  intention  of  procuring 
him  then  and  there,  as  such  sheriff,  to  arrest  the  plaintiff  under  and  by 
virtue  of  the  said  writ,  as  and  for  and  being,  and  she  then  aborting, 
representing,  and  stating  that  she  the  plaintiff  was,  the  said  Mmily  M. 
Dunston,  and  the  person  against  whom  the  said  writ  had  so  issutd;  and! 
she,  the  plaintiff,  then  and  there,  by  the  aforesaid  assertions,,  represen- 
tations, and  statements  (the  defendant  then  and  still  believing  them  to 
be  true),  caused  and  procured  the  defendant,  as  and  so  being  such 
sheriff,  then  and  there,  under  and  by  virtue  of  the  said  writ,  to,  and  he 
did  accordingly,  according  to  law,  thereunder  take  *and  arrest  i-^qa. 
the  plaintiff  by  her  body,  and  convey  her  in  ca&tody  to-  gaol,  *» 
ftnd  did  keep  her  in  custody  in  such  gaol  and  i»  the  said  county,  ihe 
said  gaol  being  the  fit  and  proper  place  to  which  to  convey  and,  in  which 
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to  detain  the  plaintiff  under  the  said  writ, — which  were  the  trespass* 
by  that  plea  pleaded  to. 

Fifthly, — to  so  much  of  the  declaration  as  was  not  pleaded  to  by  the 
fourth  plea, — that  theretofore,  and  before  the  committing  of  the 
grievances  by  that  plea  pleaded  to,  or  any  part  thereof,  the  plaintiff  wm 
in  the  lawful  custody  of  the  defendant  under  the  writ  and  circumstances 
in  the  said  fourth  plea  mentioned,  and  not  otherwise ;  and  thereupon, 
and  whilst  she  so  lawfully  remained  in  such  custody,  the  writ  of  habeas 
corpus  of  our  Lady  the  Queen  in  the  third  plea  mentioned  was  dulj 
issued  out  of  and  by  the  authority  of  the  said  Court  of  Chancery,  to 
wit,  in  the  suits  therein  mentioned,  and  directed  to  the  sheriff  of  Kent, 
to  wit,  the  defendant,  in  all  respects  as  in  the  third  plea  in  that  behalf 
mentioned,  whereby  he  was  commanded  as  in  the  said  third  plea 
mentioned ;  and  thereupon,  afterwards,  the  defendant,  under  and  bj 
virtue  of  such  writ,  did  commit  the  trespasses  by  that  plea  pleaded  to, 
as  and  in  manner  in  the  said  third  plea  mentioned,  and  not  otherwise, 
— which  were  the  trespasses  by  that  plea  pleaded  to. 

The  plaintiff  joined  issue  on  the  defendant's  pleas. 

And,  for  a  second  replication  to  the  fourth  and  fifth  pleas,  the 
plaintiff  «aid,  that,  after  the  assertions,  representations,  and  statements 
in  the  said  fourth  and  fifth  pleas  mentioned,  the  plaintiff  informed  tfo 
defendant,  and  he  then  had  knowledge  and  notice,  that  the  plaintiff  *ai 
not  the  said  Emily  M.  Daneton  mentioned  in  the  said  writ  in  the  said 
fourth  and  fifth  pleas  mentioned ;  and  that  the  plaintiff  sued  the 
defendant  for  the  trespasses  in  the  declaration  mentioned,  and  which 
were  committed  after  the  defendant  had  such  knowledge  and  notice  as 
aforesaid. 

**>001       *Rejoinder  to  the  second  replication  to  the  fourth  and  fifth 
•■  pleas, — that  the  plaintiff  did  not  inform  the  defendant,  nor  had 
he  knowledge  and   notice,  nor  was   he  guilty  as  in  such   replication 
mentioned. 

Second  rejoinder  to  the  second  replication, — that,  at  the  time  of  the 
alleged  knowledge  and  notice,  the  plaintiff  was  lawfully  in  the 
defendant's  custody  in  manner  and  under  the  circumstances  in  the  said 
fourth  and  fifth  pleas  mentioned ;  and  that  the  trespasses  alleged  to 
have  been  committed  after  the  said  alleged  knowledge  and  notice,  were 
and  are  the  continued  keeping  of  *iie  plaintiff  in  custody  under  the  said 
writ  of  capias  ad  satisfaciendum  and  other  acts  lawfully  committed  by 
the  defendant  under  and  by  virtue  of  the  writ  of  habeas  corpus  in  the 
fifth  plea  mentioned,  in  manner  and  form  as  in  the  said  fifth  and  sixth 
pleas  mentioned,  and  not  otherwise. 

The  plaintiff  joined  issue  on  the  rejoinders  to  the  second  replication; 
and  he  demurred  to  the  second  rejoinder,  the  ground*  stated  in  the 
anargin  being,  "thai  the  defendant  was  not  excused  nor  justified  in 
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keeping  the  plaintiff  in  custody  under  the  alleged  writ,  after  he  knew 
that  she  was  not  the  defendant  named  therein."     Joinder. 

WooUcttj  in  support  of  the  demurrer.(a) — The  plea  is  clearly  bad ; 

the  original  taking  was  unlawful.     The  sheriff  is  bound  at  his  peril  to 

know  that  he  arrests  the  right  party :  Coote  v.  Lighworth,  F.  Moore, 

457.    In  Thnrbane's  Case,  Hardres,  323,  a  commission  of  rebellion 

issued  against  one  Thurbane,  of  Gowtherst,  in  Kent,  and  *one  r+rni 

Green  appeared  before  the  commissioners  and  affirmed  himself  to  *■ 

be  the  person,  whereupon  they  apprehended  him  by  virtue  of  their 

commission ;  but  he  made  resistance,  and  snatched  the  commission  from 

them,  and  tore  it  in  pieces.     Upon  affidavit  made  of  this  matter,  an. 

attachment  was  prayed  against  Green ;  and  Hale,  C.  B.,  said  :  "  If  a 

wrong  man  be  taken,  though  he  affirm  himself  to  be  the  person  against 

whom  the  commission  is  awarded,  yet,  the  commissioners  having  no 

warrant  to  take  him  by  their  commission,  his  affirming  himself  to  be 

the  person  will  not  excuse  them  in  false  imprisonment ;  as  hath  been 

held  upon  the  execution  of  a  capias."     These  cases  have  never  been 

overruled:    on  the  contrary,  in   Freeman  v.  Cooke,  18   Law  Journ. 

Exch.  114,  Parke,  B.,  referring  to  the  last-mentionod  case,  says,— 

"The  case  in  Moore,  is  sanctioned  by  Com.  Dig.  Impruonment  (L.  2), 

and  it  always  has  been  the  opinion  of  the  profession  that  it  is  law."(6) 

It  may  be  that  the  plaintiff,  having  once  admitted  herself  to  be  the 

party  against  whom  the  writ  was  issued,  would  be  estopped  from  saying 

that  she  was  wrongfully  arrested  in  the  first  instance ;  but  the  new 

assignment  shows  that  the  sheriff  detained  her  in  custody  after  he  had 

notice  and  knowledge  that  she  was  not  the  right  party :  and  Smith  v. 

Eggington,  7  Ad.  &  E.  167  (E.  C.  L.  R.  vol.  34),  2N.4P.  143,  6 

Bowl.  P.  C.  38,  shows  that  a  new  assignment  was  the  proper  way  of 

raising  the   question.     [Cockburn,  C.  J. — In  order  to  insure  the 

escape  of  the  person  named  in  the  writ,  the  now  plaintiff  represents  to 

the  officer  that  she  is  that  person ;  and  now  she  turns  round  and  says 

that  she  has  been  wrongfully   arrested.     Is  the   sheriff,  under   the 

circumstances,  bound  to  receive  her  assertion  ?]     The  new  assignment 

distinctly  avers  that  the  sheriff  had  knowledge  that  she  was  not  the 

person   named    in    the  writ.      [Williams,   J. — How    do    you    get 

*o?er  the  doctrine  of  Pickard  v.  Sears,  6  Ad.  &  E.  469  (E.  C.  r#-n9 

L  R.  vol.  33),  2N.4P.  488,  Gr'.gg  v.  Wells,  10  Ad.  k  E.  90  L  W* 

(E-  C.  L.  R.  vol.  37),  2  P.  &  D.  296,  and  Freeman  v.  Cooke,  2  Exch. 

^H*t]    The  doctrine  of  those  cases  does  not  apply  here.     [Willes,  J. 

^Those  estoppels  only  justify  the  acts  which  the  conduct  of  the  party 

induces.]    That  is  the  true  distinction.     The  sheriff  can  have  no  lawful 

{«}  Tht  pointi  marked  for  argument  on  the  part  of  the  plaintiff,  were,— 
u  l>  That  the  defendant's  second  rejuinder  if  bad  in  substance. 

**  That  the  defendant  waa  not  justified  in  keeping  the  plaintiff  in  custody  under  the  writ 
tfttr  he  knew  that  she  was  not  the  defendant  named  in  the  writ." 
(*)  8es  2  lien.  654,  65vVf 
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right  to  detain  the  plaintiff;  for,  if  he  has,  he  may  justify  imprisoning 
her  for  life. 

The  court  called  on 

Raymond,  for  the  defendant.(a) — The  plaintiff  has  been  guilty  of  s 
gross  contempt  of  the  process  of  the  court,  and  has  no  right  to  complain 
*cftqi  °f  the  inconvenience  *which  her  own  misconduct  has  brought 
*  upon  her.  Upon  the  record  it  does  not  appear  that  she  is  the 
wrong  person.  The  fourth  plea  states  that  a  writ  was  delivered  to  the 
sheriff,  commanding  him  to  take  the  body  of  one  Emily  M.  Dunston; 
that  the  plaintiff  asserted,  represented,  and  stated  to  the  defendant, 
with  the  vie*  and  intention  of  procuring  him  to  arrest  her  under  the 
writ  as  and  for  Emily  M.  Dunston,  that  she  was  the  said  Emily  M. 
Dunston,  and  the  person  against  whom  the  writ  had  so  issued;  and 
that  she  by  such  assertions,  representations,  and  statements  (the 
defendant  then  and  still  believing  them  to  be  true),  caused  and  procured 
the  defendant  to  arrest  her.  To  this  the  plaintiff  replies,  that,  after 
the  assertions,  representations,  and  statements  in  the  plea  mentioned, 
she  informed  the  defendant,  and  he  then  had  knowledge  and  notice, 
that  the  plaintiff  was  not  the  said  Emily  M.  Dunston  mentioned  in  the 
writ  in  the  said  fourth  plea.  That  is  quite  consistent  with  her  being 
the  person  against  whom  the  writ  issued.  [Cresswbll,  J. — Who,  then, 
is  "the  said  Emily  M.  Dunston  in  the  plea  mentioned?"]  It  is  not 
distinctly  alleged  that  the  defendant  had  knowledge  or  notice  that  the 
plaintiff  was  not  the  said  Emily  M.  Dunston  mentioned  in  the  writ 
If  it  had  been,  that  might  do :  but  all  the  knowledge  and  notice  alleged 
here,  is,  that  which  was  derived  from  her  statement.  That  clearly  ia 
not  enough.  [Cresswell,  J. — Suppose  issue  had  been  taken  upon 
that  allegation,  and  it  was  proved  at  the  trial  that  the  plaintiff  had  told 
the  defendant  after  the  arrest  that  she  was  not  the  right  person,  and 
he  had  answered, — "  Oh,  yes :   I  know  that  very  well ;  but,  as  yon 

-  (a)  The  points  marked  for  argument  on  the  part  of  the  defendant,  were, — 

"  1.  That,  under  the  circumstances  appearing  on  the  record,  he  was  justified  In  taking  amd 
detaining  the  plaintiff  in  the  manner  there  shown : 

"  2.  That,  at  all  events,  for  everything  that  wat  done  under  the  authority  of  the  writ  of  habeas 
corpus  he  was  protected : 

"  3.  That  the  plaintiff  was  estopped  from  disputing  her  identity  with  the  real  defendant  in  the 
Action  of  Hill  v.  Dunston : 

"  4.  That  the  second  replication  was  bad  in  substance,  for  not  showing  when  for  the  frst  time 
the  plaintiff  gave  the  defendant  the  information  therein  alleged: 

"  5.  That  the  information  stated  In  the  said  replication  was  not  to  be  relied  on,  and  could 
Impart  no  knowledge : 

"  6.  That  the  second  replication  ought  to  hare  shown  by  a?  irment,  and  did  not,  that  the  pWn* 
tiff's  false  representations  did  rot  operate  to  prevent  the  curtate  of  EmUy  M.  Dunaton,  and  te 
■are  negatived  all  other  damage  capable  of  arising  out  of  such  false  representations  to  the 
defendant  and  the  plaintiff  in  the  action  of  Hill  *.  Dunston. 

M  7.  That,  in  the  absence  of  such  averment,  damage  to  the  defendant  and  the  plaintiff  Hill 
was  to  be  assumed : 
.  M  8.  That  11  was  consistent  with  such  replication  that  the  plaintiff  was  the  real  defendant: 

"  9.  That,  at  all  events,  such  replication  afforded  no  aaawer  to  the  fifth  plea,  inasmuch  at  the 
irrit  of  habeas  corpus  waa  a  clear  justification  of  aU  to  which  the  plea  was  pleaded." 
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'tricked  me,  I  will  not  let  you  go,"— would  not  that  be  very  good 
evidence  of  knowledge  and  notice  ?]    Possibly  it  might.     But  the  main 
point  is  this, — that,  as  between  these  parties,  the  plaintiff  has  conclu- 
sively estopped  herself  from  saying  that  she  is  not  the  Emily  M. 
Dunston    mentioned    in  the   writ.      The   case   *of   Goote   v.  r *<-/%* 
Lighworth,  F.  Moore,  457,  does  not  amount  to  much:  there,  *- 
there  was  a  mere  acknowledgment  by  the  party  that  his  name  was  the 
Bame.     Here,  that  which  was  done  by  the  plaintiff  was  done  with  the 
intention  of  inducing  the  sheriff  to  take  her.     Thurbane's  Case,  Hardr. 
323,  is  a  mere  dictum,  which  is  not  much  advanced  by  the  observation 
of  Parke  B.,  in  Freeman  v.  Cooke.     [Cockburn,  C.  J. — Do  you  insist, 
that,  because  the  plaintiff  has  misled  the  defendant,  he  is  entitled  to 
keep  her  in  custody  until  she  pays  Emily  M.  Dunston's  debt  ?]     The 
argument  certainly  must  go  that  length.     [Willes,  J. — Suppose  the 
real  Emily  M.  Dunston  were  now  taken,  would  the  sheriff  be  entitled 
to  detain  both  ?]     Yes.     [Willes,  J. — Or  if  the  real  party  were  taken 
and  paid  the  amount,  might  the  sheriff  still  hold  the  present  plaintiff?] 
Not  after  the  debt  was  paid.     But  she  is  absolutely  and  perpetually 
estopped  from  denying  her  identity.     [Cockburn,  C.  J. — The  sheriff 
does  not  appear  to  have  sustained  any  prejudice  by  what  has  been 
done.]     He  was  induced  to  relax  his  efforts  to  capture  the  real  party. 
Suppose  he  had  been  ruled  to  return  the  writ.     [Cockburn,  C.  J. — It 
may  be  that  the  sheriff  would  have  a  remedy  against  the  plaintiff  for 
any  injury  he  may  have  sustained  through  the  misrepresentation :  but 
urely  he  can  have  no  right  to  detain  her  in  custody  indefinitely.]     The 
rule  laid  down  by  the  Court  of  Queen's  Bench  in  Pickard  v.  Sears  and 
Gregg  v.  Wells,  and  substantially  adopted  by  the  Court  of  Exchequer 
in  Freeman  v.  Cooke, — that,  "  where  one,  by  his  words  or  conduct, 
to&fully  causes  another  to  believe  in  the  existence  of  a  certain  state  of 
things,  and   induces   him  to  act  on  that  belief,  or  to  alter   his  own 
previous  position,  the  former  is  concluded  from  averring  against  the 
latter  a  different  state  of  things  as  existing  at  the  same  time," — is 
precisely  applicable  here.     In  Fisher  v.  Magnay,  6  Scott,  N.  R.  588, 
5  M.  &f  G.  778  (E.  C.  L.  R.  vol.  44),  where  a  party  was  sued  by  a 
wrong  name,  *and  suffered  judgment  to  go  against  him,  without  r*rrvc 
attempting  to  rectify  the  mistake,  it  was  held  that  he  could  not  L 
afterwards,  in  an  action   against  the  sheriff  for   false  imprisonment, 
complain  of  an  execution  issued  against  him  by  that  name.     In  giving 
judgment,  the  court  there  put  it  upon  the  ground  of  estoppel.     In 
Morgans  v.  Bridges,  1  B.  &  Aid.  647,  the  sheriff,  having  a  writ 
against  6.  B.,  arrested  M.  B.,  who  was  the  real  debtor,  and  at  the  time 
of  contracting  the  debt  had  represented  himself  as  G.  B. :  and  it  was 
field  that  the  sheriff,  having  been  informed  of  these  circumstances  while 
be  had  the  real  debtor  in  his  custody,  was  not  bound  to  detain  him* 
lord  Ellenborough  there  said:   Where  a  party  has  misrepresented 
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himself,  and  taken  a  name  which  does  not  belong  to  him,  it  is  not 
permitted  to  him  to  take  advantage  of  his  own  wrongful  act,  so  as  to 
enable  him  to  avoid  the  consequences  of  it :  for,  a  mistake  induced  by 
his  own  affirmation  cannot  give  him  a  right  of  action.  If,  therefore, 
the  sheriff  had  in  this  case  detained  Maurice  Barnett,  it  appears  to  me 
that  he  might  have  justified  it,  in  case  that  person  had  brought  in 
Action  for  the  false  imprisonment  against  him.  I  remember  a  case  to 
this  effect  before  Lord  Loughborough,  where  a  person  had  obtruded 
himself  instead  of  another  on  the  sheriff's  officers,  and  afterwards, 
having  been  arrested,  brought  an  action  against  them;  and  Lord 
Loughborough  held  that  it  would  not  lie.  I  dissented  at  that  time 
from  the  decision ;  but,  on  fuller  consideration,  I  have  been  satisfied 
that  that  case  was  rightly  determined."  And  Abbott,  J.,  said:  "The 
question  made  at  the  trial  was,  whether  the  sheriff  might  not  under  this 
warrant  lawfully  have  arrested  and  detained  Maurice  Barnett.  I  then 
thought  that  he  might,  and  I  think  so  still ;  and  that  he  might  have 
justified  in  an  action  for  the  false  imprisonment,  by  averring  that  the 
♦5061  Party  arrested  was  called  Godfrey ;  for,  the  name  by  * which  he 
-*  has  designated  himself  cannot  as  against  him  be  considered  other 
than  his  true  name;  and  so  the  arrest  would  not  be  by  a  mistaken 
name,  as  in  the  case  cited  from  Foster,  312."  [Cockburn,  C.  J. — That 
would  go  to  the  original  arrest]  It  is  admitted  here  that  the  original 
arrest  was  lawful :  the  only  thing  to  make  it,  on  the  subsequent 
detention,  unlawful  is  the  counter-statement  of  the  plaintiff.  [Cock- 
burn,  C.  J. — It  is  impossible  to  say  that  the  custody  was  lawful :  hot 
it  may  be  that  the  plaintiff  is  by  her  conduct  precluded  from  setting  np 
its  illegality  as  a  ground  of  action.]  Erie,  J.,  in  delivering  the 
judgment  of  the  court  in  Walley  v.  M'Connell,  13  Q.  B.  903,  912  (E. 
C.  L.  R.  vol.  66),  says,  that,  "  if  a  defendant  so  acts  as  to  be  concluded 
from  denying  that  he  is  the  defendant,  final  process  against  him  may 
be  valid,  although  not  against  him  by  his  real  name,  but  by  the  name 
that  he  must  be  taken  to  have  adopted."  [Cockburn,  C.  J. — In  that 
case  the  process  went  against  the  individual  intended,  and  was  executed 
upon  the  plaintiff  in  the  mistaken  belief  that  he  was  that  persoiv]  The 
only  difference  between  that  case  and  the  present,  is,  that  there  the 
estoppel  begins  a  little  earlier.  Crawford  v.  Satchwell,  2  Stra.  1218, 
is  also  a  strong  authority  in  favour  of  the  defendant.  In  Howard  v. 
Hudson,  2  Ellis  &  B.  1, 10  (E.  C.  L.  R.  vol.  75),  Lord  Campbell  says: 
"  I  accede  to  the  rule  laid  down  in  Pickard  v.  Sears  and  in  Freeman  r. 
Cooke.  If  a  party  wilfully  makes  a  misrepresentation  to  another, 
meaning  it  to  be  acted  upon,  and  it  is  so  acted  upon,  that  gives  rise  to 
what  is  called  an  estoppel.  It  is  not  quite  properly  so  called ;  but  it 
operates  as  a  bar  to  receiving  evidence  contrary  to  that  representation 
as  between  those  parties."  [Cresswell,  J. — The  party  making  the 
representation  is  estopped  with  reference  to  the  act  done  upon  the  faith 
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of  the  representation.     So,  here,  the  plaintiff  is  estopped  as  to  the 

original  taking.     But  it  must  be  confined  to  that ;  otherwise  you  must 

♦contend  that  the  succeeding  sheriff  would  be  bound  to  keep  the  ri-.- 

plaintiff  in  custody.]     In  Ex  parte  Leslie,  27  Law  Times,  525,  a  *• 

bankrupt  haying  contracted  debts  upon  a  false  representation  of  his 

being  a  trader,  was  held  to  be  afterwards  estopped  from  denying  that 

he  was  at  the  time  a  trader.     In  Tyerman  v.  Smith,  6  Ellis  &  B.  719 

(E.  C.  L.  B.  vol.  88),  it  was  held,  that,  on  a  compulsory  reference 

under  the  Common  Law  Procedure  Act,  1854  (17  k  18  Vict.  c.  125), 

it  is  no  objection  to  entering  up  judgment  on  the  award,  under  s.  8, 

that  the  award  was  made  more  than  three  months  after  the  arbitrator 

entered  on  the  reference,  though  the  order  of  referenco  named  no  time, 

and  no  written  consent  for  enlarging  the  time  had  been  given  by  tlje 

parties,  if  it  appeared  that  the  parties  had,  within  a  month  before  the 

making  of  the  award,  acted  upon  the  reference. as  still  subsisting,— 

such  acting  estopping  them  from  saying  that  the  circumstances  necessary 

to  give  jurisdiction  to  the  arbitrator  did  not  exist.     So,  in  Andrews  v, 

Elliott,  5  Ellis  &  B.  502  (E.  C.  L.  R.  vol.  85),  a  cause  was  tried  without 

a  jury,  before  a  commissioner  at  Nisi  Prius,  not  a  judge  of  the  superior 

courts.     The  parties  had  consented;   and  the  judge  in  open  court 

sanctioned  this  course;  but  there  was  neither  a  judge's  order  nor  a 

consent  in  writing.     The  unsuccessful  party  having  moved  for  a  new 

trial,  it  was  held,  that,  the  commissioner  having  general  jurisdiction  to 

try,  the  parties  were  precluded  by  their  conduct  from  questioning  the 

verdict  on  account  of  the  absence  of  those  preliminaries.     And  in  Cox 

v.  Cannon,  4  N.  C.  453  (E.  C.  L.  R.  vol.  83),  6  Scott,  347,  it  was  held, 

that  if  a  prisoner  who  executes  a  warrant  of  attorney,  introduces  a 

person  as  his  attorney,  he  cannot  afterwards  set  aside  the  warrant  of 

attorney,  on  the  ground  that  such  attorney  was  uncertificated.     Upon 

the  whole,  therefore,  it  is  submitted  that  there  is  nothing  upon  the 

record  to  show  that  the  imprisonment  complained  of  is  illegal,  and  the 

plaintiff  has  by  her  conduct  estopped  *herself  from  denying  that  i-*caq 

she  was  properly  arrested  and  properly  detained.  *- 

Woollett  was  not  called  on  to  reply. 

C&esswell,  J. (a) — The  first  and  second  points  were  disposed  of  in 
the  course  of  the  discussion.  The  plaintiff  might  have  been  estopped 
by  her  conduct  from  denying  that  she  was  properly  arrested  in  the  first 
instance.  But  that  which  is  now  complained  of,  is,  that  the  sheriff 
detained  her  in  custody,  and  still  detains  her,  after  he  has  had  notice 
*ad  knowledge  that  she  was  not  the  person  named  in  the  writ.  How 
can  the  doctrine  of  estoppel  apply  to  that  ?  The  cases  which  have  been 
cited  are  all  beside  the  question. 
The  rest  of  the  court  concurring,        Judgment  for  the  plaintiff.(i) 

(«)  Coekbarn,  C.  J.,  was  absent. 

(*)  Toe  eanse  was  tried  at  the  sittings  in  London  after  thii  term,  and  the  plaintiff  obtaired  a 
1«fet  with  M.  damages. 
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«ncn  *In  the  matter  of  the  Complaint  of  THOMAS  BEADELL  t. 
wyJ      THE  EASTERN  COUNTIES  RAILWAY  COMPANY. 

June  1. 

K  railway  eompany  agreed  with  a  cab  proprietor,  in  consideration  of  bii  paying  them  ftM.  par 
annum,  to  allow  him  the  exclaiire  liberty  of  plying  for  hire  within  their  elation : — The  cent 
refused  to  grant  a  writ  of  injunetion  againet  the  eompany,  under  the  Railway  and  Canal  Trale 
Act,  1854  (17  k  18  Vict  e.  SI),  at  the  instance  of  another  cab  proprieto^-^no  inooarveieam  to 
tJu  public  being  shown  to  hare  arisen  from  the  arrangement. 

Prentice  moved  for  a  writ  of  injunction  against  the  Eastern  Cotm- 
,ies  Railway  Company,  under  the  Railway  and  Canal  Traffic  Act,  17  1 
k  18  Vict.  c.  81,  s.  2,  to  restrain  them  from  giving  an  undue  preference  | 
to  one  Clark,  and  imposing  an  undue  and  unreasonable  prejudice  on 
the  applicant,  under  the  following  circumstances : — The  complainant 
was  the  proprietor  of  two  cabs  which  were  duly  licensed  as  hackney- 
carriages  ;  and  he  complained  that  the  Eastern  Counties  Railway 
Company  refused  to  permit  him  to  ply  for  passengers  at  their  station 
at  Shoreditch,  they  having,  for  a  consideration  of  600/.  per  annum  paid 
to  them  by  Clark,  granted  him  the  exclusive  privilege  of  taking  up  pas- 
sengers within  their  station.  It  appeared  from  the  affidavits  upon  which 
the  motion  was  founded,  that  the  company  allowed  all  cabs  to  enter 
the  station  for  the  purpose  of  setting  down  passengers  at  the  booking- 
office,  but  that,  having  set  down  the  persons  they  brought  to  the  station, 
•hey  were  compelled  to  leave  the  yard.  The  learned  counsel  referred 
to  In  re  Marriott,  1  C.  B.  N.  S.  499  (E.  C.  L.  R.  vol.  87),  as  a  esse 
very  nearly  in  point.  There,  the  London  and  South- Western  Railway 
Company  made  arrangements  at  one  of  their  stations,  with  the  pro- 
prietor of  an  omnibus  running  between  the  station  and  Kingston,  to 
provide  omnibus  accommodation  for  all  passengers  by  any  of  their 
trains  to  and  from  Kingston,  and  allowed  him  the  exclusive  privilege 
of  driving  his  vehicle  into  the  station-yard  for  the  purpose  of  taking  up 
*A101  an(*  8e^n£  down  passengers  *at  the  door  of  the  booking-office: 
J  and  it  was  held,  that,  in  the  absence  of  special  circumstances 
showing  it  to  be  reasonable,  the  granting  of  such  exclusive  privilege 
to  one  proprietor,  and  refusing  to  grant  the  like  facilities  to  the  appli- 
cant, who  also  brought  passengers  from  Kingston  as  well  as  from  other 
places  beyond,  was  a  breach  of  the  prohibition  against  the  granting  of 
undue  and  unreasonable  preferences,  contained  in  the  statute.  [Crbss* 
well,  J. — That  case  is  very  far  from  being  an  authority  in  year 
favour.  Williams,  J. — There  is  no  suggestion  here,  as  there  was  m 
that  case,  that  there  is  not  ample  accommodation  for  the  public] 
There  is  not :  but  it  is  submitted  that  it  is  contrary  to  the  spirit  of 
the  act,  to  give  such  an  exclusive  privilege  to  one  cab  proprietor,  to 
the  prejudice  of  all  others.  [Williams,  J. — In  Marriott's  Case,  the 
'deekion  rests  expressly  upon  the  inconvenience  inflicted  upon  thepuNify 
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not  upon  the  particular  grievance  to  the  applicant.  Cresswell,  J.— - 
Besides,  there  the  applicant  was  prevented  by  the  company  from  setr 
ting  down  his  passengers  at  the  door  of  the  booking-office.  Here,  the 
Only  complaint  is,  that  the  applicant  is  not  permitted  to  ply  for  hire 
in  the  station-yard.]  That  which  is  complained  of  is  clearly  an  undue 
and  unreasonable  privilege  given  to  Clark.  [Williams,  J. — I  think 
it  is  by  no  means  an  unreasonable  thing,  but,  on  the  contrary,  very 
important  to  the  interests  of  the  public,  that  the  vehicles  which  ply  for 
hire  in  the  station-yard  should  be  kept  upon  their  good  behaviour,  by 
being  under  the  control  of  the  company.  Cresswell,  J.— The  case 
of  Barker  v.  The  Midland  Railway  Company,  18  C.  B.  46  (£.  C.  L.  R. 
vol.  86),  has  some  bearing  upon  this.  The  court  there  held  that  an 
omnibus  proprietor  who  carried  passengers  and  their  luggage  for  hire 
to  and  from  a  railway  station,  could  not  maintain  an  action  against  the 
company  for  refusing  to  allow  him  to  drive  his  vehicle  into-the  station- 
*yard.]  There  is  nothing  in  the  decision  there  that  is. inconsistent  r^r^ 
with  the  right  sought  to  be  enforced  here.  *- 

Cresswell,  J. (a) — I  am  of  opinion  that  the  applicant  has  made  ottt 
no  case  for  the  exercise  of  our  jurisdiction  under  the  statute. 

Williams,  J. — The  affidavits  upon  which  this  motion  is  founded  do 
not  show  that  the  agreement  with  Clark  is  not  highly  beneficial  to  the 
public  as  well  as  to  the  company.  And  it  has  been  expressly  laid 
down,  in  a  case  which  has  not  been  cited, — In  re  Barret,  1  C.  B.  N.  S. 
-423  (E.  C.  L.  R.  vol.  87), — that  the  statute  in  question  was  passed 
for  the  benefit  of  the  public,  and  not  for  that  of  individuals. 

Willes,  J.,  concurring,  Rule  refused. 

(a)  Cookburn,  C.  J.,  for  private  reasons,  took  no  part  in  the  discus sion. 


*FRAZER  v.  HATTOK  and  Anoth«r.    May  23.       [*512 

The  plaintiff,  a  seaman,  in  March,  1854,  shipped  on  board  a  vessel  of  the  defendants,  called  the 
Castos,  to  serve  as  steward,  and  signed  articles,  as  required  bj  the  statute  13  A  14  Vict.  c.  93,— 
which  professed  to  be  an  agreement  between  the  master  and  the  several  persons  whose  names 
were  thereto  subscribed, — at  St.  per  month  wages,  for  a  voyage  "from  Liverpool  to  the  west 
coast  of  Africa,  to  trade  in  anj  ports,  bays,  or  rivers  therein,  and  back  to  a  final  port  of  dis- 
charge in  the  united  kingdom,  or  for  a  term  not  to  exoeed  three  years/'  The  articles  con- 
tained, amongtt'others,  the  following  provision, — "  The  crew,  if  required,  to  be  transferred  to 
any  other  ship  in  the  same  employ/'  After  the  Custos  bad  remained  some  time  on  the  African 
coast,  the  plaintiff,  at  the  request  of  the  captain,  was  transferred  to  another  and  a  larger  vessel 
of  the  defendants'  engsged  in  the  same  trade,  called  the  Dauntless,  entering  into  fresh  articles 
with  the  master,  under  which  be  was  to  receive  wages  at  the  rate  of  4/.  per  month.  The) 
Dauntless  arrived  in  Liverpool  on  her  return  voyage  in  June,  1856,  when  the  plaintiff  claimed 
wages  at  41,  per  month  for  the  period  during  which  he  had  served  on  board  the  Dauntless. 
The  defendants  refused  to  pay  him  at  the  increased  rate,  insisting  that  he  was  bound  by  the 
original  articles  to  serve  on  board  any  ship  "in  the  same  employ;"  and  the  plaintiff  declined 
to  accept  the  sum  mentioned  in  the  original  articles: — Held, — 

First,  that  the  artieitfs  were  not  invalid  for  being  in  the  alternative,— "from  Liverpool  to  the  west 
ooast  of  Africa  and  back,  or  for  a  term  not  to  exceed  three  years :" 
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Secondly,  that  the  provision  for  the  transfer  of  the  erer  to  another  vessel  in  the  sunt  •■)*■& 

was  not  in  contravention  of  the  statute : 
Thirdly,  that  the  provision  for  transfer  was  not  limited  to  a  transfer  of  the  whole  crew  eeBte- 

tivcly,  but  that  the  articles  constituted  an  agreement  between  the  owners  and  eaeh  of  ttecrew 

for  himself,  and  eonsequently  that  the  plaintiff  was  bound  to  serve  under  the  origins!  trades. 

and  there  was  therefore  no  consideration  for  the  master's  promise  to  pay  the  increased  wages: 
fourthly,  that  there  was  no  neglect  or  refusal  by  the  defendants,  without  sufficient  cause,  to  say 

the  plaintiff  the  wages  really  due,  so  as  to  render  them  liable  to  the  penalty  imposed  by  is* 

statute. 
Held  also,  that  the  circumstance  of  the  fresh  articles  not  baring  been  executed  in  the  presence 

of  a  consular  agent,  was  not  an  objection  to  their  validity,  provided  they  could  have  been 

set  up. 

This  was  an  action  brought  by  the  plaintiff  to  recover  from  the 
defendants,  the  owners  of  two  vessels  named  respectively  the  Crete 
and  the  Dauntless,  872.  Is.  9<2.,  the  balance  of  a  sum  of  100/.  alleged 
to  be  due  from  the  defendants  to  the  plaintiff  for  wages  as  a  hired 
mariner  and  steward,  and  for  double  pay,  under  the  187th  section  of 
the  Merchant  Shipping  Act,  1854,  for  neglect  or  refusal  to  make  pay- 
ment of  wages  within  the  time  prescribed  by  the  act,  without  sufficient 
cause.  In  the  first  count  the  plaintiff  claimed  certain  wages  due  to 
him  as  steward  of  the  Custos,  and  in  the  second  wages  as  steward  of 
the  Dauntless.  The  declaration  also  contained  counts  for  work  and 
**vm  serv*ces  an(i  f°r  "money  alleged  to  be  due  from  the  defendants 
-1  to  the  plaintiff  upon  accounts  stated  between  them.  The  de- 
fendants paid  into  court  672.  6*.  9d.,  and,  as  to  the  residue  of  the 
demand,  pleaded  never  indebted. 

The  cause  was  tried  before  Bramwell,  B.,  at  the  last  Summer  As- 
sizes at  Liverpool.  It  appeared  that  the  defendants  were  merchants 
trading  to  the  west  coast  of  Africa ;  and  that  the  plaintiff,  on  the  27th 
of  March,  1854,  shipped  on  board  the  Custos  (of  277  tons  burthen), 
then  lying  at  Liverpool,  as  steward  for  a  voyage  thence  to  the  west 
coast  of  Africa  and  back,  or  for  a  term  not  exceeding  three  years,  at 
the  wages  of  3Z.  per  month.  The  articles  which  the  plaintiff  signed, 
and  which  were  in  the  form  sanctioned  by  the  Board  of  Trade,  as  re- 
quired by  the  Mercantile  Marine  Act,  13  k  14  Vict.  c.  93,  contained 
amongst  other  terms  the  following : — 

"  The  several  persons  whose  names  are  hereto  subscribed  hereby 
agree  to  serve  on  board  the  said  ship,  in  the  several  capacities  expressed 
against  their  respective  names,  on  a  voyage  from  Liverpool  to  the  west 
coast  of  Africa,  to  trade  in  any  ports,  bays,  or  rivers  therein,  and  back 
to  a  final  port  of  discharge  in  the  united  kingdom,  or  for  a  term  not  to 
exceed  three  years :  and  the  said  crew  agree  to  conduct  themselves  in 
an  orderly,  faithful,  honest,  and  sober  manner,  and  to  be  at  all  times 
diligent  in  their  respective  duties,  and  to  be  obedient  to  the  lawful 
commands  of  the  said  master,  or  of  any  person  who  shall  lawfully  suc- 
ceed him,  and  of  their  superior  officers,  in  everything  relating  to  the 
said  ship  and  the  stores  and  cargo  thereof,  whether  on  board,  in  boats, 
or  on  shore :  in  consideration  of  which  services  to  be  duly  performed, 
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the  said  master  hereby  agrees  to  pay  to  the  said  crew,  as  wages,  the 
rams  against  their  names  respectively  expressed,  and  to  supply  them 
ffith  provisions  according  to  the  annexed  scale :  And  it  is  hereby 
igreed  that  any  ^embezzlement  or  wilful  or  negligent  destruc-  r*^A 
tion  of  any  part  of  the  ship's  cargo  or  stores,  shall  be  made  good  *- 
to  the  owner  out  of  the  wages  of  the  person  guilty  of  the  same ;  and, 
if  any  person  enters  himself  as  qualified  for  a  duty  which  he  proves  in- 
competent to  perform,  his  wages  shall  be  reduced  in  proportion  to  his 
incompetency :  And  it  is  also  agreed  that  the  regulations  authorized 
by  the  board  of  trade,  which  in  the  paper  annexed  hereto  are  num- 
bered 1  to  22  inclusive,  are  adopted  by  the  parties  hereto,  and  shall  be 
considered  as  embodied  in  this  agreement :  And  it  is  also  agreed,  that, 
if  any  member  of  the  crew  considers  himself  to  be  aggrieved  by  any 
breach  of  the  agreement,  or  otherwise,  he  shall  represent  the  same  to  the 
master  or  officer  in  charge  of  the  ship,  in  a  quiet  and  orderly  manner, 
who  shall  thereupon  take  such  steps  as  the  case  may  require :  And  it 
is  also  agreed  that  no  grog  will  be  allowed :  The  crew,  if  required,  to 
he  transferred  to  any  other  ship  in  the  same  employ,  and  not  to  trade  oh 
their  own  account." 

The  plaintiff  sailed  in  the  Custos,  and  remained  on  board  of  her  for 
some  months.  On  the  12th  of  January,  1855,  the  plaintiff  left  the 
Custos,  and,  together  with  the  master,  entered  on  board  the  Dauntless 
(of  800  tons  burthen),  another  vessel  also  belonging  to  the  defendants, 
under  fresh  articles,  with  an  advance  of  wages,  viz.,  to  4?.  per  month ; 
the  new  articles,  however,  not  being  signed  in  the  presence  of  a  consu- 
lar agent, — there  being  no  constantly  resident  consular  agent  at  the 
place  where  the  transfer  occurred.  The  plaintiff  remained  on  board 
the  Dauntless,  doing  duty  as  steward,  until  her  arrival  in  England  on 
the  22d  of  June,  1856.  The  plaintiff  proved  that  he  served  in  the 
capacity  mentioned  on  board  the  Custos,  and  that  he  was  induced  by 
the  captain's  offer  of  the  increased  pay  to  transfer  himself  to  the 
Dauntless. 

*It  appeared,  that,  on  the  arrival  of  the  Dauntless  at  Liver-  rmz*z 
pool,  the  plaintiff  claimed  to  be  paid  wages  at  4.he  rate  of  42.  per  *• 
month  for  the  period  during  which  he  had  served  on  board  the  Dauntless* 
The  defendants,  however,  refused  to  pay  him  more  than  at  the  rate 
mentioned  in  the  articles  under  which  he  shipped  on  board  the  Custos ; 
insisting  that  he  was  by  those  articles  bound  to  give  his  services,  if 
required,  on  board  the  Dauntless,  that  being  a  vessel  "  in  the  same 
employ"  as  the  Custos ;  and  they  declined  to  pay  him  even  at  the 
lower  rate,  unless  he  would  agree  to  accept  it  as  payment  in  full. 

On  the  part  of  the  defendants,  it  was  objected  that  the  captain  had 
*o  authority  to  stipulate  with  the  plaintiff  for  an  increased  rate  of 
"iges,  and  that  there  was  no  consideration  for  his  promise  to  that 
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effect,  the  plaintiff  being  already  bound  by  the  terms  of  the  original 
articles. 

The  learned  judge  directed  that  a  verdict  be  entered  for  the  plaintiff 
for  192.  15*.,  being  the  difference  between  the  32.  and  42.  per  month 
for  the  time  he  served  on  board  the  Dauntless,  and  22.  13*.  4<?.,  being 
the  penalty  under  the  17  &  18  Vict.  c.  104,  s.  87,  for  the  defendant** 
.neglect  or  refusal  without  sufficient  cause  to  make  payment  of  the 
wages  due,— reserving  leave  to  the  defendants  to  move  to  enter  a  non- 
>8uit  or  a  verdict  for  them,  if  the  court  should  think  that  the  plaintiff 
was  not  entitled  to  the  increased  pay,  and  that  the  penalty  had  not 
been  incurred. 

Brett,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  accordingly. 
He  submitted  that  the  contract  under  the  articles  was  a  separate  con- 
tract between  the  owners  and  each  seaman  who  signed  them ;  that  the 
plaintiff  was  bound  by  the  articles  he  signed  on  shipping  on  board  the 
*  fulfil  Custos  to  serve  for  the  stipulated  period  on  *board  any  other 
-*  vessel  in  the  same  employ,  and  consequently  that  the  master 
had  no  authority  to  make,  nor  was  there  any  consideration  for  the 
making  of,  the  subsequent  articles, — citing  Stilk  v.  My  rick,  2  Camp. 
817,  and  Harris  v.  Carter,  8  Ellis  &  B.  559  (E.  C.  L.  R.  vol.  77).  He 
also  urged,  that,  inasmuch  as  the  second  articles  were  not  signed  in 
the  presence  of  a  consular  agent,  as  required  by  the  160th  section  of 
the  17  &  18  Vict.  c.  104,(a)  they  were  void :  but  upon  this  point  no 
rule  was  granted,  the  court  observing  that  the  omission  of  that  for- 
mality would  not  avoid  the  agreement,  assuming  that  the  master  had 
authority  to  make  it. 

Edward  James,  Q.  C,  and  Milward,  on  a  subsequent  day  in  the 
same  term  showed  cause. — The  plaintiff  is  entitled  to  retain  his  verdict 
for  the  full  amount,  or,  if  not,  at  all  events,  for  the  sum  due  to  him  for 
double  wages  for  the  ten  days  during  which  the  wages  legally  due  were 
*vm  wrthheld.  ^ne  contract  was  for  a  voyage  *from  Liverpool  to 
J  the  west  coast  of  Africa  and  back  to  a  final  port  of  discharge  in 
the  united  kingdom,  or  for  a  term  not  to  exceed  three  years ;  and  it 
contains  the  following  stipulation, — "  The  crew,  if  required,  to  be 
transferred  to  any  other  ship  in  the  same  jmploy."  The  Cnstos  being 
on  the  coast  of  Africa,  the  captain  was  transferred  to  the  Dauntless ; 

(«)  Which  enacts  that  "every  master  of  a  British  ship  who  engage*  any  seaman  at  any  plies 
oat  of  Her  Majesty's  dominions  in  which  there  is  a  British  consular  officer,  shall,  before  carrjiof 
inch  seaman  to  sea,  procure  the  sanction  of  such  officer,  and  shall  engage  such  teaman  befort 
such  officer;  and  the  same  rules  as  are  hereinbefore  (s.  159)  contained  with  respect  to  the  eagagt- 
.tnent  of  seamen  before  shipping  masters  in  the  united  kingdom  shall  apply  to  such  engagement! 
made  before  consular  officers  ;  and,  upon  every  such  engagement,  the  consular  officer  shall  endor* 
Upon  the  agreement  his  sanction  thereof,  and  an  attestation  to  the  effect  that  the  same  has  bees 
signed  in  his  presence,  and  otherwise  made  as  hereby  required ;  and  every  master  who  engtfd 
any  seaman  in  any  place  in  which  there  is  a  consular  officer,  otherwise  than  as  hereinbefoie 
required,  shall  incur  a  penalty  not  exceeding  201  ;  and  if  in  any  case  the  endorsement  and  attes- 
tation hereby  required  is  not  made  upon  the  agreement,  the  burden  of  proving  the  engagemesl 
to  have  been  made  aa  noreinbefore  required  shall  lie  upon  the  master." 
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rod,  desiring  to  have  the  plaintiff's  services  on  board  that  vessel,  he 
offered  to  increase  his  wages  to  41.  per  month,  in  consideration  of  the 
increased  duty  which  from  the  larger  size  of  the  vessel  would  be  cast 
upon  him ;  and  the  new  articles  were  accordingly  signed.  It  is  clear 
that  the  service  on  board  the  Dauntless  was  not  required  of  the  plain* 
tiff  as  a  duty,  otherwise  no  new  articles  would  have  been  entered  into* 
The  main  question  here  is,  whether  there  is  anything  in  the  former 
articles  to  preclude  the  defendant  from  entering  into  this  new  engage* 
ment.  It  is  submitted  that  there  is  not ;  for,  the  stipulation  as  to  the 
transference  of  the  plaintiff's  services  to  another  vessel,  is  inconsistent 
with  the  provisions  of  the  17  &  18  Vict.  c.  104,  and  void  as  against  the 
teamen ;  and,  further,  it  applies  not  to  individual  seamen,  but  to  a 
transhipment  of  the  entire  crew.  The  149th  section  of  the  17  &  IS 
Vict.  e.  104,  enacts  that  "  the  master  of  every  ship,  except,  &c,  shall 
enter  into  an  agreement  with  every  seaman  whom  he  carries  to  sea 
from  any  port  in  the  united  kingdom  as  one  of  his  crew,  in  the  manner 
hereinafter  mentioned  ;  and  every  such  agreement  shall  be  in  a  form 
fenctioned  by  the  board  of  trade,  and  shall  be  dated  at  the  time  of  the 
fat  signature  thereof,  and  shall  be  signed  by  the  master  before  any 
teaman  signs  the  same,  and  shall  contain  the  following  particulars  as 
terms  thereof,  that  is  to  say, — 1.  The  nature,  and,  as  far  as  practicable, 
the  duration  of  the  intended  voyage  or  engagement :  2.  The  number 
and  description  of  the  crew,  specifying  how  many  are  ^engaged  r*r-.Q 
as  sailors:  3.  The  time  at  which  each  seaman  is  to  be  on  board  *- 
Or  to  begin  work  :  4.  The  capacity  in  which  each  seaman  is  to  serve : 
5.  The  amount  of  wages  which  each  seaman  is  to  receive  :  6.  A  scale 
of  the  provisions  which  are  to  be  furnished  to  each  seaman:  7.  Any 
regulations  as  to  conduct  on  board,  and  as  to  fines,  short  allowance  of 
provisions,  or  other  lawful  punishment  for  misconduct,  which  have  been 
sanctioned  by  the  board  of  trade  as  regulations  proper  to  be  adopted, 
tod  which  the  parties  agree  to  adopt :  and  every  such  agreement  shall 
be  so  framed  as  to  admit  of  stipulations,  to  be  adopted  at  the  will  of 
the  master  and  seamen  in  each  case,  as  to  advance  and  allotment  of 
**ges,  and  may  contain  any  other  stipulations  which  are  not  contrary 
to  law:  provided,  that,  if  the  master  of  any  ship  belonging  to  any 
British  possession  has  an  agreement  with  his  crew  made  in  due  form 
according  to  the  law  of  the  possession  to  which  such  ship  belongs  or  in 
*hich  her  crew,  were  engaged,  and  engages  single  seamen  in  the  united 
kingdom,  such  seamen  may  sign  the  agreement  so  made,  and  it  shall 
But  be  necessary  for  them  to  sign  an  agreement  in  the  form  sanctioned 
v  4a  board  of  trade."  The  182d  section,  which  was  obviously  intro- 
duced for  the  protection  of  seamen  against  improvident  agreements, 
ttscts  that  every  stipulation  in  any  agreement,  inconsistent  with  any 
^ovision  of  the  act,  shall  be  wholly  inoperative.  It  is  true,  that,  as 
ttgards  the  voyage  originally  contemplated,  these  terms  were  complied 
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with ;  but  the  articles  were  manifestly  inconsistent  with  the  149th  sec- 
tion, and  more  especially  with  the  second  stipulation  contained  therein 
as  to  the  number  and  description  of  the  crew*  The  transfer  might  be 
to  a  vessel  for  a  totally  different  voyage  ;  and  the  words  "  any  other 
ship  in  the  same  employ"  do  not  necessarily  confine  it  to  a  vessel 
*MQ1  belonging  t°  the  same  owners.    The  150th  *section,  art.  4,  con- 

J  tains  a  provision  as  to  transfer  of  services  to  another  ship.  The 
156th  section  shows  that  the  construction  now  contended  for  is  the 
correct  one :  it  enacts,  that,  "  in  cases  where  several  home-trade  ships 
belong  to  the  same  owner,  the  agreement  with  the  seamen  may,  not- 
withstanding anything  herein  contained,  be  made  by  the  owner,  instead 
of  by  the  master,  and  the  seamen  may  be  engaged  to  serve  in  any  tvc 
or  more  of  such  ships,  provided  that  the  names  of  the  ships  and  tii 
nature  of  the  service  are  specified  in  the  agreement ;  but,  with  the  fore- 
going exception,  all  provisions  herein  contained  which  relate  to  ordinary 
agreements  for  home-trade  ships  shall  be  applicable  to  agreements 
made  in  pursuance  of  this  section."  Here,  the  agreement  contains 
neither  the  name  of  the  ship  to  which  the  transfer  is  to  be  made,  nor 
the  nature  of  the  service  which  is  to  be  substituted.  The  160th  sec- 
tion, which  provides  for  the  engaging  of  seamen  in  foreign  ports, 
contains  the  same  requirements  as  under  s.  149.  But,  assuming  thit 
the  plaintiff  is  not  entitled  to  recover  the  larger  amount  claimed,  he  is 
at  all  events  entitled  to  double  wages  for  the  period  during  which  the 
defendants  withheld  the  pay  stipulated  by  the  articles  for  the  service 
on  board  the  Custos,  under  the  187th  section,  which  enacts  that  "the 
master  or  owner  of  every  ship  shall  pay  to  every  seaman  his  wages 
within  the  respective  periods  following,  that  is  to  say,  in  the  case  of  a 
home-trade  ship,  within  two  days  after  the  termination  of  the  agree- 
ment, or  at  the  time  when  such  seaman  is  discharged,  whichever  first 
happens ;  and  in  the  case  of  all  other  ships  (except  ships  employed  in 
the  southern  whale  fishery,  or  on  other  voyages  for  which  seamen 
by  the  terms  of  their  agreement  are  wholly  compensated  by  shares  in 
the  profits  of  the  adventure)  within  three  days  after  the  cargo  has  been 
♦V201  delivered,  or  within  five  days  after  the  seaman's  ^discharge, 

J  whichever  first  happens ;  and,  in  all  cases,  the  seaman  shall  sti 
the  time  of  his  discharge  be  entitled  to  be  paid  on  account  a  sum  eqaal 
to  one-fourth  part  of  the  balance  due  to  him  ;  and  every  master  or 
owner  who  neglects  or  refuses  to  make  payment  in  manner  aforesaii 
without  sufficient  cause,  shall  pay  to  the  seaman  a  sum  not  exceeding 
the  amount  of  two  days'  pay  for  each  of  the  days,  not  exceeding  ten 
days,  during  which  payment  is  delayed  beyond  the  respective  period* 
aforesaid,  and  such  sums  shall  be  recoverable  as  wages."  The  mere 
fact  of  the  plaintiff's  claiming  too  much,  did  not  absolve  the  owners 
from  paying  or  tendering  what  was  really  due  :  and  here  there  was  no 
evidence  of  any  tender. 
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5r««,  in  support  of  his  rale.— There  was  no  neglect  or  refusal 
"without  sufficient  cause"  to  pay  what  was  really  due :  the  plaintiff 
demanded  to  be  paid  at  the  rate  of  4/.  per  month.     [Williams,  J.— 
It  was  not  absolutely  necessary  that  a  tender  should  be  made ;  but  at 
least  there  should  have  been  an  offer  to  pay  what  was  due.]     The 
plaintiff's  excessive  demand  prevented  the  settlement.     Where  there 
is  a  bon&  fide  dispute,  it  cannot  be  said  that  the  withholding  payment 
was  wilful.     The  defendants  could  not  have  obtained  a  discharge  pur- 
suant to  the  175th  section.(a)     In  construing  *such  an  agree-  r*r91 
ment  as  this,  regard  must  be  had  to  the  voyage  with  respect  to  *- 
which  it  is  made.     The  voyage  here  was  in  the  African  trade, — which 
consists  in  cruising  about  among  the  rivers  and  bays  to  barter  with  the 
natives.     To  carry  on  this  sort  of  trade,  two  or  more  vessels  arc  neces- 
sary,— one  loading  the  produce  for  home,  while  the  others  are  engaged 
in  collecting  it.     [Williams,  J. — If  that  had  been  specified  in  the 
agreement,  one  of  the  objections  which  have  been  made  to  it  would 
have  been  obviated.     The  statute  requires  that  the  vessel   and  the 
voyage  shall   be  specified.     Here,  the   agreement  is  general  in  its 
terms.]    The  intention  of  the  parties  is  manifest.     The  vessel  coming 
home  would  necessarily  require  a  full  crew ;  the  others  would  not. 
The  deadly  nature  of  the  climate  also  would  require  provision  to  be 
made  for  transferring  seamen  from  one  vessel  to  another.     The  wages 
ire  calculated  with  a  due  regard  to  these  circumstances :  and  the  pro- 
visions of  the  act,  which  are  designed  to  guard  the  seaman  from  being 
entrapped  into  an  improvident  bargain,  are  sufficiently  complied  with. 
The  suggestion  that  the  stipulation  in  question  applies  only  to  the  crew 
•collectively,  is  of  no  weight;  for,  the  whole  scope  of  the  arti-  r+coo 
eles  shows  that  they  constitute  a  bargain  between  the  master  or  ^ 
owners  and  each  individual  seaman,  each  stipulating  for  his  own  acts 
and  conduct  only.     [Crowder,  J. — Some  owners   may  trade  to  the 
coa<t  of  Africa  and  to  Hudson's  Bay  :  under  this  agreement,  the  plain- 
tiff might  have  been  transferred  to  a  vessel  bound  for  the  latter  place.] 

{«<  "The  following  rules  shall  be  observed  with  respect  to  the  settlement  of  wages,  that  is  to 
*J»—  I.  Upon  the  completion  before  a  shipping-mnster  of  any  discharge  and  settlement,  the 
feuter  or  owner,  and  each  reaman,  shall  respectively,  in  the  presence  of  the  shipping- master, 
H(Q.  in  a  form  sanctioned  by  the  board  of  trade,  a  mutual  release  of  all  claims  in  rerpect  of  the 
f*«t\  ivnge  or  engagement,  and  the  shipping-master  shall  also  sign  and  attest  it,  and  shall  retain 
ud  traimait  it  as  herein  directed, — 2.  Such  release  so  signed  and  attested,  shall  operate  as  a 
Bite-.!  discharge  and  settlement  of  all  demands  between  the  parties  thereto  in  respect  of  the 
P*»t  t'yage  or  engagement, — 3.  A  copy  of  such  release  certified  under  the  band  of  such  ship- 
piog-ma»ter  to  be  a  true  copy,  shall  be  giren  by  bira  to  any  party  thereto  requiring  the  same ; 
ud  Puch  copy  shall  be  receivable  in  evidence  upon  any  future  question  touching  such  claims  at 
tftftKiid,  and  shall  have  all  the  effect  of  the  original  of  which  it  purports  to  be  a  copy,— 4.  In 
***  "i  which  discharge  and  settlement  before  a  shipping-master  are  hereby  required,  no  pay* 
a«ni,  receipt  settlement,  or  discharge  otherwise  made  shall  operate  or  be  admitted  as  evidence 
•fife  Mease  or  satisfaction  of  any  claim, — 5.  Upon  any  payment  being  made  by  a  master 
W»re «  ibipping-master,  the  shipping- master  shall,  if  required,  sign  and  give  to  such  master  m' 
febtntnt  of  the  whole  amount  so  paid  ;  and  such  statement  shall,  as  between  the  master  ana' 
w  employer,  be  received  as  evidence  that  be  has  made  the  payment!  therein  mentioned." 
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The  same  objection  would  arise  whatever  might  be  the  construction  pot 
Upon  the  agreement.     [Willes,  J. — The  form  of  articles  sanctioned 
by  the  board  of  trade  requires  the  ship  to  be  named,  and  the  1st  arti- 
cle of  8.  149  requires  the  voyage  to  be  defined  :  have  these  been  com- 
plied with  ?]     The  statute  is  only  directory  in  those  respects ;  and  that 
section  provides  that  the  agreement  may  contain  any  other  stipulations 
which  are  not  contrary  to  law.     There  is  nothing  illegal  in  the  stipu- 
lation for  the  transfer ;  and,  if  there  were,  it  is  not  pleaded.   [Willes, 
J. — Tou  set  up  the  agreement,  and  insist  that  the  plaintiff  is  bound  by 
it.     How  could  he  plead  its  illegality  ?]     The  directions  in  the  statute 
are  complied  with  as  far  as  is  practicable  in  these  cases ;  it  was  impos- 
sible to  name  by  anticipation  the  substituted  ship,  or  to  refer  to  it  with 
more  particularity.     The  whole  course  of  this  extensive  and  important 
trade  will  be  upset  by  a  construction  of  the  articles  adverse  to  that 
now  contended  for.    [Willes,  J. — The  160th  section  seems  to  give 
some  colour  to  your  argument :  it  would  seem  to  apply  to  the  engage- 
ment of  seamen  at  starting  on  the  voyage.]     To  arrive  at  any  other 
construction,  the  court  must  hold  that  this  agreement  was  illegal  in  its 
inception. 

Williams,  J. — This  case  involves  a  point  of  very  general  import- 
ance, and  therefore  we  will  take  time  to  consider  our  judgment. 

Cur.  adv.  vult 
*r0qn  *  Williams,  J.,  now  delivered  the  judgment  of  the  court:— 
-*  This  was  an  action  brought  to  recover  872.  Is.  9rf.,  the  balance 
of  a  sum  of  1002.  alleged  to  be  due  from  the  defendants  to  the  plaintiff 
for  wages  earned  by  him  as  steward  of  their  vessels  the  Custos  and  the 
Dauntless,  and  for  double  pay  under  the  statute  for  neglect  or  refusal  to 
make  payment  of  wages,  without  reasonable  cause.  The  defendants  paid 
into  court  the  sum  of  672.  6«.  9d.,  and  as  to  the  residue  of  the  demand, 
pleaded  never  indebted. 

At  the  trial  it  was  proved  as  follows : — The  defendants  were  mer- 
chants at  Liverpool,  and  owners  of  the  Custos,  the  Dauntless,  and 
other  vessels  engaged  in  a  trade  between  this  country  and  the  west 
coast  of  Africa.  In  the  month  of  March,  1854,  the  Custos  was  lying 
at  Liverpool,  bound  for  the  west  coast  of  Africa.  Upon  the  27th  of 
that  month  the  plaintiff  signed  the  ship's  articles  in  the  statutory  form, 
agreeing  thereby  to  serve  as  steward,  at  82.  per  month,  upon  a  voyage 
described  as  being  "from  Liverpool  to  the  west  coast  of  Africa,  to 
trade  in  any  ports,  bays,  or  rivers  therein,  and  back  to  a  final  port  of 
discharge  in  the  united  kingdom,  or  for  a  term  not  to  exceed  three 
years."  The  articles  also  contained  the  following  provision,  viz.  "The 
crew  (if  required)  to  be  transferred  to  any  other  ship  in  the  same  em- 
ploy." The  plaintiff  sailed  in  the  Custos  to  a  port  on  the  west  coast 
of  Africa,  and  served  on  board  her  pursuant  to  the  articles  until  the 
12th  of  January,  1855.     On  that  day,  the  master  of  the  Custos  left 
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that  vessel,  and  transferred  himself  and  the  plaintiff  to  the  Dauntless, 
a  vessel  of  the  defendants'  in  the  same  employ  as  the  Custos,  within 
the  meaning  of  the  articles  of  the  latter. 

The  plaintiff  stated  that  he  accompanied  the  master  into  the  Daunt- 
less at  his  request,  and  that  articles  were  ^thereupon  signed,  r*roi 
by  which  he  was  to  receive  4Z.  per  month,  instead  of  8f.  per  *• 
month,  for  completing  the  voyage  in  the  Dauntless  instead  of  the  Cus* 
tos;  and  that  he  served  as  steward  of  the  Dauntless  from  the  12th  of 
January,  1855,  to  the  22d  of  June,  1856,  when  she  completed  her  voy- 
age, and  arrived  in  England.  The  plaintiff  thereupon  claimed  to  be 
paid  at  the  rate  of  4Z.  per  month  for  the  period  of  his  service  aboard 
the  Dauntless,  pursuant  to  the  articles.  The  defendants,  however, 
insisted  that  the  plaintiff  was  only  entitled  to  the  sum  of  82.  per  month 
for  the  whole  time  of  service,  inasmuch  as  the  original  articles  signed 
at  Liverpool  bound  him  to  transfer  himself  to  and  serve  aboard  the 
Dauntless,  being  a  ship  in  the  same  employ  as  the  Custos,  at  the  same 
rate  as  if  he  had  continued  his  voyage  aboard  the  Custos.  The  learned 
judge  directed  a  verdict  for  the  plaintiff  for  the  sum  of  192. 158.,  being 
the  difference  between  SI.  and  4£.  per  month  during  the  period  of  ser- 
vice on  board  the  Dauntless,  and  22.  13«.  4cZ.,  being  the  penalty  im- 
posed by  the  17  &  18  Vict.  c.  104,  s.  187,  for  neglect  or  refusal  to  make 
payment,  without  sufficient  cause ;  but  reserved  leave  for  the  defendants 
to  move  to  enter  a  nonsuit  or  a  verdict  for  them,  in  case  the  court  should 
he  of  opinion  that  the  plaintiff  was  only  entitled  to  82.  per  month  during 
the  whole  period,  and  that  the  penalty  had  not  been  incurred. 

A  rule  was  accordingly  obtained,  which  was  argued  before  my  brothers 
Crowder,  Willes,  and  myself. 

Upon  the  argument,  it  was  scarcely  denied  by  the  learned  counsel 
for  the  plaintiff,  and  could  not  have  been  so  with  success,  that,  if  the 
articles  signed  at  Liverpool  were  in  compliance  with  the  statute,  and  in 
terms  obligatory  upon  the  plaintiff  to  transfer  himself  to  the  Dauntless, 
and  complete  his  voyage  in  her  at  the  original  wages  of  82.  per  month, 
there  was  no  "consideration  for  the  agreement  in  the  Second  arti-  r*ror 
cles  to  pay  41.  per  month,  nor  any  authority  in  the  master  to  *• 
toake  such  agreement:  see  Thompson  v.  Havelock,  1  Campb.  527 ;  Har- 
ris*. Watson,  Peake's  N.  P.  C.  72;  Stilk  v.  Meyrick,  2  Campb.  817. 

It  was,  however,  argued  that  the  first  articles  were  void  for  non-com- 
pliance with  the  Mercantile  Marine  Act,  which  for  this  purpose  is  th* 
13  k  14  Vict.  c.  93 ;  the  17  &  18  Vict.  c.  104,  to  which  reference  was 
made  in  the  course  of  the  argum  jnt,  not  having  been  passed  till  the 
10th  of  August,  1854,  long  after  the  first  articles  were  entered  into, 
*ad  not  having  come  into  force  till  the  1st  of  May,  1855.  The  section 
applicable  to  the  case  is  the  46th,  which  enacts  "  that  every  master  of 
*  ship  shai^  on  carrying  any  seaman  to  sea  as  one  of  his  crew,  enttr 
utto  an  agreement  with  him  in  the  manner  hereinafter  mentioned ;  and 

*• ».,  vou  n.— 28 
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every  such  agreement  shall  be  in  a  form  to  be  sanctioned  and  issued  bj 
the  board  of  trade,  and  shall  be  dated  at  the  time  of  the  first  signature 
thereof,  and  shall  be  signed  by  the  master  before  any  seaman  signs  the 
same,  and  shall  contain  the  following  particulars  as  terms  thereof,— 1. 
The  nature,  and,  as  far  as  practicable,  the  length  of  the  voyage  or  en- 
gagement on  which  the  ship  is  to  be  employed, — 2.  The  time  at  which 
each  seaman  is  to  be  on  board,  or  to  begin  work, — 3.  The  capacity  in 
which  each  seaman  is  to  serve, — 4.  The  amount  of  wages  which  each 
seaman  is  to  receive, — 5.  A  scale  of  the  provisions  which  are  to  be  fur- 
nished to  each  seaman, — 6.  Any  regulations  as  to  conduct  on  board, 
and  as  to  fines,  short  allowance  of  provisions,  or  other  lawful  punish- 
ments for  misconduct,  which  have  been  sanctioned  by  the  board  of 
trade  as  regulations  to  be  adopted,  and  which  the  parties  agree  to 
adopt ;  and  shall  be  so  framed  as  to  admit  of  stipulations,  to  be  adopted 
*r9£-i  ftt  the  will  of  the  master  and  seaman  in  each  *case,  as  to  ad- 
J  vance  and  allotment  of  wages ;  and  may  contain  any  other  stipu- 
lations which  are  not  contrary  to  law." 

The  first  objection  to  the  articles,  that  it  was  in  the  alternative  for 
"  a  voyage  from  Liverpool  to  the  west  coast  of  Africa,  and  back,  or  f»r 
a  term  not  to  exceed  three  years,"  seems  not  maintainable,  when  it  is 
considered  that  the  alternative  may  be  construed  with  the  rest  of  the 
description  of  the  voyage,  as  limiting  to  three  years  the  time  daring 
which  the  seaman  was  obliged  to  serve  even  upon  such  a  voyage,  and 
disentitling  the  owners  to  his  services  beyond  that  time.  This  construc- 
tion makes  the  agreement  valid. 

Another  objection  was,  that  the  provision  for  transferring  the  crew 
to  any  other  ship  was  inconsistent  with  the  statute,  and  therefore  void. 
We  are,  however,  unable  to  find  in  the  statute  anything  which  made  it 
unlawful  for  persons  engaged  in  a  trade  of  this  description  to  stipulate 
for  the  services  of  a  seaman  for  a  specified  voyage  not  exceeding  a 
fixed  period  out  and  home,  to  be  rendered  either  on  board  the  vessel  in 
which  he  left  this  country,  or  any  other  vessel  of  the  same  owner  en- 
gaged in  a  similar  adventure ;  and  the  statute  (s.  46)  provides  for  an 
insertion  in  the  articles  of  any  stipulation  which  is  not  contrary  to 
law. 

It  was  further  contended  on  the  part  of  the  plaintiff,  that,  assuming 
the  articles  to  be  valid,  the  provision  ?or  transferring  "  the  crew"  into 
any  other  ship  applied  only  to  a  case  where  the  whole  crew  were  trans- 
ferred together,  and  did  not  apply  to  the  transfer  of  less  than  the 
whole.  The  articles  constitute  in  all  other  respects  an  agreement  be- 
tween the  owners  and  each  of  the  crew  for  himself;  and  the  expression 
« the  crew"  is  used  in  other  parts  of  the  agreement  to  express  the 
crew  respectively ;  and  in  the  clause  under  consideration  it  governs  the 
•5271  8t*Pu^at'on  "not  t0  tra(*e  on  ^eir  own  account,"  *which  is  clearly 
j        ■»  several  as  to  each  of  the  crew,  and  not  merely  joint  as  to  all 
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The  plaintiff  was,  therefore,  bound  by  the  first  articles,  and  entitled 
under  them  to  3/.  per  month  only  for  the  whole  period  of  service. 

It  was  finally  contended  on  the  part  of  the  plaintiff,  that,  assuming 
him  not  to  have  been  entitled  to  recover  more  than  the  81.  per  month 
for  which  he  originally  agreed  to  serve,  still  that  he  was  entitled  to 
recover  ten  days'  double  pay  under  the  17  &  18  Vict.  c.  104,  s.  187, 
as  a  penalty  for  neglect  or  refusal  without  sufficient  cause  to  pay  ths 
amount  due  at  81.  per  month,  being  the  amount  paid  into  court.  This 
iras  upon  the  supposition  that,  the  plaintiff  being  entitled  to  81.  per 
month  only,  the  defendants  neglected  or  refused  to  pay  that  amount 
without  sufficient  cause.  It  appears,  however,  that  the  defendants  were 
always  ready  to  pay  that  sum,  if  the  plaintiff  would  receive  it  in  settle- 
ment ;  and  that  the  plaintiff  never  was  willing  to  receive  it  or  give  a 
discharge  tinder  s.  175,  but  insisted  upon  payment  of  the  larger  amount, 
to  which  we  hold  him  not  to  be  entitled.  The  defendants,  therefore, 
cannot  be  said  to  have  neglected  or  refused  to  make  payment  of  the 
amount  which  they  were  liable  to  pay,  or  to  have  done  so  without  suffi- 
cient cause. 

The  rule  to  enter  a  nonsuit  must,  therefore,  be  made  absolute. 

Rule  absolute. 


♦SIMMONS  v.  TAYLOR,  Public  Officer  of  THE  LONDON  rwft 

JOINT  STOCK  BANK.    Dec.  8.  L  bM 

The  ttetute  19  A  20  Vict  o.  J5,  wbiob  makes  a  "crossed  check"  payable  only  to  or  tbrovgn  a 
banker,  applies  to  the  state  of  the  instrument  at  Me  time  of  it*  prmentment :  and  therefore  tbe 
banker  upon  whom  a  check  is  drawn  is  justified  in  paying  it  otherwise  than  through  another 
banker,  if,  when  presented,  it  does  not  bear  any  crossing  on  tbe  face  of  it. 

The  crossing  forms  no  part  of  tbe  cheek  itself,  and  consequently  its  erasure  does  not  amount  to 
a  forgery. 

This  was  an  action  against  the  defendant  as  the  registered  public 
officer  of  the  London  Joint  Stock  Bank,  to  recover  the  balance  of  a 
customer's  account.  The  declaration  contained  a  count  for  money  lent, 
wd  a  count  for  money  found  due  upon  an  account  stated. 

Plea,  payment. 

The  cause  was  *ried  before  Cockburn,  0.  J.,  at  the  sittings  in  Lon- 
don after  last  Hilary  Term,  when  the  following  facts  appeared  in  evi- 
dence : — The  plaintiff,  who  had  an  account  with  the  London  Joint  Stock 
B^k,  on  the  28th  of  August,  1856,  drew  upon  it  a  check  for  126/., 
P&yable  to  "  George  Master,  Esq.,  or  bearer,"  crossed  it  in  the  usual 
**y  by  writing  across  it  "&  Co.,"  between  two  parallel  lines,  and  en- 
closed the  check  so  crossed  in  an  envelope  addressed  to  "  George  Master, 
J%>22,  Duke  street,  Manchester  Square"  and  on  the  same  day  caused 
U  to  be  posted.     The  true  address  of  Mr.  Master  was,  No.  22,  Duke 


628  SIMMONS  v.  TAYLOR.    T.  T.  1857. 

Street,  "  Ghrosvenor  Square,"  and  the  postman  proved  the  delivery  of 
the  letter  at  the  house  to  which  it  was  addressed,  and  which  appeared 
at  the  time  to  have  been  uninhabited  and  under  repair ;  but  it  never 
reached  the  hands  of  Mr.  Master.  Shortly  after  its  date,  the  cheek 
was  presented  by  a  stranger  at  the  bank,  and  paid  across  the  counter 
as  an  ordinary  check,  there  being  nothing  then  upon  the  face  of  it  to 
indicate  that  it  was  a  "  crossed  check,"  the  lines  and  the  words  "4 
Go."  having  been  so  ingeniously  obliterated  from  it  as  to  leave  no  trace, 
except  on  a  close  inspection  against  a  strong  light,  of  their  ever  having 
been  there. 

*r9Q-i  *On  the  part  of  the  plaintiff  it  was  insisted  that  the  payment 
■*  of  the  check  so  altered, — such  alteration  amounting  in  point  of 
law  to  a  forgery, — was  not  a  payment  authorized  by  him ;  and  that  the 
bankers  had  been  guilty  of  negligence,  for  that  they  were  bonnd  to  see 
that  the  check  when  paid  by  them  was  unaltered,  and  that  they  might, 
by  having  their  checks  printed  upon  paper  of  a  description  that  could 
not  be  tampered  with,  have  prevented  the  fraud. 

On  the  other  hand,  it  was  insisted  that  no  negligence  was  imputable 
to  the  defendant,  but  that  the  plaintiff  himself  had  been  guilty  of  negli- 
gence in  the  mode  of  sending  the  check. 

The  jury  found  that  there  had  been  no  negligence  on  either  side: 
and  his  Lordship  thereupon  directed  the  verdict  to  be  entered  for  the 
defendant,  reserving  leave  to  the  plaintiff  to  move  to  enter  a  verdict  for 
him  for  the  amount  of  the  check,  if  the  court  should  be  of  opinion  that 
the  payment  of  the  check  "  otherwise  than  through  some  banker,"  wis 
a  payment  unauthorized  by  the  plaintiff. 

Bylee,  Serjt.,  in  Easter  Term  last,  obtained  a  rule  nisi  accordingly, 
"  on  the  ground  that  the  payment  of  the  check  by  the  defendant  was 
not  authorized,  the  check  having  been  crossed." 

Bovill,  Q.  C,  and  Archibald,  in  Trinity  Term,  showed  cause. — The 
arguments  upon  whidh  the  rule  will  be  attempted  to  be  supported,  will 
be, — first,  that  the  bank  was  not  justified  in  paying  the  check,  because 
it  was  a  forged  instrument, — secondly,  that,  by  virtue  of  the  recent 
statute  19  &  20  Vict.  c.  25,  the  check  was  only  payable  through  some 
banker.  There  can  be  no  doubt  an  alteration  of  a  bill  or  check  in 
a  material  part  amounts  to  forgery :  but  no  case  has  held  that  the 
*roA-i  obliteration  of  the  crossing  of  a  check  constitutes  a  *forgery. 
■*  On  the  contrary,  it  has  been  expressly  decided  that  the  crossing 
forms  no  pari  of  the  instrument,  but  is  a  mere  memorandum  indicating 
that  the  holder  is  to  present  it  for  payment  through  some  banker.  This 
was  held  by  the  Court  of  Exchequer  in  Bellamy  t>.  Marjoribanks,  7 
Exch.  389. f  That  was  an  action  against  a  banker  for  money  lent,  to 
which  the  defendant  pleaded  payment  It  appeared  that  the  plaintiff 
had  drawn  a  check  on  the  defendant,  and  crossed  it  thus, — «  Bank  of 
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England,  for  account  of  the  Accountant-General."    A  party  to  whom 
this  check  was  given  struck  out  the  crossing  by  running  a  pen  through 
it,  leaving  it  however  perfectly  legible,  and  crossed  the  check  a  second 
time  with  the  name  of  his  own  bankers,  G.  k  Co.,  and  paid  it  into 
their  bank,  to  the  credit  of  his  own  account.     The  check,  being  pre- 
wilted  by  them  for  payment,  wae  paid  by  the  defendant,  who  charged 
it  to  the  debit  of  the  plaintiff's  account.     The  money  was  placed  by 
6.  &  Co.  to  the  credit  of  their  principal  in  his  account  with  them,  and 
he  converted  tho  money  to   his  own  use.      It  was  found   that  the 
Accountant-General  would  not  receive  payment  by  check,  unless  drawn 
on  the  Bank  of  England :  and  it  was  held  that  the  circumstance  of  the 
check  being  thus  doubly  crossed  afforded  no  additional  evidence  of 
negligence  against  the  defendant.     Parke,  B.,  in  delivering  the  judg- 
ment of  the  court,  there  said :  "  The  crossing  a  check  cannot  operate 
as  an  endorsement  to  the  banker  whose  name  is  used,  because  it  wa» 
not  written  with  any  intent  to  transfer  the  property  in  the  check  to 
him,  and  it  wants  the  essential  part  of  an  endorsement,  the  delivery  of 
the  instrument  to  the  endorsee.     And  we  think  it  cannot  well  be  sup- 
posed that  the  usage  is  to  be  considered  as  equivalent  to  a  direction  by 
the  holder  or  drawer  to  the  drawee  not  to  pay  to  the  bearer,  but  to  a 
particular  person  only;  for,  *then  the  check  would  be  altered  in  a  p*ro-i 
manner  which  would  take  it  out  of  the  exemption  of  the  stamp  act,  *- 
55  6. 3,  c.  184,  sched.  part  1,  which  applies  to  checks  payable  to  bearer 
only ;  and  the  bankers  to  whom  it  was  addressed  would  not  be  bound  to 
pay  the  person  named.    We  are,  therefore,  of  opinion  that  a  crossing  the 
check  with  the  name  of  a  banker  cannot  have  the  effect  of  restricting 
its  negotiability  to  such  banker  alone.     To  hold  it  to  have  this  effect, 
would  be  to  render  the  instrument  no  longer  a  check."     That  case  was 
confirmed  by  the  Court  of  Queen's  Bench  in  Carlon  t».  Ireland,  5  Ellis 
k  B.  765  (E.  C.  L.  B.  vol.  85).     Independently,  therefore,  of  the  recent 
statute,  it  may  be  assumed  as  clear  law,  that  the  crossing  formed  no 
part  of  the  instrument,  and  that  the  banker  might  lawfully  pay  the 
amount  to  the  bearer,  notwithstanding  such  crossing.     Such  being  the 
state  of  the  law,  an  act  is  passed  "  to  amend  the  law  relating  to  drafts 
•n  bankers."     It  begins  with  reciting  that  "  doubts  have  arisen  as  to 
the  obligations  of  bankers  with  respect  to  cross-written  drafts ;  and 
that  it  would  conduce  to  the  ease  of  commerce,  the  security  of  pro* 
perty,  and  the  prevention  of  crime,  if  drawers  or  holders  of  drafts  on 
bankeu  payable  to  bearer  or  to.  order,  on  demand,  were  enabled  effect- 
tally  to  direct  the  payment  of  the  same  to  be  made  only  to  or  through 
some  banker;"  and  then  it  proceeds,  in  s.  1,  to  enact,  that,  "in  every 
cut  where  a  draft  on  any  banker  made  payable  to  bearer  or  to  order 
on  demand  bears  across  its  face  an  addition  in  written  or  stamped 
letters,  of  the  name  of  any  banker,  or  of  the  words  <and  company,'  in 
full  or  abbreviated,  either  of  such  additions  shall  have  the  force  of  4 
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direction  to  the  bankers  upon  whom  such  draft  is  made,  that  the  nine 
is  to  be  paid'  only  to  or  through  some  banker,  and  the  same  shall  be 
payable  only  to  or  through  some  banker."  The  crossing  contemplated 
by  the  statute  is  still  no  part  of  the  instrument :  it  is  something  which 

**tt9l  k  or  may  ")e  *^one  ky  the  person  receiving  the  check.  To  what 
J  period  of  time  does  the  statute  refer  ?  How  is  the  banker  to 
know  whether  the  check  is  a  crossed  check  or  not,  but  by  the  appearance 
it  bears  at  the  time  of  its  presentment  ?  [Cresswbll,  J. — Suppose  a 
check  were  issued  without  crossing,  and  the  payee,  or  one  to  whom  he 
passes  it,  crosses  it  with  the  name  of  a  banking  firm  or  the  words  "  k 
Co.,"  and  a  subsequent  holder  erases  the  crossing  so  skilfully  as  to 
leave  no  trace  of  it,  and  the  banker  upon  whom  it  is  drawn  pays  it, 
does  he  not  pay  it  according  to  the  direction  of  his  customer?] 
Undoubtedly  he  does.  [Cockburn,  C.  J. — What  would  be  the  conse- 
quence if  the  drawer  of  the  check,  after  crossing  the  check,  himself 
erased  the  crossing  ?]  If  it  is  immaterial  by  whom  the  check  is 
crossed,  it  must  be  equally  immaterial  by  whom  the  crossing  is  erased. 
Suppose  the  words  "  &  Co."  were  written  with  a  black-lead  pencil,  and 
afterwards  rubbed  out  ?(a)  [Cresswell,  J. — That  would  be  precisely 
the  same  as  the  case  I  put.  Cockburn,  C.  J. — Suppose  the  statute, 
instead  of  authorizing  the  crossing  of  a  check  with  the  name  of  a  banker 
or  the  words  "  &  Co.,"  had  authorized  the  writing  across  it  a  direction, 
in  extenso,  for  its  payment  to  or  through  some  banker,  and  had  then 
enacted  that  the  check  should  not  be  paid  in  contravention  of  that  direc- 
tion, and  that  direction  were  obliterated  by  artificial  means,  and  the  check 
paid  as  an  uncrossed  check,  what  would  have  been  the  result  ?]  In  such  a 
case,  it  would  have  been  difficult  to  say  that  the  alteration  did  not  amount 
to  a  forgery,  and  that  the  payment  was  not  unauthorized.  [Cockburx, 
(X  J. — Is  not  this  the  same  thing,  the  words  "  &  Co."  being  declared  by 
f.qn-i  the  ^statute  to  be  equivalent  to  such  a  direction  ?]  The  direction 
J  is  no  part  of  the  instrument :  and  the  question  is  to  be  deter- 
mined by  that  which  appears  upon  the  face  of  the  check  at  the  time  of 
its  presentment.  How  can  that  be  a  direction  to  the  banker  which 
does  not  appear  upon  the  check  when  presented  ?  The  object  of  the 
statute  was  merely  to  settle  a  doubt  which  had  existed  in  Westminster 
Hall  as  to  what  the  crossing  really  imported,  and  not  to  impose  any 
additional  liability  upon  the  banker.  [Williams,  J. — May  a  bon&  fide 
holder  of  a  crossed  check  lawfully  erase  the  crossing  ?]  It  is  submitted 
that  he  may.  [Williams,  J. — Suppose  a  party  (not  representing  s 
banker)  presents  a  crossed  check  over  the  counter,  and  the  banker 
upon  whom  it  is  drawn  refuses  to  pay  it,  and  the  person  presenting  it 
at  once  erases  the  crossing,  either  with  a  knife  or  by  drawing  a  pen 

(a)  Ad  endowment  written  on  a  pmmiaiory  note  with  a  black  lead  pencil,  instead  of  •»*»  * 
a  writing  in  law,  and  entitles  the  endorsee  to  sue  upon  the  note :  Geary  v.  Physic,  7  D.  4  &-  ti* 
(B.  C.  L.  R.  vol  16). 
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through  it,  and  again  presents  it,  would  the  hanker  he  justified  in  pay- 
ing it  ?]     He  would.     The  whole  question  undoubtedly  is  involved  in 
difficulty :  the  only  proper  course  is,  to  see  what  was  the  object  of  the 
legislature ;  and  this  is  best  discovered  from  the  preamble.     Looking 
at  the  whole  statute,  it  is  clear  that  the  crossing  of  the  check  no  more 
forms  part  of  the  instrument  now  than  it  did  before  the  passing  of  the 
statute.     And,  to  amount  to  a  direction  to  the  banker,  it  clearly  must 
appear  upon  the  instrument  when  presented.     The  language  of  the 
19th  section  of  the  16  &  17  Vict.  c.  59,  which  is  in  pari  materifi,  sup- 
ports this  construction :  that  section  provides  <<  that  any  draft  or  order 
drawn  upon  a  banker  for  a  sum  of  money  payable  to  order  on  demand 
which  shall,  when  presented  for  payment,  purport  to  be  endorsed  by 
the  person  to  whom  the  same  shall  be  drawn  payable,  shall  be  a  sufficient 
authority  to  such  banker  to  pay  the  amount  of  such  draft  or  order  to 
the  bearer  thereof;  and  it  shall  not  be  incumbent  on  such  banker  r,cqi 
•to  prove  that  such  endorsement,  or  any  subsequent  endorse-  *- 
ment,  was  made  by  or  under  the  direction  or  authority  of  the  person 
to  whom  the  said  draft  or  order  was  or  is  made  payable  either  by  the 
drawer  or  any  endorser  thereof."     The  rule  for  the  construction  of 
statutes  is  thus  propounded  by  Coleridge,  J.,  in  The  King  v.  The  Poor 
law  Commissioners,  in  the  Matter  of  the  Parish  of  St.  Pancras,  6  Ad. 
k  E.  1,  7  (E.  C.  L.  R.  vol.  33) ;  1  N.  &  P.  871  (E.  C.  L.  R.  vol.  36), 
—"It  is,  in  my  opinion,  so  important  for  the  court,  in  construing 
modern  statutes,  to  act  upon  the  principle  of  giving  full  effect  to  their 
language,  and  of  declining  to  mould  that  language  in  order  to  meet 
either  an  alleged  convenience  or  an  alleged  equity,  upon  doubtful  evi- 
dence of  intention,  that  nothing  will  induce  me  to  withdraw  a  case 
from  the  operation  of  a  section,  which  is  within  its  words,  but  clear  and 
unambiguous  evidence  that  so  to  do  is  to  fulfil  the  general  intent  of  the 
statute,  and  also  that  to  adhere  to  the  literal  interpretation  is  to  decide 
inconsistently  with  other  and  overruling  provisions  of  the  same  statute. 
When  the  evidence  amounts  to  this,  the  court  may  properly  act  upon 
rt;  for,  the  object  of  all  rules  of  construction  being  to  ascertain  the 
meaning  of  the  language  used,  and  it  being  unreasonable  to  impute  to 
the  legislature  inconsistent  intents  upon  the  same  general  subject-mat- 
ter, what  it  has  clearly  said  in  one  part  must  be  the  best  evidence  of 
*W  it  has  intended  to  say  in  the  other."     Hall  v.  Fuller,  5  B.  &  C. 
750  (E.  C.  L.  B.  vol.  11),  8  D.  &  R.  464  (E.  C.  L.  R.  vol.  16),  will 
probably  be  relied  on  for  the  plaintiff;  but  there  the  decision  proceeded 
*pon  the  ground  that  the  payment  was  good  to  the  extent  of  the  origi- 
nal order,  but  unauthorized  as  to  the  excess.     Here,  the  erasure  of  the 
crossing  leaves  the  original  order  intact. 

■Byfet,  Serjt.,  and  C.  G.  Addison,  in  support  of  the  rule. — Upon  the 
•tnctest  and  most  literal  construction  *of  the  statute,  the  plain-  r^eoe 
*•*  entitled  to  the  verdict.    The  first  object  of  the  statute,  as  ■■      . 
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appears  from  the  preamble,  was,  the  ease  of  commerce,  by  encouraging 
the  practice  of  making  large  payments  by  checks  upon  bankers;  tic 
second,  the  security  of  property \  by  (amongst  other  things)  rendering 
the  sending  of  checks  by  the  post  more  safe ;  and  the  third,  the  pre- 
vention of  crime,  by  making  it  more  difficult  for  persons  dishonestly 
possessing  themselves  of  such  instruments  to  dispose  of  them :  and  the 
mode  by  which  the  legislature  contemplate  attaining  these  objects,  is, 
by  enabling  the  drawers  or  holders  of  drafts  on  bankers  payable  to 
bearer  or  to  order,  on  demand,  "  effectually  to  direct  the  payment  of 
the  same  to  be  made  to  or  through  some  banker," — that  is,  to  put  suck 
a  direction  upon  the  check  that  it  shall  be  paid  only  through  some 
banker,  and  that  such  direction  shall  not  be  evaded  except,  by  means  of 
a  forgery.  It  must  be  borne  in  mind  that  checks  payable  "  to  order*' 
never  were  crossed  before.  The  enacting  words  are  plain  and  simple, 
— "  In  every  case  where  a  draft  on  any  banker  made  payable  to  bearer 
or  to  order  on  demand,  bears  across  its  face  an  addition  in  written  or 
stamped  letters,  of  the  name  of  any  banker,  or  of  the  words  'and 
company/  in  full  or  abbreviated,  either  of  such  additions  shall  have 
the  force  of  a  direction  to  the  bankers  upon  whom  such  draft  is  made, 
that  the  same  is  to  be  paid  only  to  or  through  some  banker,  and  the 
same  shall  be  payable  only  to  or  through  some  banker."  According 
to  the  construction  contended  for  on  the  other  side,  the  crossing  has 
no  force  at  all.  There  is  no  reason  why  the  word  "  bears"  should  be 
restricted  to  the  time  of  the  presentment  of  the  instrument.  [Cress- 
well,  J. — When  is  a  check  a  direction  to  the  banker  ?]  When  it  is 
issued.  When  is  it  a  draft  ?  [Gresswbll,  J. — It  is  a  draft  when 
**rtfi1  ^sued,  a  direction  to  the  banker  when  presented.  *CocKBUn5, 
■*  G.  J. — It  must  be  taken  as  an  entire  transaction, — inchoate  at 
the  time  of  the  issuing  of  the  check,  complete  when  the  presentment 
takes  place.]  Suppose  a  bill  were  made  payable  to  John  Smith  or 
order,  and  he  endorses  it  in  blank,  the  holder  may  restrict  the  negotia- 
bility pf  the  instrument  by  writing  above  the  name  of  John  Smith, 
"pay  Thomas  Jones."  [Cresswell,  J. — That  would  only  effectuate 
the  intention  of  the  endorser,  by  pointing  out  more  particularly  the 
intended  endorsee.  Do  you  contend  that  this  check  is  no  longer  s 
check  payable  to  bearer  ?]  Bellamy  v.  Marjoribanks,  7  Excb.  389,  f  and 
Carlon  v.  Ireland,  5  Ellis  &  B.  765,  have  decided  that  a  crossed  check 
is  still  a  check  payable  to  bearer ;  but  now  it  must  be  presented  by  or 
through  some  banker.  [Cresswell,  J. — Then  it  is  not  a  check  paya- 
ble to  bearer.]  The  bearer  must  present  it  through  a  particular  chan- 
nel. [Cresswell,  J. — That  is  a  contradiction  in  terms :  it  must  cease 
to  be  payable  "to  bearer,"  when  the  bearer  is  not  entitled  personally 
to  demand  it.  Williams,  J. — The  substance  of  the  enactment  is,  that, 
if  the  check  bears  across  its  face  certain  words,  the  drawee's  authority 
to  pay  it  is  abridged :  and  your  argument  is,  that,  if  it  ever  had  those 
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vords  across  it,  the  nature  of  the  instrument  is  altered,  and  the  autho- 
rity abridged  ?]  Precisely  so.  The  statute  in  effect  makes  the  crossing 
a  part  of  the  check, — though  it  is  unnecessary  for  the  present  purpose 
to  carry  the  argument  so  far.  The  relation  of  banker  and  customer  is 
thus  treated  by  Lord  Langdale,  M.  R.,  in  Watts  v.  Christie,  11  Beavan, 
543,  551, — "  In  the  ordinary  relation  between  banker  and  customer* 
the  customer  is  a  mere  common  creditor  of  the  banker.  A  debt  is 
owing  to  the  customer,  which  he  may  at  any  time  call  on  the  banker  to 
pay,  and  which  it  is  the  duty  of  the  banker  to  pay  upon  his  order  or 
check.  The  customer  may  order  it  to  be  paid  to  himself  or  anybody 
♦else,  or  he  may  order  it  to  be  carried  over  or  transferred  from  r+zopr 
his  own  account  to  the  account  of  any  other  person,  as  he  pleases.  *• 
He  may  do  so  by  a  written  instrument ;  and  I  know  nothing  to  prevent 
his  doing  so  by  a  verbal  direction,  except  this, — that  the  bank  may 
require  some  written  evidence  of  this  order  to  transfer :  and  I  believe* 
there  is  no  necessity  for  giving  a  written  instrument,  except  for  the 
purpose  of  evidence."  A  debt  due  from  a  banker  to  his  customer  is 
barred  by  the  statute  of  limitations :  Pott  v.  Clegg,  16  M.  k  W.  321. f 
The  effect  of  the  crossing  of  a  check  was  considered  in  a  case  of  Stew* 
art  v.  Lee,  M.  k  M.  158  (E.  C.  L.  R.  vol.  22).  There,  C.  drew  a 
check  on  his  bankers  payable  to  A.  and  B.,  assignees  of  E.,  or  bearer, 
and  wrote  the  names  of  their  bankers  across  it.  B.,  who  had  another 
(private)  account  with  the  bankers,  paid  the  cheek  in  to  tbat  account ; 
and  it  was  held  that  the  bankers  were  justified  in  applying  it  to  that 
account ;  the  drawer's  writing  the  names  of  the  bankers  of  the  payees 
of  the  check  across  it  not  being,  according  to  the  custom  of  trade, 
information  to  the  bankers  that  the  money  was  that  of  the  payees*. 
Further,  it  is  submitted  that  the  effect  of  the  erasure  of  the  crossing, 
was  to  make  the  check  an  entirely  new  instrument :  the  check  which 
the  bank  paid,  was  not  the  check  which  the  plaintiff  drew.  Any  unau- 
thorized alteration  of  a  bill  or  a  check  after  acceptance  or  issuing,  is  a 
forgery :  Master  v.  Miller,  4  T.  R.  820 ;  Hall  v.  Fuller,  5  B.  k  C.  750 
(E.  C.  L.  R.  vol.  11),  8  D.  k  R.  464  (E.  C.  L.  R.  vol.  16) ;  Young  v. 
Grote,  4  Bingh.  253  (E.  C.  L.  R.  vol.  13),  12  J.  B.  Moore,  484  (E.  C. 
L.  R.  vol.  22) ;  and  a  banker  oannot  debit  his  customer  with  a  payment 
made  to  one  who  claims  through  a  forged  instrument:  Robarts  v* 
Tucker,  1G  Q.  B.  560  (E.  C.  L.  R.  vol.  71). 

Cur.  adv.  vult. 

Crerswell,  J.,  now  delivered  the  joint  opinion  of  Williams,  J., 
Willes,  J.,  and  himself: — 

♦This  case  depends  upon  the  effect  to  be  given  to  the  statute  r*coo 
19  k  20  Vict.  c.  25,  an  act  to  amend  the  law  relating  to  drafts  *- 
on  bankers.    Before  the  statute  was  passed,  a  customer  of  a  banker,  by 
drawing  a  check  and  writiLg  across  it  the  name  of  another  banker,  did 
net  limit  the  authority  of  the  drawee  to  paying  the  party  or  firm  whose 
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name  was  so  written  across  it.  It  did  not  amount  to  a  direction  to  th* 
drawee,  but  had  the  effect  of  calling  for  vigilance  on  his  part ;  and. 
where  a  banker  had  paid  otherwise  than  to  the  party  so  designated, 
it  was  held  that  the  question  was,  not  whether  he  had  acted  contrary 
to  orders,  but  whether  he  had  been  guilty  of  negligence.  It  formed  no 
part  of  the  instrument  itself,  and  in  no  way  altered  its  effect :  see  the 
judgment  of  Parke,  B.,  in  Bellamy  v.  Marjoribanks,  7  Exch.  403.  f 

This  statute  was  passed  for  the  purpose  of  making  such  matter 
written  across  a  check,  whether  written  by  the  drawer  or  payee, 
operate  as  a  direction  to  the  banker  to  pay  in  that  mode,  and  to 
render  the  check  payable  in  that  mode  only.  The  words  of  the  statute 
are, — "  Whereas  doubts  have  arisen  as  to  the  obligations  of  bankers 
with  respect  to  cross-written  drafts :  and  whereas  it  would  conduce  to 
the  ease  of  commerce,  the  security  of  property,  and  the  prevention  of 
crime,  if  drawers  or  holders  of  drafts  on  bankers  payable  to  bearer  or 
to  order  on  demand,  were  enabled  effectually  to  direct  the  payment  of 
the  8am e  to  be  made  only  to  or  through  some  banker:"  be  it  therefore 
enacted,  that,  "  in  every  case  where  a  draft  on  any  banker  made  paya- 
ble to  bearer  or  to  order  on  demand  bears  across  its  face  an  addition,  in 
written  or  stamped  letters,  of  the  name  of  any  banker,  or  of  the  wonls 
'and  company,'  in  full  or  abbreviated,  either  of  such  additions  shall 
have  the  force  of  a  direction  to  the  bankers  upon  whom  such  draft  a 
jrqq-i  made,  that  the  same  *is  to  be  paid  only  to  or  through  some 
*  banker,  and  the  same  shall  be  payable  only  to  or  through  some 
banker." 

Now,  this,  I  apprehend,  does  not  apply  to  the  time  when  the  check 
is  issued ;  for,  the  preamble  contemplates  the  crossing  of  a  check,  not 
by  the  drawer  only,  but  also  by  the  holder,  whoever  he  may  be.  Nor 
can  it  be  construed  as  if  the  words  had  been  « If  a  check,  &c,  at  any 
time  bears ;"  for,  if,  after  it  is  issued  uncrossed,  a  holder  may  have  the 
benefit  of  the  enactment  by  crossing  it,  why  should  not  another  holder 
have  a  right  to  erase  that,  and  restore  it  to  the  condition  in  which  it 
was  issued  ?  Considering  this  and  also  the  difficulty  of  holding  that 
anything  can  operate  as  a  direction  to  the  banker  which  is  not  exhi- 
bited to  him,  I  think  the  statute  must  mean  that  the  check  is  to  bear 
the  crossing  when  presented.  If  so,  the  check  in  qiestion  did  not 
bear  it,  and  the  banker  was  not  prohibited  from  paying  it  otherwise 
than  to  or  through  a  banker. 

But  it  is  further  to  be  considered  whether  the  crossing  was  part  of 
the  check,  so  that  the  erasure  of  it  would  amount  to  a  forgery  of 
another  and  different  check  from  that  which  the  plaintiff  drew ;  for,  if 
it  had  that  effect,  the  plaintiff  never  drew  the  check  that  was  paid,  and 
the  banker  cannot  claim  credit  for  it. 

In  the  first  place,  it  does  not  appear  that  the  legislature  contemplated 
making  the  crossing  a  part  of  the  check.     The.  statute  says  that  it 
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kail  have  the  force  of  a  direction,  not  that  it  shall  alter  the  instrument, 
[f  it  were  to  have  that  effect,  it  would  be  a  strange  thing  to  give  to  the 
>ayee  or  any  subsequent  holder  power  to  alter  a  check  without  avoiding 
t,  and  would  have  the  effect  of  creating  a  new  sort  of  instrument, 
iitherto  unknown  to  the  law,  vis.,  a  check  payable  to  bearer,  or  con- 
litionally,  that  is,  if  presented  by  or  through  a  banker.  Again,  it 
seems  strange  to  enact  that  one  *holder  may  cross  a  check,  and  riy* 
a  subsequent  holder  may  not  erase  that  crossing,  and  restore  it  *~ 
to  the  condition  in  which  it  was  issued.  If  he  may,  then,  at  all  events, 
the  crossing  can  only  be  part  of  the  check  as  long  as  it  remains  upon  it, 
Another  reason  for  holding  it  not  to  be  a  part  of  the  check,  so  as  to 
make  the  erasure  operate  as  a  forgery  of  a  new  check,  is  this,  that,  in 
such  case,  if  a  check  once  crossed  with  a  banker's  name,  afterwards 
erased,  were  presented  by  or  through  a  banker,  and  paid  (which  is  all 
that  is  required  in  the  case  of  a  check  bearing  the  crossing  when 
presented),  the  banker  could  not  claim  credit  for  the  payment  so 
made, — a  result  which  the  legislature  does  not  appear  to  have  contem- 
plated or  intended. 

Cockburn,  C.  J. — I  think  it  right  to  say  that  it  is  not  until  after 
considerable  hesitation  that  I  have  brought  myself  to  concur  in  the 
view  taken  by  the  rest  of  the  court  in  this  case :  not  that  I  entertain 
any  doubt  that  the  direct  and  immediate  operation  of  the  act  of  parlia- 
ment was  to  make  bankers  responsible  for  the  payment  of  checks  when 
crossed  in  the  manner  which  the  act  of  parliament  has  pointed  out, 
only  where  a  check,  when  presented,  has  a  crossing  upon  the  face  of  it : 
hut  it  occurred  to  me,  on  the  view  I  at  first  took  of  this  case,  that, 
although  the   legislature  had  not  contemplated  making   the   banker 
responsible  in  a  case  like  the  present,  yet  such  would  nevertheless  be 
the  indirect  effect  of  the  statute,  inasmuch  as,  the  legislature  having 
now  made  this  crossing  of  the  check  equivalent  to  a  direction  contained 
ft  the  check  to  the  banker  not  to  pay  except  the  check  be  presented 
through  another  banker,  any  alteration  of  the  check  when  once  so  made 
ty  the  drawer  would  be  a  forgery,  and  therefore  the  payment  by  the 
hanker  of  the  instrument, — it   having   now  *become  a  forged  r#c4-f 
instrument, — would  not  be  available  to  him   to  credit  himself  ^ 
against  the  drawer.     Upon  more  mature  deliberalion,  however,  I  am 
led  to  think  there  is  a  fallacy  in  this  view,  and  that  my  learned  Brothers 
He  right  in  holding  that  the  crossing  of  the  check  is  not  any  part  of  the 
check  itself:  and,  although  it  is  true  that  while,  before  the  statute,  the 
crossing  merely  had  the  effect  of  making  it  incumbent  on  the  banker  to 
use  greater  caution  in  the  payment  of  the  check,  it  now  operates  as  a 
positive  and  peremptory  direction  to  him  not  to  pay  except  under  given 
^rcumstances ;  and,  therefore,  it  might  perhaps  be  said  that  the  crossing 
» to  be  taken  as  though  the  drawer  had  drawn  the  check  in  this  form, — - 
"?*y  to  A  B.  or  bearer,  provided  the  bearer  be  a  banker,  or  the  checl; 
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is  presented  through  a  banker."  Although  that  might  appear,  at  first 
sight,  to  be  the  effect  of  the  enactment  in  the  statute,  still  it  is,  after 
all,  only  an  addition,  in  the  shape  of  a  direction  in  the  check,  having  no 
greater  operation  than  a  separate  written  direction  would  have,  if,  after 
having  drawn  the  check,  the  drawer  had  written  to  the  banker  desiring 
him  not  to  pay,  except  the  check  were  presented  through  a  banker.  I 
think,  therefore,  that  it  is  the  more  correct  view  to  hold  that  the  cross- 
ing is  a  direction  made  in  addition  to  the  check, — which  is  the  language 
also  of  the  statute ; — that  it  is  not  an  integral  portion  of  the  check  (as  1 
was  originally  inclined  to  think),  but  an  addition  to  the  check,  and  inde- 
pendent of  the  check,  and,  consequently,  that  any  alteration  in  that 
respect  would  not  amount  to  a  forgery,  and  that  it  cannot,  therefore,  be 
said  that  the  banker  is  still  liable  as  having  paid  a  forged  check.  I 
think,  therefore,  after  a  good  deal  of  hesitation  and  doubt,  that  my 
learned  Brothers  are  right  in  the  view  they  take ;  and  I  concur  in  their 
judgment.  Rule  discharged. 


♦5421    *DIMMACK  and  Another  v.  BOWLEY  and  Another. 
J  June  5. 

The  137th  section  of  the  12  k  13  Vict  e.  106,  enacts  that  every  judge's  order  made  by  contest 
given  by  a  trader  defendant,  authorising  the  plaintiff  to  sign  judgment  and  tssae  exerutjra, 
■hall  be  filed  with  the  clerk  of  the  dockets  and  judgments  in  the  Court  of  Queen's  Bench  witbia 
twenty-one  days,  otherwise  the  order,  ami  any  judgment  or  execution  thereon,  shall  be  cafi 
and  void  to  all  intents  and  purposes  whatever. 

A.,  a  trader,  gave  B.  a  judge's  order  for  payment  of  a  oertaio  debt  and  coats  to  be  ta*ed :  the 
costs  were  duly  taxed,  and  the  amount  of  debt  and  coats  paid ;  and  afterwards,  and  whhia 
twenty-one  days  from  the  date  of  the  order,  B.  caused  it  to  be  filed : — Held,  that  he  had  s 
right  to  do  so. 

Held,  also,  that,  whether  the  statute  made  the  filing  of  the  order  under  the  circumstances  iraperv 
tive  or  not,  no  action  would  lie  against  B.  for  filing  it,  inasmuch  as  it  could  not  be  said  to  bars 
been  done  without  reasonable  or  probable  cause. 

If  the  filing  had  been  an  unauthorised  act,— sem&le  (per  Williams,  J.)»  that  the  declaration  wosid 
be  sufficient  without  an  allegation  of  want  of  reasonable  or  probable  cause. 

The  declaration  stated,  that,  before  the  committing  of  the  grievances 
thereinafter  mentioned,  and  after  the  commencement  of  The  Bankrupt 
Law  Consolidation  Act,  1849  (12  &  13  Vict.  c.  106),  by  a  certain  order 
called  a  judge's  order,  dated  the  2d  of  January,  1857,  made  by  cod* 
sent,  given  by  the  now  plaintiffs,  then  being  traders  and  iron  manufac- 
turers, in  a  certain  personal  actior  then  pending  in  the  Court  of  Ex- 
chequer of  Pleas  at  Westminster,  wherein  the  now  defendant  Samuel 
Bowley  was  plaintiff,  and  the  now  plaintiffs  were  defendants,  by  the 
Bight  Hon.  Sir  F,  Pollock,  the  Chief  Baron  of  the  said  court,  the  said 
Chief  Baron  did  order  that  all  further  proceedings  in  that  case  should 
be  stayed,  on  payment  of  67J.  6s.  3d.  the  debt,  and  costs  to  be  taxed, 
and  that,  in  default  of  payment  of  the  said  debt  and  costs,  or  any  part 
thereof  respectively,  as  aforesaid,  the  now  defendant  Samuel  Bowley 
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should  be  at  liberty  to  sign  final  judgment  and  issue  execution  for  the 
whole  amount  remaining  nnpaid  at  the  time  of  such  default,  with  the 
costs  of  judgment  and  execution,  sheriff's  poundage,  officers'  fees,  anA 
all  other  incidental  expenses,  whether  by  fi.  fa.  or  ca.  sa.,  or  both ;  whick 
said  costs  of  the  said  cause  due  to  the  now  defendant  Samuel  Bowley 
were  afterwards  duly  taxed  by  one  of  the  masters  of  the  said  court  at 
the  sum  of  10Z.  14*.  6d. ;  which  sum  was  thereupon  inserted  and  writ- 
ten by  the  said  master  in  and  upon  the  said  judge's  order  as  the  amount 
of  the  *said  costs:  that  thereupon  the  now  plaintiffs  afterwards,  r»r4© 
to  wit,  on  the  5th  of  January  aforesaid,  paid  the  said  two  sums  "- 
of  67L  6*.  3d.,  and  10/.  lis.  6<2.,  mentioned  in  the  said  judge's  order 
as  the  amounts  of  the  said  debt  and  costs  respectively,  to  the  now  de- 
fendant Samuel  Bowley,  in  one  sum  of  782.  0«.  9d.,  who  then  accepted 
and  received  the  said  last-mentioned  sum  of  the  now  plaintiff  in  pay- 
ment and  full  satisfaction  and  discharge  of  the  said  debt  and  costs  in 
the  said  judge's  order  mentioned  and  ordered  to  be  paid  as  aforesaid; 
yet  the  now  defendants,  although  they  and  each  of  them,  before  and  at 
the  time  of  the  committing  of  the  grievances  thereinafter  mentioned, 
had  notice  of  the  said  judge's  order,  and  of  the  amounts  of  the  said 
debt  and  costs  therein  mentioned,  and  of  the  said  payment  and  accept- 
ance of  the  said  sum  of  181.  0*.  9d.  in  full  satisfaction  and  discharge 
of  the  said  debt  and  costs  in  the  said  judge's  order  mentioned,  but  in- 
tending to  injure  the  now  plaintiffs  in  their  credit  and  trade  as  iron- 
masters, notwithstanding  the  said  payment  of  the  said  debt  and  costs 
in  the  said  judge's  order  mentioned,  and  to  cause  it  to  appear  that  the 
said  judge's  order  still  remained  unsatisfied,  and  that  the  said  debt  and 
costs  therein  mentioned  and  ordered  to  be  paid  as  aforesaid  still 
remained  wholly  unpaid,  and  that  the  estate  and  property  of  the  now 
plaintiffs  was  charged  the  amount  thereof,  and  in  order  to  put  the  now 
plaintiffs  to  costs,  inconvenience,  and  expense,  after  the  suid  payment 
of  the  said  debt  and  costs,  and  after  the  said  notice  to  the  now  defend- 
ant of  the  payment  thereof  as  aforesaid,  and  vithin  twenty-one  days 
after  the  said  making  of  the  said  judge's  order,  to  wit,  on  the  19th  of 
January  aforesaid,  wrongfully,  unjustly,  and  maliciously,  under  colour 
and  pretence  of  the  Bankrupt  Law  Consolidation  Act,  1849,"  filed  a 
true  copy  of  the  said  judge's  order,  together  with  an  affidavit  of  the 
time  of  the  consent  *being  given  by  the  now  plaintiffs  to  the  said  r+ziA 
judge's  order,  and  a  description  of  the  residence  and  occupation  L 
of  the  now  plaintiffs,  with  the  officer  then  acting  as  clerk  of  the  dock- 
ets and  judgments  in  the  Court  of  Queen's  Bench,  without  informing 
the  said  officer,  or  giving  him  any  notice  whatever,  that  the  said  debt 
and  costs  in  the  said  judge's  order  mentioned,  or  either  of  them,  or  any 
part  thereof,  had  been  paid,  or  that  the  said  judge's  order  had  been  in 
any  wise  satisfied ;  whereby  the  said  officer  of  the  Court  of  Queen's 
JJench  was  induced  to  and  did  forthwith  cause  the* said  copy  of  the  said 
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judge's  order  so  filed  as  aforesaid  to  be  numbered,  and  the  names,  aai 
additions,  and  descriptions  of  the  now  plaintiffs,  as  the  persons  giving  J 
the  said  order,  and  also  the  name,  addition,  and  description  of  the  now  ' 
defendant  Samuel  Bowley  as  the  person  in  whose  favour  the  said  judge's  ■ 
order  had  been  given,  together  with  the  date  of  the  making  of  the  said  j 
judge's  order,  and  of  the  filing  of  the  said  copy  of  the  said  judge's  - 
order,  and  the  sum  for  which  judgment  was,  pursuant  to  the  said  judge's  - 
order,  to  be  entered  up,  to  be  respectively  entered  in  an  alphabetical 
list  in  a  book  in  his  said  office,  pursuant  to  the  statutes  in  such  case 
made  and  provided ;  whereby,  upon  such  filing  of  the  said  copy  of  the 
said  judge's  order,  and  such  entry  in  the  said  book,  as  aforesaid,  it  dil  ■ 
then  appear  from,  in,  and  by  the  said  copy  of  the  said  judge's  order 
so  filed  as  aforesaid,  and  the  said  entry  in  the  said  book,  that  the  said 
debt  and  costs  in  the  said  judge's  order  mentioned,  and  therein  ordered 
to  be  paid  as  aforesaid,  were  still  due  and  unpaid  by  the  now  plaintiffs 
to  the  now  defendant  Samuel  Bowley,  and  that  the  said  judge's  order 
was  an  existing  unsatisfied  charge  against  the  estate  and  property  of 
the  now  plaintiffs  in  favour  of  the  now  defendant  Samuel  Bowley,  to 
the  amount  of  the  debt  and  costs  in  the  said  judge's  order  mentioned: 
*rjr-i  by  means  of  *  which  said  several  premises,  and  by  reason  of  its 
J  appearing  from  the  said  copy  of  the  said  judge's  order  so  filed 
as  aforesaid,  and  from  the  said  entry  in  the  said  book  so  induced  to  be 
made  as  aforesaid,  that  the  debt  and  costs  mentioned  in  the  said  judge's 
order  were  due  and  unpaid  by  the  now  plaintiffs  to  the  now  defendant 
Samuel  Bowley,  and  that  the  said  judge's  order  was  an  existing  unsa- 
tisfied charge  against  the  estate  and  property  of  the  now  plaintiffs  in 
favour  of  the  now  defendant  Samuel  Bowley,  to  the  amount  of  the  debt 
and  costs  in  the  said  judge's  order  mentioned,  the  credit  and  trade  of 
the  now  plaintiffs,  as  iron  manufacturers  as  aforesaid,  had  been  and 
were  greatly  injured;  and  the  now  plaintiffs  had  been  put  to  great 
inconvenience,  costs,  charges,  and  expenses  in  and  about  causing  it  to 
appear  to  Channel!,  B.,  one  of  the  Barons  of  the  said  court,  that  the 
said  debt  and  costs  for  which  the  said  judge's  order  given  as  a  security 
as  aforesaid  had  been  paid  and  satisfied  as  aforesaid,  and  in  thereupon 
obtaining  from  the  said  Baron  an  order  that  a  memorandum  of  satisfac- 
tion should  be  written  upon  the  said  copy  of  the  said  judge's  order  so 
filed  as  aforesaid,  and  in  and  about  procuring  the  said  officer  of  the 
Court  of  Queen's  Bench,  in  pursuance  of  the  said  Baron's  order,  to 
write  a  memorandum  of  satisfaction  upon  the  said  copy  of  the  said 
judge's  order  so  filed  as  aforesaid :  Claim,  500/. 

To  this  declaration  the  defendants  demurred, — the  grounds  of 
demurrer  stated  in  the  margin,  being,  "  that  the  declaration  does  not 
allege  that  the  defendants  knew  that  the  judge's  order  need  not  be  filed, 
nor  aver  any  want  of  reasonable  or  probable  cause  for  filing  tie 
order ;  and  that,  the  costs  having  been  taxed  and  paid  under  the  order, 
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it  was  necessary  to  file  the  order,  to  prevent  its  being  avoided  by  the 
bankruptcy  of  the  plaintiffs."     Joinder. 

*Honyman,  in  support  of  the  demurrer. — The  declaration  r^^fi 
discloses  no  cause  of  action.     The  order,  in  substance,  was,  that,  *- 
npon  payment  of  the  debt,  and  costs  to  be  taxed,  the  proceedings 
should  be  stayed.     The  137th  section  of  the  12  &  13  Vict.  c.  106, 
expressly  enacts  "  that  every  judge's  order,  made  by  consent,  given, 
after  the  commencement  of  this  act,  by  any  such  trader,  defendant  in 
any  personal  action,  and  whereby  the  plaintiff  in  such  action  shall  be 
authorized  forthwith  after  the  making  of  such  order,  or  at  any  future 
time,  to  sign  or  enter  up  judgment,  or  to  issue  or  take  out  execution  in 
such  action,  and  whether  such  order  shall  be  made  subject  to  any 
defeasance  or  condition  or  not,  in  case  the  action  in  which  such  order 
shall  be  made  shall  be  in  the  Court  of  Queen's  Bench, — or,  in  case 
the  action  wherein  the  same  is  made  shall  be  in  any  other  court,  a  true 
copy  of  such  order, — shall,  together  with  an  affidavit  of  the  time  of 
such  consent  being  given,  and  a  description  of  the  residence  and 
occupation  of  the  defendant,  be  filed  with  the  officer  acting  as  clerk  of 
the  dockets  and  judgments  in  the  said  Court  of  Queen's  Bench  within 
twenty-one  days  after  the  making  of  such  order,  in  like  manner  as  a 
warrant  of  attorney  in  any  personal  action,  and  a  cognovit  actionem 
given  by  any  defendant  in  any  personal  action,  or  copies  thereof,  and 
affidavits  of  the  execution  thereof,  respectively,  may  be  filed  with  the  said 
clerk  within  the  space  of  twenty-one  days  after  such  warrant  of  attorney 
or  cognovit  actionem  shall  have  been  executed,  otherwise  such  judge's 
order,  and  any  judgment  signed  or  entered  up  thereon^  and  any  execu- 
tion issued  or  taken  out  on  such  judgment,  shall  be  null  and  void  to  all 
intents  and  purposes  whatever."     If  the  want  of  filing  makes  the  order 
a  nullity,  the  taxation  would  be  without  justification,  and  the  plaintiff  in 
the  action  might  be  called  upon  to  refund  the  amount  of  the  allocatur. 
[Williams,  *J. — Might  you  not  have  filed  the  order  specially,  r*c^7 
with  a  memorandum  showing  that  it  had  been  satisfied  ?]     The  L 
137th  section  goes  on  to  provide  for  the  mode  of  entering  satisfaction, 
—in  the  manner  pointed  out  in  the  8  G.  4,  c.  89.     It  is  submitted  that 
the  defendants   have  done  all  that  was  incumber  t  on  them  towards 
compliance  with  the  act.     Assuming,  however,  that  the   defendants 
were  not  bound  to  file  the  order,  the  question  is  whether  they  have 
incurred  any  legal  liability  by  so  doing.     There  is  no  averment  here 
that  the  defendants  were  actuated  by  malicious  motives,  or  that  they 
acted  without  reasonable  or  probable  cause,  which,  according  to  the 
opinions  of  Lord  Mansfield  and  Lord  Loughborough  in  Johnstone  v. 
Sutton,  1  T.  R.  544,  is  essential.     Those  learned  judges  say:  "The 
essential  ground  of  this  act  ion,  (a)  is,  that  a  legal   prosecution  was 
carried  on  without  a  probable  cause.     We  say  this  is  emphatically  the 

(a)  For  a  malieioui  prosecution. 
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essential  ground ;  because  every  other  allegation  may  be  implied  fan 
this ;  but  this  must  be  substantively  and  expressly  proved,  and  cannot 
be  implied.  From  the  want  of  probable  cause,  malice  may  be,  and 
most  commonly  is,  implied.  The  knowledge  of  the  defendant  is  also 
implied.  From  the  most  express  malice,  the  want  of  probable  cans* 
cannot  be  implied.  A  man,  from  a  malicious  motive,  may  take  up  t 
prosecution  for  real  guilt,  or  he  may,  from  circumstances  which  lie 
really  believes,  proceed  upon  apparent  guilt ;  and  in  neither  case  is  he 
liable  to  this  kind  of  action. "(a)  And  in  Musgrove  t>.  Newell,  1  M.  k 
W.  582,  587,f  Lord  Abinger  says:  "There  is  no  doubt  as  to  the 
principles  of  law  by  which  such  cases  are  governed  ;  and  they  cannot 
be  better  laid  down  than  in  the  case  of  Johnstone  t>.  Sutton.  To 
*r4Q-i  support  *an  action  of  this  kind,  there  must  be  both  malice  in  the 

■*  defendant,  and  a  want  of  reasonable  and  probable  cause." 
Flight  v.  Leman,  4  Q.  B.  883  (E.  C.  L.  R.  vol.  45),  1  Dav.  k  M.  67, 
still  further  illustrates  this  principle.  In  De  Medina  t>.  Groves,  10  Q. 
B.  152  (E.  C.  L.  R.  vol.  59),  it  was  held  that  no  action  lies  against  an 
execution-creditor  or  his  attorney  for  issuing  a  fi.  fa.  endorsed  to  levy 
the  whole  sum  recovered  by  a  judgment,  which,  to  the  knowledge  of  bothy 
has  been  partly  satisfied  by  payments,  unless  malice  and  want  of 
probable  cause  be  alleged  in  the  declaration,  and  proved :  and  this  was 
affirmed  by  the  Exchequer  Chamber,  on  error, — 10  Q.  B.  172, — where 
Wilde,  C.  J.,  in  delivering  the  judgment  of  the  court,  says :  «  The  lav 
allows  every  person  to  employ  its  process  for  the  purpose  of  trying  his 
rights,  without  subjecting  him  to  any  liability,  unless  he  acts  maliciously 
and  without  probable  cause.  The  question  arising  upon  this  record,  is, 
whether  the  action  is  maintainable  without  the  usual  averments  of 
malice  and  want  of  probable  cause.  Even  if  there  be  a  sufficient 
statement  of  malice  in  this  declaration,  there  is  no  sufficient  statement 
of  the  want  of  probable  cause."  The  absence  of  an  averment  of  the 
want  of  reasonable  and  probable  cause,  was  also  held  fatal  in  Roret  r. 
Lewis,  17  Law  Journ.  Exch.  99.  The  case  of  Gibbs  v.  Pike,  9  M.  k 
W.  851, f  comes  very  near  to  the  present  case.  There,  in  a  suit  in 
equity,  an  order  was  made  that  one  G.  should  pay  in  to  the  name  of 
the  Accountant-General,  in  trust  in  the  cause,  a  certain  sum  admitted 
by  his  answer  to  have  been  the  amount  of  the  sale  of  a  trust-fund ;  and 
the  solicitor  for  the  plaintiff  in  the  suit  registered  it  under  the  1  &  2 
Vict.  c.  110,  8.  19,  and  G.  was  in  consequence  prevented  from 
disposing  of  his  lands :  and  it  was  held  that  the  registering  of  the  order 
was  not  of  itself  a  wrongful  act,  and  that  no  action  could  be  maintained 
for  it  without  proof  of  malice.  Lord  Abinger  there  says :  "  No  doubt 
*rjQ-|  the  plaintiff  in  this  case  has  suffered  great  prejudice ;  *but  he  hss 

J  done  so  in  common  with  all  others  who  are  unfortunately  plaoed 
in  the  same  predicament  with  himself:  and  I  cannot  see,  that,  ia 

(a)  8tt  Wimn  •:  MattWws,  6 1M.  73. 
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registering  this  order,  the  defendant  Pike  did  more  than  it  was  proper 
for  him  to  do  as  an  attorney  acting  for  the  benefit  of  his  client  in  a  suit 
in  equity.  If  he  were  guilty  of  a  mistake  in  unnecessarily  registering 
this  order,  I  do  not  see  how  it  could  operate  to  the  injury  of  the 
plaintiff;  for,  the  register  refers  to  the  order,  which  would  speak  for 
itself,  and  which  any  one  is  at  liberty  to  inspect :  and  therefore,  even 
assuming  the  argument  to  be  well  founded,  that  this  was  an  order  not 
proper  to  be  registered,  no  one  could  make  a  mistake,  or  be  misled  by. 
that  circumstance;  since,  unless  supported  by  the  order,  the  registry  is 
a  nullity  as  to  any  effect  it  might  have  on  the  property  of  any  person, 
and  therefore  cannot  work  any  injury.  On  the  other  hand,  if  it  is  a  mat- 
ter of  doubt  whether  or  not  a  particular  order  of  this  kind  ought  to  effect 
the  benefit  conferred  by  the  late  act,  of  binding  the  estate  of  the  party, 
this  would  be  a  proper  case  to  register  it ;  for,  here  we  have  a  trustee 
who  admits,  by  his  answer  in  Chancery,  that  the  trust-funds  were 
remaining  in  his  hands,  and  the  attorney  had  good  reason  to  think  that 
his  real  estate  would  be  subject  to  the  order  of  the  court :  but,  even- 
supposing  him  to  be  wrong  in  this  view,  still,  if  there  were  a  reasonable 
doubt  on  the  subject,  there  was  a  probable  cause  for  his  registering  the 
order."  So,  here,  the  plaintiffs  might  have  caused  satisfaction  to  be 
entered  on  the  order,  and  then  any  person  inspecting  the  register  would 
see  that  it  no  longer  remained  a  charge  against  him :  and,  if  there  were 
any  reasonable  doubt  whether  the  order  ought  to  have  been  filed  or  not, 
there  was  probable  cause  for  filing  it.  Churchill  v.  Siggers,  8  Ellis  k 
B.  929  (E.  C.  L.  R.  vol.  77),  is  also  an  authority  to  show  that  malice 
and  want  of  probable  cause  were  essential  to  the  maintenance  of  this 
action. 

*  Winston,  contrtL(a) — The  order  in  question  clearly  ought  -$..ft 
not  to  have  been  registered  after  the  debt  and  costs  had  been  *- 
paid.  The  preamble  of  the  3  G.  4,  c.  39, — which  statute  is  to  be 
taken  in  pari  materia  with  the  187th  section  of  the  12  k  18  Vict.  c. 
106, — shows  that  the  sole  object  of  the  legislature  in  requiring  these 
orders  to  be  filed,  was,  to  prevent  a  bankrupt's  property  from  being 
swept  away  by  means  of  a  secret  execution.  It  is  said  that  it  was 
necessary  to  file  this  order,  because  the  statute  declares  that  the  order 
unless  filed  shall  be  "  null  and  void  to  all  intents  and  purposes  what- 
ever;" and,  inasmuch  as  the  order  was  the  only  authority  for  the 
taxation  of  the  costs,  if  that  were  void,  the  party  might  have  been 

(a)  The  points  marked  for  argument  on  tbe  port  of  the  plaintiffs,  were, — 
M  That  it  sufficiently  appears  from  tbe  declaration  that  ibe  defendant*  moat  bare  known  thai 
tbe  judge's  order  need  not  be  filed,  and  tbat  tbey  bad  no  reaaonable  or  probable  cause  for  filing  i»i 
"  And  tbat  it  was  unnecessary  to  file  tbe  order  after  tbe  payment  of  tbe  debt  and  ooets,  because, 
la  ease  of  the  bankruptcy  of  tbe  plaintiffa,  tbe  validity  of  either  payment  would  not  depend  oa 
the  order  or  be  avoided  by  tbe  avoidance  of  tbe  order,  but  would  be  good  irrespective  of  any 
judge's  order  at  all;  and  because  Ibe  statute  13  k  13  Viet  e.  100,  s.  137,  whieb  was  intended. to 
prevent  the  mischief  of  secret  judges'  orders  for  signing  judgment  or  issuing  execution,  iota  not 
render  it  necessary  to  file  any  such  order  which  has  been  already  satisfied." 
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called  upon  to  refund  the  money.  There  clearly  is  no  foundation  for 
that;  for,  the  transaction  would  be  protected  by  the  133d  section* 
The  words  "  null  and  void  to  all  intents  and  purposes  whatever"  are  to 
receive  a  reasonable  construction.  In  Bryan  v.  Child,  5  Exch.  36*/ 
they  were  held  to  mean  that  the  order  shall  be  null  and  void,  not  u 
against  the  trader  himself,  but  only  as  against  his  assignees :  and  there 
is  nothing  in  the  137th  section  to  take  away  the  protection  given  by  tie 
...j..  133d.  In  Farrow  v.  Mayes,  18  Q.  B.  516,  an  order  which  had 
■*  *not  been  duly  filed  pursuant  to  the  12  &  13  Vict.  c.  106,  s.  137, 
was  held  void  as  against  the  assignees  of  the  party  giving  it,  and  they 
recovered  back  the  amount  paid  under  the  execution,  as  money  had  *ad 
received  to  their  use.  The  rules  of  Hilary  Term,  1853,  were  made 
after  the  decision  of  that  case ;  and  the  28th  of  those  rules  provides 
that  "  the  costs  of  filing  a  judge's  order  for  judgment  against  a  trader 
defendant,  under  the  bankrupt  act,  shall  not  be  allowed  unless  specially 
ordered  by  the  judge," — showing  that  the  filing  is  by  no  means  a  matter 
of  course.  [Cockburn,  0.  J. — Why  is  a  party  to  run  the  risk  of  the 
order  being  avoided  for  want  of  filing  ?  Or,  why  should  he  be  held 
liable  to  an  action  for  being  perhaps  over  cautious  ?]  The  gist  of  this 
action  is  malice :  Reynolds  v.  Kennedy,  1  Wils.  232  ;  Heath  r.  Heap?, 
26  Law  J.,  M.  C.  49.  Here,  the  declaration  sufficiently  shows  marice ; 
and  it  was  not  necessary  also  to  aver  want  of  probable  cause.  In  Saxon 
v.  Castle,  6  Ad.  &  E.  653  (E.  C.  L.  R.  vol.  33),  lN.tP.  661  (E.  C. 
L.  R.  vol.  36), — which  was  an  action  for  a  malicious  arrest, — the  judg- 
ment was  arrested,  not  because  the  declaration  omitted  to  aver  the 
absence  of  probable  cause,  but  because  it  alleged  only  that  the  defend- 
ant had  "wrongfully  and  injuriously"  delivered  the  writ  to  the  sheriff, 
not  adding  "maliciously."  [Willes,  J. — If  you  choose  to  deviate 
from  the  customary  form  of  pleading,  and  to  set  out  the  facts  of  th* 
case,  you  must  take  care  that  they  necessarily  show  want  of  reasonable 
and  probable  cause.]  If  the  court  are  not  of  opinion  that  the  judges 
order  ought  to  have  been  filed,  the  plaintiff  would  pray  leave  to  amend. 
[Crbsswbll,  J. — It  is  enough  to  say  that  it  is  not  clear  that  the  order 
should  not  have  been  filed.] 

Honyrnan,  in  reply,  was  stopped  by  the  court. 

Cockburn,  C.  J. — I  am  of  opinion  that  the  judgment  of  the  court 
gg-o-i  upon  this  demurrer  should  be  for  the  *defendants.  The  137th 
J  section  of  the  12  &  13  Vict.  c.  106,  provides  that  every  judge's 
order  made  by  consent  given  by  a  trader  defendant,  authorizing  the 
plaintiff  to  sign  or  enter  up  judgment,  or  to  issue  or  take  out  execution, 
shall  be  filed  with  the  clerk  of  the  dockets  and  judgments  in  the  Court 
of  Queen's  Bench,  within  twenty-one  days,  otherwise  such  judge* 
order,  and  any  judgment  signed  or  entered  up  thereon,  and  any  exe- 
cution issued  or  taken  out  on  such  judgment,  shall  be  null  and  void  to 
all  intents  and  purposes  whatever*     It  seems  to  me  to  be  unnecessary 
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to  decide  whether  the  filing  of  the  order  in  question  was  essential  to 
the  protection  of  the  defendants  against  liability  to  refund  the  money 
in  the  event  of  the  bankruptcy  of  the  debtors ;  for,  I  think,  that,  at  all 
events,  where  an  act  of  parliament  prescribes  that  a  certain  thing  shall 
be  done,  although  it  may  be  contended  that  under  particular  circum- 
stances it  might  be  unnecessary  to  comply  with  the  requisition  of  the 
act,  the  party  whose  rights  may  be  put  in  peril  by  its  omission  has  a 
perfect  right  to  do  the  thing  prescribed,  for  his  own  protection ;  and 
that,  where  he  does  only  what  the  act  prescribes,  his  so  doing  cannot 
be  made  a  ground  of  action  of  this  kind.  Therefore,  though  I  am  far 
from  saying  that  the  enactment  in  question  does  not  make  the  filing  of 
the  order  an  act  of  imperative  necessity,  yet,  assuming  that  it  was  not 
necessary  to  file  it,  I  still  think  the  defendants  had  a  perfect  right  to 
do  so  for  their  protection  against  any  demand  that  might  have  been 
made  upon  them,  in  the  event  of  a  bankruptcy,  to  refund  the  money, 
on  the  ground  of  its  being  an  unauthorized  payment.  It  is  contended, 
that,  if  it  was  unnecessary  to  file  the  order,  and  it  was  filed  vexatiously 
and  maliciously,  the  person  filing  it  would  be  liable  to  an  action.  Still 
it  would  be  incumbent  on  the  plaintiff  in  such  an  action  to  aver  the 
want  of  reasonable  and  probable  cause  for  filing  it;  *and  there  r+t-zo 
is  no  such  averment  here.  Probably  that  defect  might  be  cured  *- 
by  an  amendment.  But  the  question  is  whether  that  averment  could  be 
proved.  The  whole  argument  proceeds  upon  this,  that  it  is  matter  of 
considerable  doubt  whether  the  statute  does  not  require  the  order  to  be 
filed,  to  give  it  permanent  efficacy,  and  to  protect  the  party  from  being 
called  upon  to  refund  the  money  paid  under  it.  The  very  existence 
of  the  doubt  would  be  a  clear  answer  to  the  charge  that  the  act  of  filing 
was  without  reasonable  and  probable  cause.  I  am  therefore  of  opinion 
that  there  is  no  ground  of  action. 

Cresswell,  J. — I  am  of  the  same  opinion.  The  statute  imposes  it' 
as  a  duty  upon  the  person  obtaining  the  order,  to  cause  it  to  be  filed, 
and  it  inflicts  upon  him  a  penalty  for  a  neglect  to  perform  that  duty, 
by  declaring  that  the  consequence  of  its  non-performance  shall  be  that 
the  order,  and  any  judgment  signed  or  entered  up  thereon,  and  any 
execution  issued  or  taken  out  on  such  judgment,  shall  be  null  and  void 
to  all  intents  and  purposes  whatever.  Even  supposing  that  no  such 
penal  consequences  were  to  ensue,  still,  inasmuch  as  the  statute 
expressly  says  that  the  order  shall  be  filed,  I  think  the  defendants  had 
a  right  to  file  it,  and  that  no  action  will  lie  against  them  for  so  doing. 

Williams,  J. — I  am  of  the  same  opinion.  I  think  the  defendants 
had  a  right  to  file  the  order,  to  protect  themselves  from  the  conse- 
quences which  might  have  resulted  from  an  omission  to  do  so.  Having 
ihat  right,  does  it  make  any  difference  that  they  did  it  maliciously? 
One  who  has  a  right  to  prefer  an  indictment,  is  not  liable  to  an  actioii 
for  preferring  it,  even  although  in  so  doing  he  is  actuated  by  maliciou* 
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motives.  If,  however,  the  statute  gave  the  defendants  no  right  to  file 
*~_n  a  *paid  order,  in  declaring  against  them  for  so  doing  I  think  it 
-*  would  not  have  been  necessary  to  aver  the  want  of  reasonable 
and  probable  cause.  It  would  be  enough  to  show  that  the  filing  it  was 
an  unauthorized  act,  and  malicious.(a) 

Willes,  J. — I  also  am  of  opinion  that  the  defendants  are  entitled  to 
judgment.  If  the  137th  section  be  closely  looked  at,  I  think  it  will 
clearly  appear  that  the  order  must  be  filed  within  the  prescribed  time, 
to  give  it  any  efficacy.  Seeing  that  the  judge's  order  must  be  filed 
even  if  execution  is  issued  upon  it,  I  do  not  see  why  it  should  not  be 
filed  where  the  amount  is  paid  without  execution,  inasmuch  as  the  order 
might  be  necessary  to  sustain  the  payment :  Reynolds  v.  Wedd,  4  N. 
G.  694,  6  Scott,  699.  The  defendants  had  a  right  to  preserve  the 
order  as  a  valid  order,  although  paid ;  and  they  could  only  do  that  by 
causing  it  to  be  filed  under  the  137th  section  of  the  Bankrupt  Law 
Consolidation  Act.  Judgment  for  the  defendants. 

(a)  See  the  authorities  collected  in  the  note  (e)  to  the  one  of  Skinner  ».  Ounter,  1  Went.  Sand. 
230  a. 


„  ♦THE  LONDON  AND  NORTH  WESTERN    RAILWAY 
J      COMPANY,  Appellants  ;  GRACE,  Respondent.    June  5. 

A  county  court  judge  hating  stated  a  ease  (upon  appeay  in  so  eoufused  a  manner  that  the  curt 
could  not  discover  whether  or  not  he  meant  to  present  a  question  of  law  for  their  decision,— 
the  case  was  remitted  to  him  for  amendment  in  this  respect. 

Upon  the  ease  coming  back,  it  clearly  appeared  to  in  vol  re  no  question  of  law.  The  court,  ander 
the  circumstances,  dismissed  the  appeal,  without  co*t: 

The  following  case  was  stated  by  way  of  appeal  against  a  decision 
of  the  judge  of  the  county  court  of  Cheshire  : — 

The  plaintiff  was  an  engine-driver,  in  the  employ  of  the  defendants; 
and  the  action  was  brought  to  recover  three  months'  wages  from 
the  defendants.  The  particulars  attached  to  the  summons  were  as 
follows : — 

"  This  action  is  brought  for  the  recovery  of  27?.  6s.  The  plaintiff, 
on  or  before  the  29th  of  December  last,  was  a  servant  of  the  said 
railway  company,  and  was  on  that  day,  without  previous  notice,  and 
without  just  cause,  discharged  from  the  said  service  by  the  company. 
The  company  ought  to  have  given  three  months'  notice  to  the  plaintiff 
before  discharging  him ;  therefore  the  plaintiff  claims  three  months* 
wages,  that  is  to  say,  42*.  a  week  for  thirteen  weeks ;  the  aggregate 
amount  being  the  27/.  6*.  for  which  this  action  is  brought. " 

The  following  is  a  copy  of  the  agreement  entered  into  by  the  plain- 
tiff with  the  company,  being  the  usual  agreement  on  hiring  engine* 
drivers :— 
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"  London  and  North  Western  Railway. 
"  I,  the  undersigned,  agree  to  subscribe  to,  obey,  and  be  bound  by 
the  rales  and  regulations  of  the  London  and  North  Western  Railway 
Company,  and  also  to  comply  with  the  orders  of  the  company's  supe- 
rior officers,  and  to  submit  to  any  fine  not  exceeding  20*.,  or  dismissal, 
for  a  fault,  under  the  authority  or  with  the  sanction  of  the  directors, 
by  the  superintendent  of  the  locomotive  engine  department.  And  I 
agree  to  give  or  *to  receive  a  three  months'  notice  before  leaving  r*r ,  ft 
the  employ,  with  the  understanding  that  I  be  allowed  to  leave  *- 
with  a  fortnight's  notice,  if  I  can  show  the  superintendent  that  I  have 
an  offer  of  better  pay  elsewhere,  or  am  going  to  leave  Great  Britain. 
The  rate  of  wages  is  to  be  7*.  per  day.     Dated,  &c. 

(Signed)   <<  John  Grace. 
"  I,  John  Bolas,  on  behalf  of  the  company,  hereby  agree  to  the 
above  terms.  (Signed)    "  J.  Bolas." 

It  was  proved  on  the  trial  that  the  plaintiff  was  dismissed,  with  the 
sanction  of  the  directors,  for  having,  as  they  alleged,  on  the  night  of 
the  23d  of  December  last,  failed  to  see  a  danger-signal,  and  run  into  a 
goods  train,  which  had  been  brought  to  a  stand  by  want  of  water,  on 
the  line  between  Chester  and  Crewe.  It  was  admitted,  on  the  one 
hand,  that  the  plaintiff  had  been  fined  two  months  before  for  a  similar 
offence,  and,  on  the  other  hand,  that  he  had  been  eighteen  years  in 
the  service  of  the  company,  and  had  risen  through  every  grade  in  that 
department  of  the  service. 

On  the  part  of  the  plaintiff,  it  was  proved,  that  he  left  Holyhead, 
in  charge  of  the  mail-train  to  Crewe,  shortly  after  8  o'clock  in  the 
evening ;  that  the  journey,  before  reaching  Chester,  had  been  one  of 
extreme  difficulty,  on  account  of  frost  and  the  slippery  state  of  the 
rails,  a  sudden  fall  of  snow  and  sleet,  and  the  inclemency  of  the  night ; 
that,  between  Rhyl  and  Chester,  the  snow  was  so  deep  that  the  train 
could  not  proceed,  and  the  plaintiff  and  a  fellow-servant  had  been 
obliged  to  leave  the  engine,  and  clear  away  the  snow  from  the  rails ; 
that  it  was  two  hours  (within  five  minutes)  behind  time  on  arriving  at 
Chester,  in  consequence  of  which  the  Chester  section  of  the  train  to 
London  had  already  started  in  charge  of  the  guard  who  usually  accom- 
panied both  sections  of  the  train  when  united  at  *  Chester,  and  r*rr7 
the  person  who  acted  as  guard  of  the  plaintiff's  train  from  *- 
Chester  on  the  night  in  question  was  a  railway  porter,  who  occasionally 
acted  as  a  supernumerary  guard ;  that,  at  the  time  the  collision  took 
place,  which  was  near  2  o'clock  in  the  morning,  the  plaintiff  was  going 
at  his  proper  and  accustomed  speed  of  thirty-five  miles  an  hour ;  and 
that  the  moment  he  saw  the  lights  of  the  goods  train,  he  did  all  that 
was  possible  to  stop  his  own  train  ;  but  that  the  trains  were  then  less 
than  eight  hundred  yards  apar",  and  it  was  too  late  to  prevent  the 
collision. 
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On  the  part  of  the  defendants,  it  was  proved  that  the  danger-signal 
in  the  rear  of  the  goods  train  into  which  the  plaintiff  ran,  might  hare 
been  seen  by  him  at  a  very  considerable  distance, — at  least  twelve 
hundred  yards, — and  in  ample  time  to  enable  him  to  pull  up  his  train, 
if  he  had  seen  it ;  and  it  was  contended  that  not  seeing  the  lights  and 
stopping  in  time  was  a  sufficient  « fault"  to  warrant  the  dismissal 
without  notice. 

The  judge  held,  that,  to  constitute  a  "fault"  within  the  meaning  of 
the  plaintiff's  engagement,  there  must  at  least  be  culpable  negligence; 
that,  admitting  all  that  had  been  proved  by  the  defendants  as  above 
stated,  and  that  the  plaintiff  had  failed  to  see  the  lights  for  from  15  to 
25  seconds  after  they  might  have  been  descried,  still  that  was  not  a 
"  fault,"  to  warrant  his  dismissal  at  a  moment's  notice. 

If  the  ruling  of  the  learned  judge  was  wrong,  the  verdict  was  to  be 
entered  for  the  defendants. 

Bovill,  Q.  C.  (with  whom  was  Phipson),  for  the  appellants. — The 
substance  of  the  case  is,  that  the  plaintiff,  an  engine-driver,  omitted  to 
see  a  danger-signal,  which  it  is  found  as  a  fact  he  ought  to  have  seen : 
and  that  is  the  ground  of  dismissal.  [Cresswell,  J. — I  doubt  whether 
*rco-i  the  case  is  so  stated  as  to  enable  us  to  say  that  *that  is  the  find- 
J  ing.  Although  the  light  might  be  discernable,  the  plaintiff  may 
have  been  guilty  of  no  default.  But  if,  through  a  negligent  want  of 
look  out,  the  plaintiff  caused  the  accident,  as  at  present  advised,  I 
should  say  that  that  would  be  a  fault  that  would  justify  instant  dis- 
missal.] The  judge  finds  that  the  plaintiff  failed  to  keep  a  look  out, 
and  that  there  is  no  excuse  for  his  neglect.  [Cresswell,  J. — So 
doubt  there  is  evidence  of  negligence :  but  I  doubt  whether  there  is  a 
sufficient  finding  of  negligence.  Would  this  statement  amount  to  a 
sufficient  finding  in  a  special  verdict?]  Possibly  not.  [Cockburs, 
C.  J. — The  judge  seems  to  draw  a  distinction  between  culpable  and 
pardonable  negligence.  Suppose  we  are  prepared  to  say  that  any  neg- 
ligence would  justify  a  dismissal,  that  minor  degree  of  negligence  his 
not  been  found.]  The  judge  construes  the  agreement  as  matter  of 
law.  [Cresswell,  J. — He  has  evidently  adopted  the  word  «  culpable" 
from  some  recent  cases  of  manslaughter.]  He  has  clearly  found  a 
failure  on  the  part  of  the  plaintiff  in  the  performance  of  an  important 
duty. 

Knowles,  Q.  C.  (with  whom  was  Macnamara),  for  the  respondent— 
The  court  has  no  jurisdiction  to  entertain  this  appeal,  the  judge,  sit- 
ting  as  a  jury,  having  disposed  of  the  matter.  The  13  &  14  Vict,  c 
61,  s.  14,  only  gives  jurisdiction  to  the  superior  court  where  "either 
party  is  dissatisfied  with  the  determination  or  direction  of  the  ssid 
court  in  point  of  law,  or  upon  the  admission  or  rejection  of  any  evi- 
dence." [Cresswell,  J. — What  the  judge  finds,  is,  not  that  thi 
plaintiff  was  guilty  of  no  negligence,  but  that  nothing  in  the  shape  of 
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negligence  amounts  to  a  "fault"  bat  culpable  negligence:  and  that  is 
matter  of  lair.     Williams,  J. — Upon  what  point  do  you  understand 
the  county  court  judge  to  ask  the  opinion  of  this  court  ?]     Upon  the 
question  of  ^negligence.     The  facts  set  out  do  not  show  negli-  r*rro 
gence ;  and  the  judge  has  not  found  it.     [Ckesswell,  J. — Was  L 
it  not  negligence  on  the  plaintiff's  part  not  to  see  the  lights  when  he 
might  and  ought  to  have  seen  them  ?]     The  court  has  no  jurisdiction, 
unless  it  can  see  that  the  county  court  judge  made  a  mistake  in  con* 
struing  the  word  « fault."     [Cockburn,  C.  J. — If  he  means  to  say, 
that,  to  amount  to  a  fault,  there  must  be  something  more  than  negli* 
gence  in  the  ordinary  acceptation  of  the  term,  I  do  not  agree  with 
him.    Williams,  J. — The  true  criterion  is  in  the  statement  of  the 
degree  of  duty,  not  of  negligence.     An  engine-driver  may  be  bound  to 
use  extraordinary  care ;  and,  if  he  omits  that,  he  is  guilty  of  negli- 
gence.    What  is  the  duty  of  an  engine-driver  ?     Ckesswell,  J. — In 
substance,  the  county  court  judge  finds  that  the  plaintiff  might  have 
seen  the  lights,  but  did  not ;  and  he  finds  that  does  not  amount  to  a 
"fault."]      Giving  effect  to  all  the  other  circumstances  stated  in  the 
ease,  it  really  amounts  to  a  finding  of  culpable  negligence.     [Cock- 
burn,  C.  J. — It  is  negligence,  with  mitigating  circumstances.     Cress- 
well,  J. — If  the  county  court  judge  means  to  find  that  a  certain  state 
of  circumstances  does  not  in  point  of  law  amount  to  a  fault  within  the 
meaning  of  the  agreement  of  hiring,  we  may  entertain  the  appeal :  but 
I  think  he  ought  to  state  what  he  finds  to  have  been  the  facts.     CocK- 
burn,  C.  J. — If  the  judge  means  to  Bay  that  "  negligence"  in  an 
engine-driver  is  not  a  fault,  I  do  not  agree  with  him.     He  uses  a  term 
which  implies  something  more  than  negligence.     If  he  means  to  say, 
that,  under  the  circumstances,  the  man  was  not  guilty  of  any  negli- 
gence at  all,  it  is  better  that  he  should  so  state.     The  case  must  be 
remitted  to  him  for  amendment  in  this  respect.] 

The  case  having  been  accordingly  remitted  to  the  "learned  r*r/»o 
judge  for  amendment,  was  returned  by  him  with  the  following  L 
snpplemental  remarks  :— 

"  The  plaintiff  did  everything  in  his  power  to  prevent  the  accident, 
the  moment  he  saw  the  light.  The  means  he  had  recourse  to  would 
probably  have  stopped  his  train  in  800  yards,  as  was  ascertained  by 
experiments  subsequently  made.  The  night  had  been  most  inclement, 
with  much  snow  and  sleet:  but  the  state  of  the  atmosphere  at  tite 
moment  of  the  collision  did  not  precisely  appear,  beyond  the  fact  that 
there  was  no  fog.  On  a  fine  night,  such  a  light  might  generally  bo 
perceived  at  a  distance  of  1200  yards  or  upwards.  The  stoker  was 
engaged  in  putting  coals  on  the  fire  when  the  plaintiff  first  saw  the 
ught,  and  could  give  no  opinion  as  to  whether  he  might  not  have  seen 
it  sooner.  It  was  not  stated  that  the  plaintiff  was  short-sighted :  but 
totes  was  laid  upon  his  extraordinary  and  protraot^d  exertion?  on  the 
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night  iii  question,  upon  the  state  of  the  weather,  and  upon  the  feet 
that  the  luggage-train  had  no  business  upon  the  line  at  all  until  the 
mail-train  had  passed. 

"There  was  no  direct  evidence  of  misconduct  or  neglect  of  duty: 
but  I  was  called  upon,  on  behalf  of  the  defendants,  to  infer  from  the 
foregoing  facts  that  the  plaintiff  could  not  have  kept  such  a  look  out  u 
he  was  bound  to  do,  and  had  been  properly  dismissed. 

"  Acting  in  the  place  of  a  jury,  I  was  of  opinion  that  there  was  net 
sufficient  proof  of  negligence  to  warrant  a  dismissal,  in  the  ordinary 
relation  of  master  and  servant :  but,  by  binding  the  plaintiff  *  to  sub- 
mit to  any  fine  not  exceeding  20*.,  or  dismissal,  for  a  fault,  under  the 
authority  or  with  the  sanction  of  the  directors,  by  the  superintendent,' 
the  defendants,  no  doubt,  intended  to  reserve  to  themselves  a  more 
extensive  power  than  the  law  alone  would  give  them ;  and,  if  they  are 
*ftf11  at  Hberty  to  say  to  their  servants,  <  The  *meaning  of  our  agree* 
-*  ment  is,  that  every  complaint  will  be  investigated,  and,  if  the 
superintendent  reports  you  guilty  of  a  fault,  and  his  finding  shall  be 
sanctioned  and  confirmed  by  the  directors,  you  will  be  liable  to  be  fined 
or  dismissed,  as  the  case  may  be,  and  without  appeal,' — then  I  had  do 
jurisdiction,  and  the  verdict  cannot  be  sustained:  but,  if,  to  .constitute 
a  <  fault'  within  the  meaning  of  the  agreement,  misconduct  or  negligence 
is  necessary,  and  such  proof  as  would  satisfy  a  jury  that  the  plaintiff 
was  guilty  either  of  misconduct  or  of  negligence,  then  the  verdict  ought 
to  stand." 

Bovillj  Q.  C,  for  the  appellants.— On  the  former  occasion,  the  county 
court  judge  submitted  to  the  court  a  question  of  law.  [Cockburn,  C. 
J. — We  sent  the  case  back  to  him  because  we  thought  he  was  mistaken 
in  supposing  it  to  involve  any  question  of  law.]  He  now  presents  it 
as  a  mere  question  of  fact, — stating  a  conclusion  at  which  he  does  not 
seem  to  have  arrived  at  the  trial.  [Crssswell,  J. — He  finds,  as  a 
matter  of  fact,  that  there  was  no  evidence  to  satisfy  him  that  the  plain- 
tiff had  been  guilty  of  misconduct  or  of  negligence.]  He  has  not 
found  a  single  fact  to  justify  the  plaintiff  in  failing  to  see  the  lights  in 
time.  The  proper  course,  it  is  submitted,  under  the  circumstances, 
would  be  to  send  the  case  down  to  a  new  trial. 

KnowleBy  Q.  0.,  contr&,  was  stopped  by  the  court. 

Cockburn,  G.  J.— Upon  the  facts  as  now  found  by  the  county  conrt 
judge,  the  case  presents  no  difficulty.  Our  decision  must  be  for  the 
respondent :  but,  under  the  circumstances,  I  do  not  think  it  would  be 
right  to  dismiss  the  appeal  with  costs.  The  fault  was  in  the  judge  so 
inartificially  stating  the  case  in  the  first  instance.  The  probability  is, 
**tf  91  t',at>  ^  lt  ^acl  originally  *been  stated  as  it  now  is,  the  case  would 
-*  not  have  been  resisted. 

Knowles. — It  was  not  the  respondent's  fault  that  the  judge  mistook 
his  duty  in  stating  the  case. 
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Cresswell,  J. — The  county  court  judge  has  now  deprived  the  defend* 
into  of  the  right  of  appeal,  by  placing  his  decision  upon  the  fact.  I 
agree  with  the  Lord  Chief  Justice  in  thinking  that  there  should  be  no 
costs. 

The  rest  of  the  court  concurring, 

Appeal  dismissed  without  costs.(a)   ; 

(a,  As  to  eoete,  tee  Gibbon,  A  pp.,  Gibbon,  Resp.,  13  C.  8.  205,  219  (E.  C.  L.  R.  rol.  7ft) :  Li*, 
temann,  App.,  Sebalti,  Resp.,  1 4  C.  B.  38,  62  (E.  C.  L.  R.  vol.  78) ;  Foster,  App.,  Smitb,  Resp., 
38  C.  B.  16 1  (B.  C.  L.  R.  toL  86 J.  And  see  Fothorgill,  App.,  Walton,  Resp.,  14  C.  B.  295  (E.  C. 
L  R.  voL  78). 


♦BARRICK  and  Others  v.  BUBA  and  Another.    June  5.      [*568 

A  declaration  of  war  by  this  country  against  a  foreign  power,  imports  a  prohibition  of  commer- 
cial intercourse  with  the  subjects  of  that  power. 

Held,  therefore,  that  a  plea  to  an  action  upon  a  charter-party  made  between  a  subject  of  thU 
country  and  a  Russian  subject  for  loading  a  cargo  at  Odessa,  a  Russian  port, — that,  at  the  time 
of  making  the  contract,  the  plain tUF  was  a  subject  of  Great  Britain  and  the  ressel  a  British 
vessel,  and  the  defendant  a  subject  of  Russia  residing  and  carrying  on  trade  there,  and  that, 
before  the  expiration  of  the  time  for  the  defendant  to  load  the  vessel  according  to  the  charter- 
party,  and  before  any  breach  thereof,  a  state  of  war  existed,  and  had  ever  sinoe  continued, 
between  the  two  countries,— was  a  good  answer. 

Held  also,  that  a  mere  intimation  by  the  agent  of  the  charterer  at  Odessa  to  the  master,  before 
the  time  for  loading  had  expired,  that  "  he  had  ceded  the  charter-party,  with  all  its  rights  and 
obligations,"  to  a  third  person,  and  that  he  must  address  himself  to  such  third  person  for  a 
cargo,  did  not  amount  to  a  renunciation  of  the  charter-party,  so  as  to  entitle  the  owner  to  sue 
»>  for  a  breach  at  that  time. 

This  was  an  action  for  breach  of  a  cnarter-party. 

The  declaration  stated,  that,  by  a  charter-party  dated  the  1st  of  No- 
vember, 1853,  it  was  mutually  agreed  between  the  plaintiffs,  owners  of 
the  ship  Lavinia,  and  the  defendants,  merchants,  that  the  said  ship, 
being  tight,  staunch,  and  strong,  and  in  every  way  fitted  for  the  voy- 
age, should  with  all  convenient  speed  after  discharge  of  her  outward 
cargo  at  Odessa,  or  so  near  thereto  as  she  might  safely  get,  there  load 
from  the  factors  of  the  defendants  a  full  and  complete  cargo  of  tallow, 
wheat,  seed,  or  other  stowage  goods,  or  grain,  at  the  option  of  the 
defendants,  and,  being  so  loaded,  should  therewith  proceed  to  a  safe 
port  in  the  united  kingdom,  or  so  near  thereto  as  she  might  safely  get, 
and  deliver  the  same  afloat,  on  being  paid  freight ;  the  cargo  to  have 
heen  brought  to  and  taken  from  alongside  at  charterers'  expense  and 
nsk ;  the  ship's  boats  and  crew  to  have  rendered  all  customary  assist- 
ance in  towing  the  lighters,  &c. :  forty  running  days  to  have  been 
allowed  the  said  merchants  (if  the  ship  was  not  sooner  despatched)  for 
loading  and  unloading ;  and,  if  half  or  more  of  the  cargo  consisted  of 
wool,  ten  additional  lay  days  were  to  have  been  allowed ;  and  ten  days 
on  demurrage  over  and  above  the  said  laying  *days,  at  51.  per  r^r/w 
ty;  the  act  of  God,  the  Queen's  enemies,  fire,  and  all  and  *- 
ttery  other  dangers  and  accidents  of  the  seas,  rivers,  and  navigation* 
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of  what  nature  and  kind  soever  during  the  said  voyage,  always  excepted: 
and  it  was  thereby  further  agreed,  that,  in  the  event  of  hostilities  break* 
ing  out  which  would  prevent  the  said  vessel  from  loading  at  Calcutta, 
the  said  charter-party  was  to  be  null  and  void  :  Averment,  that,  within 
a  reasonable  time  after  the  making  of  the  said  charter-party,  the  said 
ship  arrived  at  Odessa,  and  there  discharged  her  outward  cargo,  and 
was  then,  to  wit,  on  the  15th  of  March,  1854,  there  ready  to  load  fros 
the  factors  of  the  defendants  a  full  and  complete  cargo  according  to 
the  terms  of  the  said  charter-party,  of  which  the  defendants  had  doe 
notice :  Breach,  that,  although  the  plaintiffs  fulfilled  and  performed  all 
conditions  precedent  necessary  to  entitle  them,  and  they  became  and 
were  entitled,  and  demanded  of  the  defendants,  to  have  the  said  ship 
or  vessel  loaded  as  aforesaid,  and  were  always  up  to  and  at  the  time 
of  the  refusal  of  the  defendants  thereinafter  mentioned,  ready  and 
willing  to  receive  a  cargo  on  board  of  the  said  vessel,  and  to  keep  and 
detain  their  said  vessel  at  Odessa  aforesaid,  for  the  purpose  of  being 
loaded,  for  the  said  lay  days,  and,  if  half  or  more  of  the  cargo  had 
consisted  of  wool,  for  the  said  ten  additional  lay  days  in  the  charter- 
party  mentioned,  and,  if  thereunto  requested,  for  the  said  demurrage 
days,  or  any  of  them,  and  to  do  and  perform  all  things  on  their  part 
according  to  the  said  charter-party,  of  which  the  defendants  had  notice, 
—yet  the  defendants  did  not  nor  would,  at  any  time  during  the  lay 
days  mentioned  in  the  said  charter-party  (which  had  expired  before 
the  commencement  of  this  suit),  or  since,  load  the  said  vessel  according 
to  the  said  charter-party,  but,  on  the  contrary  thereof,  wholly  refused 
**>fiVI  80  t0  ^°'  anc*  before  the  ^expiration  of  the  lay  days  discharged 
J  the  plaintiffs  from  further  keeping  or  detaining  the  said  vessel 
for  the  purpose  of  being  so  loaded ;  by  reason  whereof  the  plaintifi 
not  only  lost  and  were  deprived  of  the  freight  that  they  would  other- 
wise have  earned  according  to  the  said  charter-party,  but  were  pot 
to  great  expense  and  cost  in  and  about  attempting  to  procure  ano- 
ther cargo  for  the  said  ship  or  vessel,  and  were  otherwise  greatly 
damaged,  &c. 

The  defendants  pleaded, — first,  that  it  was  not  agreed  as  alleged  ia 
the  declaration. 

Secondly,  that  the  said  ship  was  not  and  did  not  continue  ready  to 
load,  and  that  the  plaintiffs  were  not  ani  did  not  continue  ready  sad 
willing  to  receive  and  load  in  and  on  board  of  such  ship  a  full  and  com- 
plete cargo,  and  to  keep  and  detain  the  said  vessel  at  Odessa,  accord- 
ing to  the  true  intent  and  meaning  of  the  said  charter-party. 

Thirdly,  that  the  defendants  had  no  notice  that  the  said  ship  was  and 
continued  ready,  and  that  the  plaintiffs  were  and  continued  ready  and 
willing  to  load  or  receive  a  cargo  according  to  the  said  charter-party  ia 
and  on  board  of  the  said  ship,  as  alleged,  and  to  keep  and  detain  tb# 
said  vessel  at  Odessa  for  that  purpose. 
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Fourthly,  that,  after  the  making  of  the  said  agreement,  and  before 
the  time  had  elapsed  for  the  defendants  to  load  the  said  vessel,  accord- 
ing to  the  said  charter-party,  and  before  any  breach  thereof  by  the 
defendants,  hostilities  broke  out,  within  the  true  intent  and  meaning  of 
the  said  agreement,  which  would  have  prevented  the  loading  of  the  said 
vessel  at  Odessa  according  to  the  charter-party,  and  which  did,  accord- 
ing to  the  true  intent  and  meaning  of  the  charter-party,  prevent  the 
defendants  loading  the  said  vessel  at  Odessa  aforesaid;  and  that  such 
hostilities  had  ever  since  continued;  whereby  the  said  charter-party 
became  void. 

♦Fifthly,  that  one  of  the  provisions  contained  in  the  said  r*rfifi 
charter-party  was,  that  the  act  of  God,  the  Queen's  enemies,  ^ 
restraint  of  princes  and  ruler  a,(a)  fire,  and  all  and  every  other  dangers 
and  accidents  of  the  seas,  rivers,  and  navigation,  of  what  nature  and 
kind  soever,  during  the  said  voyage,  were  and  should  be  always  tnutu- 
ally{a)  excepted",  and  that,  before  any  breach  by  the  defendants  of  the 
said  charter-party,  and  thence  hitherto,  the  defendants  were  hindered 
and  prevented  loading  the  said  ship  according  to  the  charter-party,  by 
the  Queen's  enemies  and  the  restraint  of  princes  and  rulera,(a)  within 
the  true  intent  and  meaning  of  the  charter-party  in  that  behalf. 

Sixthly,  that  Odessa,  in  the  said  agreement  mentioned,  at  the  time 
of  the  making  of  the  said  agreement  was,  and  ever  since  had  been,  and 
still  was,  part  of  the  dominions  of  the  Emperor  of  all  the  Russias,  and 
that,  at  the  time  of  making  the  said  agreement,  the  plaintiffs  were  and 
still  are  subjects  of  Her  Majesty  Queen  Victoria,  and  that  the  said  ship 
Lavinia  was,  and  thence  hitherto  had  been  and  was,  a  British  vessel 
belonging  to  the  plaintiffs,  being  such  British  subjects  as  aforesaid ; 
and  that  the  defendants  were  not  British  subjects,  and  were  during  all 
the  time  aforesaid  residents  in  Russia,  and  carrying  on  trade  and  com- 
merce there,  subjects  of  the  said  Emperor,  and  enemies  of  Her  said 
Majesty  Queen  Victoria ;  and  that,  before  the  time  had  elapsed  for  the 
defendants  to  load  the  said  vessel  according  to  the  said  charter-party, 
and  before  any  breach  thereof  by  the  defendants,  a  state  of  war  ex- 
isted and  had  ever  since  continued  between  Her  Majesty  Queen  Victoria 
and  the  said  Emperor  of  all  the  .Russias. 

Set  enthly,  that  the  defendant  did  not  refuse  to  load  the  said  vessel, 
and  discharge  the  plaintiffs  from  further  ^keeping  and  detaining  r*r/>T 
the  said  vessel  for  the  purpose  of  being  so  loaded.  L 

Eighthly,  that,  before  the  time  allowed  for  loading  the  said  vessel 
had  expired,  and  before  any  breach  of  the  charter-party  by  the  defend- 
ants, and  before  any  discharge  by  the  defendants  of  the  plaintiffs  from 
further  keeping  or  detaining  the  said  vessel  for  the  purpose  of  being 
loaded,  the  said  vessel  departed  and  left  the  place  where  she  was  to 
have  been  loaded  by  the  defendants  according  to  the  chartei -party,  and 

(a)  Theie  wordi  were  not  in  the  ehartet-partj. 
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never  returned  thereto ;  and  that  the  plaintiffs  thereby  prevented  tit 
defendants  from  loading  the  said  vessel  there  according  to  the  tna 
intent  and  meaning  of  the  charter-party. 

The  plaintiffs  joined  issue  on  the  first,  second,  third,  and  seventh 
pleas  of  the  defendants,  and  took  issue  on  the  fourth,  fifth,  sixth,  and 
last  pleas. 

They  also  demurred  to  the  sixth  plea, — the  ground  of  demurrer 
Stated  in  the  margin  being,  "  that  the  state  of  war  did  not  put  an  end 
to  the  contract  between  the  plaintiffs  and  defendants,  nor  did  it,  in  con- 
sequence of  the  existence  of  a  state  of  war,  become  illegal  by  the  law 
of  England  for  the  defendants  to  load  or  for  the  plaintiffs  to  receive  a 
cargo."     Joinder. 

The  issues  of  fact  came  on  to  be  tried  before  Jervis,  0.  J.,  at  the 
sittings  in  London  after  Trinity  Term,  1855,  when  a  verdict  was  taken 
for  the  plaintiffs,  subject  to  the  opinion  of  the  court  upon  the  following 
case : — 

The  Lavinia  was  chartered  by  the  plaintiffs  to  the  defendants  on  the 
1st  of  November,  1853,  under  the  following  charter : — 

<<  New  ship.     10  years. 

«  London,  1st  November,  1853. 
"  Memorandum  for  charter. 

**>fi81  "^  *8  ^is  day  mutually  agreed  between  Henry  *Barriek, 
J  Esq.,  for  himself  and  co-owners  of  the  good  ship  or  vessel  called 
the  Lavinia,  of  London,  A.  1,  coppered,  of  the  burthen  of  |||  tons 
register  admeasurement,  or  thereabouts,  whereof  A.  E.  is  master,  now 
at  Whitby,  and  Messrs.  Buba,  Brothers,  London,  merchants, — That  the 
said  ship,  being  tight,  staunch,  and  strong,  and  every  way  fitted  for  the 
voyage,  with  all  convenient  speed,  after  discharge  of  outward  cargo  at 
Odessa,  or  so  near  thereunto  as  she  may  safely  get,  shall  there  load 
from  the  factors  of  the  said  freighters  a  full  and  complete  cargo  of 
tallow,  wheat,  seed,  or  other  stowage,  or  grain,  at  the  option  of  the 
freighters,  not  exceeding  what  she  can  reasonably  stow  and  carry  oyer 
and  above  her  tackle,  apparel,  provisions,  and  furniture ;  and,  being  so 
loaded,  shall  forthwith  proceed  to  a  safe  port  in  the  united  kingdom 
(both  inclusive),  or  so  near  thereto  as  she  may  safely  get,  calling  at 
Cork  or  Falmouth,  at  the  master's  optior,  for  orders  (which  are  to  be 
given  by  return  of  post,  in  reply  to  the  captain's  letter  to  the  char* 
terers,  or  lay  days  to  commence),  and  deliver  the  same  afloat,  on  being 
paid  freight  as  follows : — 


FromOdasra. 


JTor  tallow 


To  the  United 
Kingdom. 


Fire  p|oandf    ten 


10 


•hUli[ngf. 


Per  ton  of  20  c*L 
groat, 


To  a  rafe  port  between  Bxn* 
and  Hamburgh,  10  per  ealb 
extra. 
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Other  stowage  goods,  seed,  or  grain,  if  any,  in  proportion  according  to 
the  London  Baltic  printed  rates,  being  in  full  of  all  port-charges,  and 
pilotage  as  customary.  The  freighter  engages  to  provide  the  necessary 
mats  for  dunnage.  The  cargo  to  be  brought  to  and  taken  *from  r*tfiQ 
alongside  at  charterers'  expense  and  risk  ;  the  ship's  boats  and  ^ 
crew  to  render  all  customary  assistance  in  towing  the  lighters,  &c.  (the 
%ct  of  God,  the  Queen's  enemies,  fire,  and  all  and  every  other  dangers 
and  accidents  of  the  seas,  rivers,  and  navigation,  of  what  nature  and 
kind  soever,  during  the  said  voyage  always  excepted) ;  one-half  of  such 
freight  to  be  paid  in  cash  on  unloading  and  right  delivery  of  the  cargo, 
and  the  remainder  by  an  approved  bill  on  London  at  three  months'  date, 
or  in  cash,  less  discount,  at  the  merchants'  option.  Forty  running  days 
are  to  be  allowed  the  said  merchant  (if  the  ship  is  not  sooner  despatched), 
for  loading  and  unloading ;  and,  if  one-half  or  more  of  the  cargo  con- 
sist of  wool,  ten  additional  lay  days  to  be  allowed ;  and  ten  days  on 
demurrage  over  and  above  the  said  laying  days,  at  5/.  per  day.  De- 
tention by  frost  not  to  be  reckoned  as  lay  days.  Cash  for  ship's  use  at 
port  of  loading,  not  exceeding  150Z.,  to  be  advanced  the  master,  free 
of  interest  and  commission,  against  the  captain's  bills  on  the  owners, 
which  they  hereby  engage  to  accept,  and,  if  not  duly  paid,  to  be  de- 
ducted from  the  freight,  with  interest  and  insurance.  Penalty  for 
non-performance  of  this  agreement,  20002. 

"Henry  Barrick. 

"Buba,  Brothers." 

The  Lavinia  arrived  at  Odessa  on  the  6th  of  February,  1854,  with  a 
cargo  of  coals.  She  remained  in  quarantine  there  until  the  16th  of 
February ;  and  on  the  17th  she  went  into  the  mole  to  discharge  her 
cargo. 

On  the  11th  of  February,  the  master  of  the  Lavinia,  John  Crutwell, 
wrote  and  forwarded  to  one  of  the  defendants  the  following  letter : — 

"  Odessa,  February  11th,  1854. 
«  Mr.  Buba. 

"Dear  Sir, — I  beg  to  inform  you  of  the  arrival  of  the  barque 
Lavinia,  under  my  command,  chartered  by  your  *house  in  Lon-  rte7ft 
don.  I  have  attended  the  Palatoria  every  day  since  my  arrival  *- 
on  the  7th  instant,  and  have  not  had  the  pleasure  of  seeing  you  there. 
May  I  beg  an  interview  with  you  on  the  forenoon  of  the  14th  instant, 
between  11  and  12  o'clock.  "  Yours,  &c. 

"John  Crutwell." 

The  Palatoria  mentioned  in  the  above  letter  is  a  place  on  the  quay 
at  Odessa  where  the  masters  of  foreign  ships  and  merchants  meet  and 
communicate.  To  this  letter  the  defendants  wrote  the  following,  dated 
the  18th  of  February :— 
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«  Odessa,  6  (18)  Fevrier,  1864. 
«*  A  Monsieur  le  Capitaine  J.  Crutwell, 
commandant  da  navire  Anglais,  Lavinia  (an  port). 

"  Nous  avons  l'honneur  de  tous  annoncer  que  nous  avons  ced<  rotrt 
charter-party  &  M.  Kellner :  c'est  lui  qui  vous  donnera  votre  charge- 
ment ;  et  c'est  nous  qui  vous  donnerons  vos  expeditions.  Ecrive*  dogs 
une  lettre  lorsque  vous  serez  prfit  &  recevoir  votre  chargement,  et  dites 
nous  de  combien  de  mattas  vous  avez  besoim  Nous  avons  l'honnear 
d*6tre  "Buba,  Fkeres." 

The  Lavinia  commenced  discharging  her  outward  cargo  of  coals  on  the 
20th  of  February,  and  completed  the  discharge  on  the  14th  of  March. 
On  the  last-mentioned  day,  the  following  letter  was  received  by  the 
defendants  from  the  captain : — 

«  Odessa,  Tuesday,  March  14, 1851 

«  Messrs.  Buba,  Brothers. 

"  Gentlemen, — This  present  is  to  give  you  notice  that  the  barque 
Lavinia,  under  my  command,  is  now  ready  to  receive  cargo,  and  that 
the  lay  days  according  to  the  terms  of  the  charter-party  begin  and 
count  to-morrow,  Wednesday,  March  the  15th.  Messrs.  Maho  Menier 
will  transfer  the  consignment  of  the  Lavinia  to  you,  and  you  will  pay 
*r71-i  all  expenses  in  town.  You  will  also  *oblige  by  sending  me  the 
-■  permit  to  load  in  due  time.  I  beg  to  observe  that  there  are 
several  vessels  loading  wheat  yet.  "  Yours,  &c. 

«  John  Crutwell." 

The  Lavinia  was  ready  to  load  her  cargo  on  the  15th  of  March. 

Previously  to  the  14th  of  March, — about  four  or  five  days  before  the 
coals  were  discharged, — the  captain  saw  Mr.  Buba,  who  was  acting  for 
the  defendants,  personally,  and  told  him  the  day  that  he  would  be  about 
ready,  and  desired  Mr.  Buba  to  prepare  him  a  cargo ;  in  answer  to 
which  Mr.  Buba  said, — "Mr.  Kellner  will  provide  you  your  cargo." 

The  captain,  in  his  evidence,  stated  that  at  that  time  there  were 
reports  of  hostilities,  but  that  he  himself  had  no  apprehension. 

On  the  15th  of  March,  the  following  letter  was  received  by  the  defend- 
ants from  the  captain : — 

"  Odessa,  Wednesday,  March  15th,  1854. 

"  Messrs.  Buba,  Brothers. 

"  Gentlemen, — I  beg  to  refer  you  to  the  Lavinia's  charter  mutually 
agreed  to  between  Henry  Barrick,  Esq.,  for  himself  and  owners,  and 
Messrs.  Buba,  Brothers,  London,  merchants,  and  freighters  of  the 
Lavinia.  You  will  there  see  I  am  to  load  from  you  (the  factors  of  the 
said  freighters)  a  full  and  complete  cargo  of  tallow,  wheat,  seed,  or 
other  stowage  goods,  or  grain,  at  the  option  of  the  freighters. 

"  Now,  as  it  is  said  the  exportation  of  bread-stuffs  is  prohibited,  and 
that  it  is  quite  improbable  you  will  be  able  to  ship  a  cargo  of  bread- 
stuff, and  that  war  is  inevitable  between  Great  Britain  and  Russia,  I 
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beg  of  you  to  ship  any  cargo  you  are  liable  to  by  the  charter,  without 
loss  of  time.  This  day  is  the  first  lay  day  of  the  Lavinia.  I  do  there- 
fore enter  this  protest,  and  beg  of  you  to  accept  it  as  such,  against 
Messrs.  *Buba,  Brothers,  of  London,  merchants,  freighters  of  p^o 
the  Lavinia,  against  Messrs.  Buba,  Brothers,  of  Odessa,  con-  *- 
signees  of  the  Lavinia,  and  factors  of  Messrs.  Buba,  Brothers,  of  Lon- 
don, against  all  losses,  damages,  expenses,  freight,  dead-freight,  or 
demurrage,  and  penalty,  as  per  charter,  that  may  arise  from  not  ship- 
ping any  cargo  you  are  liable  to  by  the  charter,  and  which  it  is  not 
prohibited  from  this  day  to  the  day  after  when  it  may  be  impossible  for 
either  of  us  to  ship  the  Lavinia's  cargo,  whether  from  a  declaration  of 
tar  or  hostilities  occurring  between  Great  Britain  and  Russia. 

"Yours,  &c. 

"  John  Crutwell, 

"  Master  of  the  Lavinia  " 

Shortly  after  this,  and  on  several  occasions,  as  well  before  as  after 
the  declaration  of  war  against  Russia,  the  captain  applied  to  one  of  the 
defendants,  and  asked  him  for  a  cargo.  The  defendant  said, — "  No.  I 
have  already  informed  you  I  have  ceded  your  charter-party  to  Mr. 
Kellner.  Go  to  Mr.  Kellner  for  your  cargo."  The  captain  several 
times  afterwards  asked  the  defendant  for  a  cargo,  and  always  received 
the  same  answer,  viz.,  "Go  to  Mr.  Kellner  for  your  cargo.' '  The* 
captain  did  accordingly  go  on  more  than  one  occasion  to  Mr.  Kellner, 
who  said, — "  I  have  nothing  to  do  with  your  cargo :  Mr.  Buba  is  your 
merchant." 

On  the  28th  of  March,  war  was  declared  by  Her  Majesty  against 
Russia ;  and,  on  the  6th  of  April,  the  declaration  of  war  between  Great 
Britain  and  Russia  was  known  at  Odessa. 

The  captain,  on  cross-examination,  stated,  that,  on  the  17th  of  April, 
there  was  a  difference  of  opinion  among  ships'  captains  there,  as  to 
whether  vessels  would  be  allowed  to  leave  Russia;  that  he  was  not 
seriously  afraid  of  his  vessel  being  detained  ;  that  he  thought  there  was 
»  possibility  of  his  being  detained  by  the  *Russians ;  that,  on  r^^n 
the  17th  of  April,  he  wrote  a  letter  to  Mr.  Menzer ;  that,  after  *■ 
writing  the  letter,  he  met  Mr.  Menzer  the  following  day  at  the  Palatona, 
u  he  might  meet  anybody  else,  and  consulted  him  as  to  whether  it  was 
fcfe  for  the  vessel  to  remain  at  Odessa ;  that  it  was  after  that  interview, 
tat  not  until  he  had  received  the  answer  of  Mr.  Buba  to  his  letter  of  the 
w  th  of  April,  hereinafter  set  out,  that  he  gave  directions  to  Mr,  Menzer  • 
to  clear  his  vessel  out  immediately ;  and  that,  as  soon  as  he  got  his 
clearances,  he  moved  out  from  the  usual  loading  place. 

On  the  17th  of  April,  the  captain  wrote  and  sent  the  defendants  the 
Mowing  fetter :— 
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«  Odessa,  April  17th,  1854. 
"  Quarantine. 

*«  Messrs.  Buba,  Brothers. 

"  Gentlemen, — This  present  is  to  inform  yon,  that,  on  Sunday  next, 
April  the  23d,  the  forty  running  lay  days  of  the  Lavinia  expire  accord- 
ing to  the  charter.  At  the  expiration  of  those  days,  I  will  clear  out 
and  sail,  and  obtain  the  highest  rate  of  freight  possible  elsewhere  for 
charterers'  benefit,  unless  you  wish  the  Lavinia  to  lay  the  demurrage 
days  named  in  the  charter  also.  In  that  case,  you  must  request  me  to 
do  so,  in  writing,  through  the  captain  of  the  port's  office,  before  the 
days  expire.  "  Yours,  &c. 

"John  Crutweix." 

"  P.  S.  If  you  consider  hostilities  have  occurred  that  prevent  the 
Lavinia  from  loading  at  Odessa,  please  say  so ;  and  you  will  oblige  by 
writing  me  in  English  immediately  on  receipt  of  this." 

To  this  letter  the  captain  received  for  answer : — 

«  Odessa,  6  (18)  April,  1854. 
"  Lavinia,  Quarantine. 
"Captain  J.  Crutwell. 
*V7di      "Sir, — At  your  arrival  at  Odessa,  we  have  informed  *you 
-*  that  we  have  ceded  your  charter-party,  with  all  its  rights  and 
obligations,  to  Messrs.  George  Kellner  k  Co.,  of  this  city,  merchants. 
We  beg  again  now,  therefore,  to  address  you  for  all  your  claims  to  those 
gentlemen  as  possessors  of  your  charter-party. 

"  We  remain,  Ac. 

«  Buba,  Brothers/* 

On  the  18th  of  April  the  captain  wrote  the  following : — 

«  Odessa,  18th  April,  1854. 

«  Mr.  Kellner. 

«  Sir, — I  enclose  a  copy  of  a  letter  I  wrote  Messrs.  Buba  on  Monday, 
the  17th  instant ;  also  their  answer  to  that  letter.  On  receipt  of  this, 
you  will  oblige  me  much  by  writing  to  me  this  day,  informing  me  if  you 
are  going  to  load  the  Lavinia  or  not,  and  on  what  grounds  you  decline 
loading  the  Lavinia,  if  that  is  your  determination.  I  have  ordered  the 
clearance  of  the  vessel  this  morning :  and  my  reason  for  so  doing  before 
the  lay  days  expire,  is,  that  the  Custom  House  will  be  closed  in  a  day 
or  two,  according  to  the  rites  of  the  Russo-Greek  Church,  and  will  not 
again  be  opened  until  four  or  five  days  after  the  Lavinia's  lay  days 
expire.  Therefore,  if  it  is  your  intention  to  load  the  Lavinia,  you  most 
let  Mr.  Costa  know  before  he  clears  this  ship  out,  as  the  lay  days  are 
nearly  expired,  and  I  would  wish  to  come  to  a  fair  understanding  with, 
all  concerned  previous  to  my  departure,  which  will  not  be  before  the 
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lay  days  expire.    I  will  instruct  Mr.  Costa  to  hand  you  my  letter  before 
he  clears  the  ship  out.  "  Yours,  Ac. 

«  John  Crtttwele. 

"P.  S.  Observe,  I  am  ready  at  any  time  to  take  in  cargo.  It  is 
only  for  you  to  send  cargo,  and  I  will  take  it  on  board.'9 

The  allied  fleets  came  into  the  Odessa  roads  on  the  *20th  of  r+r7f> 
April ;  and,  when  the  fleets  came  in  on  that  day,  the  Lavinia,  ** 
having  obtained  her  clearances  outwards  as  for  an  empty  vessel,  was 
taken  by  the  captain  out  of  the  harbour,  which  is  the  usual  loading 
place,  into  the  Odessa  roads.     She  went  out  from  the  mole  into  the* 
Odessa  roads,  and  there  lay  off  the  mole,  and  astern  of  the  fleets. 

The  Custom  House  being  about  to  close,  on  account  of  a  religious ' 
holiday,  the  vessel  could  not  have  been  cleared  out  after  the  20th  of 
April  until  several  days  after  the  expiration  of  the  lay  days,  if  she  had 
not  been  cleared  out  on  the  20th. 

If  the  Lavinia  had  been  loaded  with  cargo,  she  would  have  required ' 
fresh  clearances.    Without  a  clearance,  the  vessel  would  not  have  been 
allowed  to  sail. 

The  captain  stated  that  he  intended  to  lay  in  the  mole  until  the  lay 
days  expired,  if  the  fleet  had  not  appeared ;  but  that,  owing  to  the ' 
appearance  of  the  fleet,  he  went  out  of  the  mole  into  the  roadB. 

Between  the  14th  of  March  and  the  20tb  of  April,  several  English 
vessels,  all  of  which  had  come  into  the  mole  after  the  Lavinia,  were 
loading  with  cargoes  of  tallow,  linseed,  and  wool. 

On  the  22d  of  April,  Odessa  was  bombarded  by  the  British  and' 
French  fleets. 

The  Lavinia  lay  in  the  roads  of  Odessa  until  the  25th  of  April,  when 
she  sailed  for  Constantinople. 

The  captain,  being  asked  by  the  plaintiffs*  counsel,  "Was  there 
anything  to  prevent  the  defendants  communicating  with  you  if  they 
wanted?"  said,  "They  might  have  sent  a  note  off  to  us  if  they 
pleased/' 

The  Lavinia  could  have  been  loaded  with  tallow,  seed,  or  grain  in 
the  space  of  four  days:  but  a  cargo  of  wool  would  have  required  a 
longer  time. 

The  Lavinia  was  and  is  a  British  registered  ship.     The  plaintiffs 
were  and  are  British  subjects.     The  ^defendants  were  and  are  r*  *-•*/» 
Russian  subjects,  and  carrying  on  business  at  Odessa.     Odessa  *- 
is  a  Russian  port ;  and  the  war  had  continued  ever  since  1854  between 
England  and  Russia  until  this  action  was  brought. 

The  pleadings  were  to  form  part  of  the  case ;  and  the  court  was  to 
draw  the  same  inferences  and  conclusions  of  fact  that  a  jury  might. 

The  question  for  the  opinion  of  the  court,  was,  whether  the  plaintiff 
were  entitled  to  recover  in  this  action.    If  the  court  wae  eC  thai  opi- 

jr.  g.,  vol.  n. — 25 


&76  BARBICK  t>.  BUBA.    T.  T.  1857. 

xtfon,  the  verdict  for  the  plaintiffs  was  to  stand  for  an  amount  to  be 
determined  by  arbitration.  If  the  court  was  of  a  contrary  opinion,  a 
verdict  was  to  be  entered  for  the  defendants  accordingly,  and  on  sock 
issues  as  the  court  should  direct,  and  for  the  plaintiffs  on  the  other 
issues. 

James  Wilde,  Q.  C.  (with  whom  was  Unthank),  for  the  plaintiffs.— Since 
the  case  of  Esposito  v.  Bowden,  29  L.  T.  295,  it  may  be  considered  as 
settled  that  a  declaration  of  war  puts  an  end  to  all  contracts  between 
British,  subjects  and  foreigners,  which  are  to  be  performed  in  the  enemy's 
*A771  country*(a)  ^he  judgment  *must,  therefore,  be  for  the  defend- 
-J  ants  upon  the  demurrer  to  the  sixth  plea.  Upon  the  special 
case,  the  question  will  be  whether  there  was  a  breach  of  the  charter- 
party  before  the  declaration  of  war ;  and  that  question  is  altogether 
independent  of  that  decided  in  Esposito  v.  Bowden.  By  the  charter- 
party  the  charterers  were  to  be  allowed  a  certain  number  of  lay  days, 
and  ten  days  additional  at  51.  per  day.  The  Lavinia  arrived  at  Odes* 
on  the  6th  of  February,  1854.  On  the  14th  of  March  she  had  com- 
pleted the  discharge  of  her  outward  cargo,  and  was  ready  to  load  under 
the  charter  on  the  15th.  On  the  28th,  war  was  declared  between  this 
country  and  Russia ;  and  it  was  known  at  Odessa  on  the  6th  of  April. 
The  breach  relied  on  is,  that,  on  being  informed  that  the  Lavinia  was 
ready  to  load,  the  charterers'  agents  informed  the  master  that  the  con- 
tract had  been  ceded  to  Kellner,  and  referred  him  to  Kellner  for  a 
cargo.  This  took  place  before  the  date  of  the  declaration  of  war.  No 
cargo  being  provided,  the  master  waited  until  the  lay  days  expired,  and 
then  sailed  away.  [Williams,  J. — When  do  you  say  that  a  breach 
occurred?]  When  the  defendants  renounced  the  contract,  and  the 
master,  acting  upon  that  renunciation,  applied  to  Kellner  for  a  cargo. 
In  Reid  v.  Hoskins  and  Avery  v.  Bowden,  6  Ellis  &  B.  953  (E.  C.  L 
R.  vol.  88),  there  was  no  renunciation  of  the  contract  by  the  defend- 
ants below,  or  acceptance  of  such  renunciation  by  the  plaintiffs  below, 
before  the  date  of  the  declaration  of  war.(ft)  [Cockburn,  C.  J.— Not- 
withstanding the  cession  by  the  charterers  of  the  benefit  of  the  con- 
tract to  Kellner,  would  it  not  have  been  competent  to  them  afterwards 
to  furnish  a  cargo  ?]  If  any  *ne  had  provided  a  cargo,  the  plaintiff 
would  have  sustained  no  damage.     But  here,  the  charterers  profess  to 

•  j(i)  In  delivering  the  judgment  of  the  Court  of  Exchequer  Chamber  in  that  ca*e,  WHIn.  J« 
«ays  :  "  It  if  now  fully  established,  that,  inasmuch  as  the  preeumed  object  of  war  is,  as  marl  tt 
cripple  the  enemy's  commerce  as  to  capture  h's  property,  a  declaration  of  war  imports  a  prokte- 
don  of  commercial  intercourse  and  corretpon  lence  with  the  inhabitants  of  the  enemy'*  rt*ntry, 
and  that  such  intercourse,  except  with  the  license  etf  the  crown,  is  illegal."  M  The  sureretga  d 
this  country  has  the  right  to  proclaim  war,  with  ail  its  consequence* ;  enforcing  or  ujitis*n»J 
them  either  generally  or  in  particular  instances,  as  may  be  thought  best  by  her  governor 
One  of  'these  consequences,  not  removed  or  dispensed  with  by  any  treaty,  order  in  council  * 
license,  or  hj  any  special  circumstanocs  of  necessity  is  the  particular  case,  is,  that  trade  **J 
dealing  with  the  enemy,  unless  expressly  permitted,  are  forbidden." 

(ft)  See  Reid  v.  Hoskins,  4  Ellis  A  B.  979  (B.  C.  L.  &.  vol.  82),  6  Ellis  4  B.  729  (K.  C.  L.* 
v*L  85);  Arerjr «.  Bowden,  5  Ellis  4  B.  714. 
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be  no  *longer  bound  by  the  charter-party;  and  Kellner  also  re-  r+c7ft 
fuses  to  ship  a  cargo.    [Cockburn,  C.  J. — The  mere  fact  of  the  *- 
defendants  having  arranged  with  Kellner  for  furnishing  a  cargo,  does 
not  amount  to  a  renunciation  of  the  contract.     We  must  look  at  the 
whole  facts.     As  late  as  the  18th  of  April,  the  master  is  in  communi- 
cation with  the  Messrs.  Buba  about  the  loading.]     In  Hochster  v.  De 
La  Tour,  2  Ellis  &  B.  678  (E.  C.  L.  R.  vol.  75),  the  plaintiff  declared 
on  an  agreement  to  employ  him  as  a  courier,  from  a  day  subsequent  to 
the  date  of  the  writ, — averring  that,  from  the  time  of  the  agreement, 
till  the  refusal  by  the  defendant  after  mentioned,  he  (the  plaintiff)  was 
ready  and  willing  to  perform  his  part  of  the  contract ;  and  alleging  for 
breach,  that,  before  the  day  for  the  commencement  of  the  employment, 
the  defendant  refused  to  perform  the  agreement,  and  discharged  the 
plaintiff  from  performing  it,  and  wrongfully  wholly  put  an  end  to  the 
agreement.     Upon  motion  in  arrest  of  judgment,  it  was  held,  that  a 
party  to  an  executory  agreement  may,  before  the  time  for  executing  it, 
break  the  agreement,  either  by  disabling  himself  from  fulfilling  it,  or 
by  renouncing  the  contract,  and  that  an  action  will  lie  for  such  breach 
before  the  time  for  the  fulfilment  of  the  agreement ;  and  that  it  suffi- 
ciently appeared  on  the  face  of  the  declaration  that  there  was  on  the 
part  of  the  defendant,  not  merely  an  intention  to  break  the  contract, 
of  which  intention  he  might  repent,  but  a  renunciation  communicated 
to  the  plaintiff,  on  which  the  plaintiff  was  entitled  to  act ;  and,  conse- 
quently, that  the  plaintiff  was  entitled  to  judgment.     So,  here,  the  de- 
fendants have  no  right  to  affect  to  absolve  themselves  from  the  contract 
by  ceding  their  rights  under  it  to  another.    [CockbuIin,  C.  J. — They 
do  not  absolve  themselves  from  the  contract :  on  the  contrary,  their 
Tery  assertion  that  they  have  transferred  their  rights  under  it  to  an- 
other, keeps  the  contract  *alive.]     They  absolutely  ignore  the  r*/-7g 
toaster^  claim  on  them  for  a  cargo,  and  refer  him  to  Kellner ;  L 
tod  the  master  thereupon  addresses  himself  to  Kellner.     Their  letter 
of  the  18th  of  April  expressly  speaks  of  their  having  ceded  the  charter- 
Party,  "with  all  its  rights  and  obligations,"  to  Kellner.     That  is,  in 
effect,  saying  that  they  will  have  nothing  further  to  do  with  the  con- 
tact.    [Williams,  J. — Could  the  master  have  refused  to  receive  a 
ergo  from  Kellner  within  the  lay  days  ?]     That  would  depend  upon 
whether  or  not  he  had  attorned  to  Kellner.    [Cockburn,  C.  J. — Would 
the  master  of  the  Lavinia  have  been  justified  in  sailing  away  immedi- 
ately upon  his  receiving  the  intimation  from  Messrs.  Buba  that  they  had 
fcded  their  rights  under  the  charter-party  to  Kellner  ?]     It  is  submit* 
kd  that  he  would :  he  was  not  bound  to  receive  a  cargo  from  anybody 
else.    [Cockburn,  C  J. — Was  he  not  bound  to  wait  for  the  lay  days 
to  rtn  oat?]    No.     Reid  v.  Hoskins,  and  Avery  v.  Bowden,  show  that 
ft*  renunciation  must  be  acted  upon  at  the  time,    f  Cockburn,  C.  J.— 
«o  doubt,  where  the  contract  is  entirely  repudiated.]    It  is  difficult  {Q 
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reconcile  Hochster  v.  De  La  Tour  with  the  cases  in  the  Exchequer 
Chamber.  Here,  the  renunciation  was  complete  at  the  time ;  or,  at  all 
events*  it  became  so  when  the  master  went  to  Kellner.  A  contract  is 
broken  when  the  party  incapacitates  himself  from  performing  it :  Lore- 
lock  v.  Frank! jn,  8  Q.  B.  871  (£.  C.  L.  R.  vol.  55).  [Cockburx,  C.  J. 
—I  do  not  find  that  the  master  ever  foregoes  his  claim  upon  the  char- 
terers for  a  cargo.}  If  once  there  was  a  complete  renunciation,  acted 
upon  by  the  master,  be  had  no  power  afterwards  to  waive  the  breach. 
[Cockburn,  C.  J.— Avery  tfc  Bowden,  5  Ellis  k  B.  714  (E.  C.  L.  R. 
vol.  85),  is  a  distinct  authority  to  show  that  the  charterer's  saying  "  I 
Cannot  perform  the  contract,"  does  not  amount  to  a  breach  until  the 
expiration  of  the  time  stipulated  by  the  contract  for  its  performance. 
*-gm  It  is  no  renunciation :  he  *does  not  affect  to  say  that  he  thereby 

J  gets  rid  of  his  obligation.  In  that  case,  the  defendant  by  a  char* 
ter-party  agreed  to  load  a  cargo  on  board  the  plaintiffs'  ship  at  Odessa. 
To  a  count  for  not  loading,  the  defendant  pleaded,  that,  before  the 
cause  of  action  arose,  war  was  declared  between  Great  Britain  and 
Russia,  which  rescinded  the  contract  It  appeared,  that,  after  the  ship 
had  arrived,  and  before  the  declaration  of  war,  the  defendants*  agent 
had  repeatedly  told  the  master  that  he,  the  agent,  had  no  cargo  for  the 
ahip,  and  that  he  had  better  go  away :  but  the  master  continued  to  re* 
quire  a  cargo  till  the  declaration  of  war  was  known  at  Odessa,  which 
was  before  the  ship's  laying  days  had  expired :  and  it  was  held,  that 
the  refusal  of  the  agent  before  the  time  for  loading  had  expired,  not 
being  acted  on  as  a  renunciation  of  the  contract,  was  not  a  cause  of 
action,  and  that  the  plea  was  therefore  proved.]  Bubas'  last  letter 
clearly  shows  that  they  intended  to  repudiate  all  obligation  to  load  under 
the  charter-party.  In  Gort  v.  The  Ambergate  Railway  Company,  17 
Q.  B.  127  (E.  C.  L.  R.  vol.  79),  it  was  held,  that,  on  a  contract  for  the 
manufacturing  and  supply  of  goods  from  time  to  time,  to  be  paid  for 
after  delivery,  if  the  purchaser,  having  accepted  and  paid  for  a  portion 
of  the  goods,  gives  notice  to  the  vendor  not  to  manufacture  any  more, 
as  the  purchaser  has  no  occasion  for  them,  and  will  not  accept  or  pay 
for  them,  the  vendor  having  been  desirous  and  able  to  complete  the  sup- 
ply, such  vendor  may,  without  manufacturing  and  tendering  the  rest  of 
the  goods,  maintain  an  action  against  the  purchaser  for  breach  of  the 
contract.  Lord  Campbell  there  says :  «  Was  there  not  evidence  that 
the  defendants  refused  to  accept  the  residue  of  the  chairs?  If  they  had 
said,  '  Make  no  more  for  us,  for  we  Will  have  nothing  to  do  with  them,' 
was  not  that  refusing  to  accept  or  receive  them  according  to  the  coo* 
**tf11  t'ra°t?"     *Here,  there  was,  it  is  submitted,  an  absolute  renua* 

*  ciation  of  the  contract  by  the  agents  of  the  charterers,  acted 
apon  by  the  master  by  his  placing  the  vessel  at  the  disposal  of  Kellner, 
and  consequently  a  complete  breach  before  the  date  of  the  dedaratioa 
•f  war. 
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Botrillj  Q.  C,  contnt. — The  case  is  disposed  of  by  Avery  v.  Bowden, 
6  Ellis  &  B.  714  (E.  C.  L.  R.  vol.  85),  6  Ellis  k  B.  953  (E.  C.  L.  R. 
vol.  88).     [He  was  stopped  by  the  court.] 

Cockbtjrn,  C.  J. — I  am  clearly  of  opinion  that  this  case  falls  "within 
the  principle  of  the  decisions  of  the  Exchequer  Chamber  in  Avery  t>. 
Bowden,  and  Esposito  v.  Bowden.  There  was  no  breach  before  the  day 
upon  which  the  declaration  of  war  between  this  country  and  Russia 
took  place.    The  defendants,  therefore,  are  entitled  to  judgment. 

Cresswell,  J. — I  am  entirely  of  the  same  opinion.  The  sixth  plea 
is  disposed  of  by  the  judgment  of  the  Exchequer  Chamber  in  Esposito 
v.  Bowden ;  and  the  defendants  are  entitled  to  our  judgment  on  the 
special  case  upon  the  authority  of  Avery  v.  Bowden  and  Reid  t>.  Hos» 
kins. 

Williams,  J. — Not  only  do  I  agree  with  my  Lord  and  my  Brother 
Cresswell  that  this  case  is  governed  by  the  decisions  in  Avery  v» 
Bowden,  Reid  v.  Hoskins,  and  Esposito  v.  Bowden,  but  I  feel  bound  to 
add  that  I  dissent  entirely  from  every  word  of  Mr.  Wilde* *$  argument. 

Willes,  J. — I  also  think  that  the  defendants  are,  as  well  upon 
principle  as  upon  authority,  entitled  to  our  judgment  both  upon  the 
demurrer  to  the  sixth  plea  and  upon  the  special  case. 

Judgment  for  the  defendant 

^  •  •*  ■■■«■»  ■■         -  i    - .     ,       ■  . ■■■■■■■■■■        ._■■■■■■■  ■       .      ■  m 

The  Rapid,  1  Gall  295 ;   The  St.  executory  contracts  between  the  citizens 

Lawrence,  Id.  467 ;  The  Joseph,  Id.  or  subjects  of  the  two  nations  at  war : 

545.  The  Francis,  1  Oallis.  448 ;  Brown  v. 

After  a  declaration  of  war,  an  Ame-  The  United  States,  8  Cranch,  110. 

rican  citizen  cannot  lawfully  send  a  ves-  No  valid  contract,  express  or  implied, 

sel  to  the  enemy's  country  to  bring  except  for  the  payment  of  ransom  mo- 

away  his  property ;  and  if  he  does,  the  ney,  can  arise  or  subsist  between  a  citi- 

property  niay.be  captured  and  con-  zen  of  tl  is  country  and  the  enemy, 

damned  as  enemy  property :  The  Rapid,  without  t  le  permission  of  government : 

8  Cranch,  155.  Griswold  v.  Waddington,   16  Johns. 

A  state  of  war  puts  an  end  to  al.  438. 
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*582]  *EMERY  v.  CLARK.    June  5. 

A  discharge  of  the  principal  under  the  insolvent  debtors  act,  14  2  Viet  c.  110,  does  not 
rate  him  from  the  claim  of  a  surety  on  a  bond,  in  respeet  of  payments  subsequently 
under  it  by  the  latter. 

This  was  an  action  of  debt  for  money  paid  by  the  plaintiff  for  the 
defendant,  and  for  money  found  due  from  the  defendant  to  the  plaintiff 
on  accounts  stated  between  them. 

The  defendant  pleaded, — first,  never  indebted, — secondly,  that, 
before  the  commencement  of  this  suit,  to  wit,  on  the  13th  of  July,  1851, 
by  the  order  and  adjudication  then  made  by  the  judge  of  the  county 
court  of  Essex,  pursuant  to  the  acts  then  in  force  for  the  relief  of 
insolvent  debtors  in  England,  at  the  county  court  of  Essex  holden  at 
Chelmsford,  before  the  said  judge  on  that  day,  he  the  defendant  was 
duly  and  pursuant  to  the  acts  then  in  force  for  the  relief  of  insol- 
vent debtors  in  England,  discharged  of  and  from  the  said  several 
causes  of  action  in  the  declaration  mentioned,  and  each  and  every  of 
them, — which  said  order  remained  in  force  thitherto. 

Issue  having  been  joined  upon  these  pleas,  the  following  case  was, 
pursuant  to  a  judge's  order  made  by  consent,  stated  for  the  opinion  of 
the  court : — 

By  a  certain  bond,  dated  the  19th  of  July,  1852,  and  on  that  day 
duly  executed  by  the  several  obligors  therein  named,  being  the  above- 
named  defendant  and  plaintiff,  one  John  Edie,  and  one  W.  L.  Clark, 
these  four  persons  became  held  and  firmly  bound  to  William  Hopkinson 
in  the  sum  of  1000?.,  to  be  paid  to  the  said  William  Hopkinson,  or  to 
his  certain  attorney,  executors,  administrators,  or  assigns,  for  which 
payment  they  the  defendant,  the  plaintiff,  John  Edie,  and  W.  L.  Clark, 
*koq-|  *bound  themselves,  and  each  of  them,  and  any  two  and  any  three 
J  of  them,  their  and  each  of  their  heirs,  executors,  and  administra- 
tors, jointly,  severally,  and  respectively,  firmly  by  the  said  bond. 

The  said  bond  was  subject  to  a  certain  condition  thereunder  written 
for  (amongst  other  things)  the  payment  by  the  said  obligors  to  the  said 
William  Hopkinson  of  the  debt  or  principal  sum  of  5222.,  with  interest 
for  the  same  at  the  rate  of  5Z.  per  cent,  per  annum,  by  certain 
instalments  and  on  certain  days  in  the  said  condition  mentioned ;  and 
also,  until  the  whole  of  such  principal  sum  and  interest  should  be  fully 
paid  and  satisfied  as  in  the  said  condition  mentioned,  from  time  to  time 
duly  and  punctually  paying  to  the  National  Provident  Institution  in  the 
said  condition  mentioned  (amongst  other  sums)  the  annual  premium  of 
Ql.  10*.  8d.  at  least  fifteen  days  before  the  last  day  on  which  the  same 
was  to  be  paid,  in  order  to  keep  on  foot  a  certain  policy  of  assurance  in 
the  said  condition  mentioned. 

[A  copy  of  the  bond  and  condition  was  set  out  in  the  case.] 

The  plaintiff  and  the  said  John  Edie  and  William    Lewis  Clark 
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respectively  became  parties  to  and  executed  the  said  bond  as  sureties 
for  and  at  the  request  of  the  defendant,  and  not  otherwise. 

The  defendant  made  default  in  payment  of  the  two  instalments  of  581. 
each  which  according  to  the  said  condition  became  due  on  the  19th  of 
July,  1853,  and  the  19th  of  January,  1854. 

After  the  said  bond  was  executed  by  the  said  obligors,  after  such 
default,  and  on  the  31st  of  May,  1854,  the  defendant,  then  being  a 
prisoner  for  debt  in  the  gaol  of  Springfield,  in  the  county  of  Essex, 
according  to  the  statutes  in  that  behalf  then  in  force  petitioned  the 
court  for  the  relief  of  insolvent  debtors  in  England  for  *his  r$.«. 
discharge  from  such  custody  and  imprisonment,  and  filed  his  *- 
petition  and  schedule  in  that  behalf  in  that  court ;  and  having  given 
the  plaintiff  due  notice  according  to  the  insolvent  debtors  act  then  in 
force,  was,  on  the  13th  of  July,  1854,  discharged  pursuant  to  the  acts 
then  in  force  for  the  relief  of  insolvent  debtors  in  England,  by  the 
order  of  adjudication  then  in  that  behalf  made  by  the  judge  of  the 
county  court  of  Essex,  pursuant  to  those  acts,  at  the  county  court  of 
Essex  holden  at  Chelmsford  before  the  said  judge  on  that  day. 

[Copies  of  the  petition  and  order  of  adjudication  were  set  out  in  the 
case.] 

The  following  is  a  copy  of  so  much  of  the  schedule  filed  by  the 
defendant  upon  his  application  for  his  discharge  under  the  insolvent 
debtors  act,  as  relates  to  the  said  William  Hopkinson,  and  the  debt 
oVmg  from  the  defendant  to  him  : — 


Ka 


Names  and  descrip- 

tion* of  creditor*  and 

When 

Admitted 

dsimants,    and    their 

Amount 

con- 

or 

preneot    or    last   red- 

tracted. 

disputed. 

deoces. 

£. 

«. 

d. 

William  Hopkinson, 

•en.,   Paul's  Wharf, 

Upper  Thames  street, 

London,  Corn  mer- 

chant. 

410 

a 

10 
nd 

0 

1852 

Admitted. 

inte 

re 

St. 

Nature  and  consideration  of  the 

debt,  and  necuritles.  if  any ;  also  if 

the   debt   is    disputed,    the  reason 
thereof 


The  balance  due  to  this  credi- 
tor for  money  lent  The  original 
amount  was  657/.  9«.  2d.,  for 
which  I  gave  this  creditor  a 
bond  dated  12th  January,  1852, 
in  which  W.  Emery,  W.  L. 
Clark,  and  John  Edie  (creditor! 
No.  3),  joined  as  my  sureties. 
The  loan  was  payable  by  instal- 
ments. I  paid  the  first  instal- 
ment, and  Mr.  Emery  paid  the 
seeond;  but  default  was  made 
in  payment  of  the  third  instal- 
ment This  creditor  has  com* 
meneed  an  action  against  me  and 
my  said  sureties. 


*The  following  is  a  copy  of  s:  much  of  the  said  schedule  filed  r+eae 
ty  the  defendant  as  relates  to  the  plaintiff  and  the  said  John  L 
Edie  and  W.  L.  Clark :— 
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Mo. 


Names  and  descrip- 
tion* of  oreditora  and 
claimants,    and    their 


dencee. 


Amount 

When  con- 
tracted. 

£. 

s. 

d- 

i 

■ 

416 

10 

6 

1852 

a 

ad 

into 

re 

at 

■ 

Admitted  or 
disputed. 


Admitted  at 
to  liability. 


Nature 
the  debt,  and 
also,  if  the  debt 


tf 


William      Emery,]  1  The  amwcwt  tinase 

Blaokwall,     Middle-  tors  are  liable  to  pay  to  Mr. 

MX,  oooper,   W.    L.  W.  Hopkinaoo,  creditor  To. 

Clark,  Upper  North  2,  oo  the  bond   aljore-sna- 

Street  Poplar,  Loo-  tiooed,  ai  *mj  smretfca,  tad 

doo»  broker,  and  H.  for  which  an  action  hu  hem 

Bdie,  Bow,  Middle-  commenced  against  thei 

sex,  ironfouader,  aad 
W.  Paplneau,  Strat- 
ford, Essex,  chemist; 
the  two  last  being 
executors  of  John 
Edie,  late  of  Bow, 
Middlesex,  iron- 
founder,  deceased. 

After  the  defendant  was  discharged  under  the  insolvent  debtors  act, 
as  aforesaid,  the  plaintiff,  under  and  by  virtue  of  the  said  bond,  aad 
the  condition  thereof,  and  as  the  surety  in  that  behalf  of  the  defendant, 
and  not  otherwise,  was  required  to  and  did  pay  to  the  said  William 
,  Hopkins  on,  on  account  and  in  payment  and  discharge  of  certain 
instalments  and  interest,  that  is  to  say,  the  last  six  instalments  of  581 
each  in  the  said  condition  mentioned,  which  after  such  discharge  aa 
aforesaid  became  due  and  payable  to  the  said  W.  Hopkinson  under  and 
by  virtue  of  the  said  bond  and  condition,  and  of  interest  due  and 
payable  under  and  by  virtue  of  the  said  condition,  paid  to  the  said  W. 
Hopkinson  six  sums  of  money  together  amounting  to  377Z.  0*.  Id. 
*cQfii  *The  following  table  or  account  states  and  shows  the  day  on 
J  which  each  of  the  said  six  instalments  paid  as  aforesaid  became 
due,  the  sum  paid  as  aforesaid  by  the  plaintiff  in  discharge  thereof  and  of 
certain  interest  due  under  and  by  virtue  of  the  said  bond  and  condition, 
and  the  day  on  which  each  such  sum  so  paid  by  the  plaintiff  was  so 
paid:  each  instalment  paid  by  the  plaintiff,  and  the  sum  paid  in 
discharge  thereof  and  of  interest,  are  in  such  account  on  one  and  the 
same  line : — 


Sates  when  Instalments  paid 
if  the  iletoOff  became  doe. 


19  July,  1854 


19  January,  1855 
19  July,  1855      . 
19  January,  1854 
19  May,  1858, 
19  October,  1858 


Amounts  of  Instalments  paid 
by  the  plaintiff 


581 

581 
58*. 

•at. 

581. 
68J. 


of  payment*  by  the      I 
ntalntilL 


3  Aug;.,  1854  . 
28  Aug.,  1864 

22  Jan.,  1855 
19  July,  1855 

23  Jen*  1*54 
11  Aug.,  1858 
15  Not.,  1858 


SO    9 
86  14 


0 
0 


£.  J.& 


44 

65 
63 
41 

59 

58 


14  • 

16   f 
T 
18 
tf 


I 
9 

f 
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'  After  the  defendant  was  discharged  under  the  insolvent  debtors  act 
as  aforesaid,  and  on  the  22d  of  December,  1854,  the  plaintiff  under  and 
by  virtue  of  the  said  bond  and  the  condition  thereof,  and  as  the  surety 
in  that  behalf  of  the  defendant,  and  not  otherwise,  was  required  to  and 
did  pay  to  the  said  National  Provident  Institution  in  the  said  condition 
tnentioned  the  premium  or  sum  of  62.  10*.  8d.,  which,  after  tho 
defendant  was  discharged  as  aforesaid,  and  on  the  22d  of  November, 
1854,  became  payable  to  the  same  institution  for  keeping  on  foot  tho 
said  policy  of  assurance. 

On  the  18th  of  December,  1855,  under  and  by  virtue  of  the  said 
bond  and  the  condition  thereof,  and  as  the  surety  in  that  behalf  of  the 
defendant,  and  not  otherwise,  the  plaintiff  was  called  upon  and 
required  to  and  did  pay  to  the  said  institution  the  further  premium  or 
•sum  of  61.  10*.  8(2.,  which  after  the  defendant  was  discharged  r#w 
as  aforesaid,  and  on  the  22d  of  November,  1855,  became  payable  *• 
to  the  same  institution  for  keeping  on  foot  the  said  policy  of  assurance* 

This  action  was  brought  to  recover  the  several  sums  paid  by  the 
plaintiff  as  aforesaid,  and  together  amounting  to  8902.  It.  5a. 

The  court  were  to  be  at  liberty  to  draw  any  inference  of  fact  which 
a  jury  might  have  drawn  upon  a  trial  at  Nisi  Prius ;  and  the  case  waa 
to  be  amended  as  the  court  might  direct. 

The  question  for  the  opinion  of  the  court,  was,  whether  or  not  the 
defendant's  discharge  under  the  insolvent  debtors  act  was  an  answer  or 
defence  as  to  the  plaintiff's  demand  or  any  part  thereof. 

If  the  court  should  be  of  opinion  that  such  discharge  was  an  answer 
er  defence  as  to  the  whole  of  the  plaintiff's  demand,  then  the  plaintiff* 
agreed  that  a  judgment  of  nolle  prosequi  should  and  might  be  entered 
against  him  immediately  after  the  decision  of  this  case,  or  otherwise,  as 
the  court  might  think  fit. 

Bat,  if  the  court  should  be  of  opinion  that  such  discharge  was  an 
answer  or  defence  as  to  only  a  part  of  the  plaintiff's  demand,  then  the 
defendant  agreed  that  for  that  part  of  the  plaintiff's  demand,  that  is  to 
■ay,  for  that  part  of  the  said  sum  of  S90L  It.  5d.  with  respect  to  which 
the  court  should  be  of  opinion  that  the  said  discharge  was  not  an 
answer  or  defence,  judgment  should  be  entered  against  him  by  confess 
aion,  immediately  after  the  decision  of  the  case,  or  otherwise,  as  the 
court  might  think  fit. 

And,  if  the  court  should  be  of  opinion  that  such  discharge  was  not 
ha  answer  or  defence  as  to  any  part  of  the  plaintiff's  demand,  then  the 
defendant  agreed  that  judgment  should  be  entered  against  him  by  cock 
fession  for  the  whole  of  the  said  sum  of  890/.  Is.  5i.,  *hnme-  r*coo 
diately  after  the  decision  of  the  case,  or  otherwise,  as  the  court  L 
might  think  fit,  and  that  judgment  should  be  entered  accordingly. 

Rowley,  for  the  plaintiff. — The  defendant's  discharge  under  the  insol* 
tent  debtors  act  did  not,  it  is  submitted,  exonerate  him  from  liability  t* 
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pay  the  Bums  sought  to  be  recovered  in  this  action,  which  became  dot 
subsequently  to  the  date  of  the  resting  order.     By  the  75th  section  of 
the  1  &  2  Vict.  c.  110,  the  court  is  empowered  to  adjudge  the  insolvent 
to  be  entitled  to  the  benefit  of  the  act  "  as  to  the  several  debt*  and 
sums  of  money  due  or  claimed  to  be  due  at  the  time  of  making  such 
vesting  order  as  aforesaid,  from  such  prisoner  to  the  several  persona 
named  in  his  schedule  as  creditors,  or  claiming  to  be  creditors  for  tbo 
same  respectively,  or  for  which  such  persons  shall  have  given  credit  to 
such  prisoner  before  the  time  of  making  such  vesting  order  as  aforesaid, 
and  which  were  not  then  payable,  and  as  to  the  claims  of  all  other  per- 
sons, not  known  to  such  prisoner  at  the  time  of  such  adjudication,  who 
may  be  endorsees  or  holders  of  any  negotiable  security  set  forth  in  such 
schedule  so  sworn  to  as  aforesaid."    The  80th  section  enacts  "that  tbe 
discharge  of  any  such  prisoner  so  adjudicated  as  aforesaid  shall  and 
may  extend  to  any  sum  and  sums  of  money  which  shall  be  payable  by 
way  of  annuity  or  otherwise  at  any  future  time  or  times,  by  virtue  of 
any  bond,  covenant,  or  other  securities  of  any  nature  whatsoever,  and 
that  every  person  and  persons  who  would  be  a  creditor  or  creditors  of 
such  prisoner  for  such  sum  or  sums  of  money,  if  the  same  were  pre- 
sently due,  shall  be  admissible  as  a  creditor  or  creditors  of  such  prisoner 
for  the  value  of  such  sum  or  sums  of  money  so  payable  as  aforesaid, 
which  value  the  said  court  shall,  upon  application  at  any  time  made  in 
jfrroqi  that  behalf,  ascertain,  regard  being  had  to  the  original  *price 
J  given  for  such  sum  or  sums  of  money,  deducting  therefrom  such 
diminution  in  the  value  thereof  as  shall  have  been  caused  by  the  lapse 
of  time  since  the  grant  thereof  to  the  time  of  making  such  vesting  order 
as  aforesaid ;  and  such  creditor  or  creditors  shall  be  entitled  in  respect 
of  such  value  to  the  benefit  of  all  the  provisions  made  for  creditors  by 
this  act,  without  prejudice,  nevertheless,  to  the  respective  securities  of 
such  creditor  or  creditors,  excepting  as  respects  such  prisoner's  dis- 
charge under  this  act."    The  sums  claimed  here  are  not  sums  of  money 
payable  by  way  of  annuity  or  otherwise  by  virtue  of  any  bond,  cove- 
nant, &c. :  they  are  sums  of  money  claimed  by  virtue  of  a  rule  of  kw, 
implying  a  promise  on  the  part  of  the  principal  to  repay  the  surety  any 
sums  he  may  be  called  upon  to  pay  on  his  behalf.     It  is  the  payment, 
and  not  the  bond,  that  constitutes  the  liability.     In  Powell  v.  Eason,  1 
M.  &  Scott,  68,  8  Bingh.  28,  it  was  held  that  one  who  was  discharged 
under  the  insolvent  debtors  act  7  G.  4,  c.  57,  was  not  exonerated  from 
the  claim  of  a  surety  on  a  promissory  note  which  had  become  due 
before  the  insolvent  presented  his  petition,  but  which  the  surety  wai 
Hot  called  on  by  the  creditor  to  pay  until  after  the  discharge  of  the  prin 
cipal.     Tindal,  C.  J.,  after  referring  to  the  10th  and  47th  sections  of 
the  statute,  proceeds :  "  Was,  then,  the  plaintiff  a  creditor  of  the  de- 
fendant at  the  time  of  presenting  or  filing  his  petition  ?     The  plaintiff 
was,  then  only  a  surety  for  the  payment  of  a  promissory  note  due  fro* 
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the  defendant  to  Mary  Bell.     There  was  no  debt  as  between  the  plain 

tiff  and  the  defendant,  and  consequently  the  plaintiff  was  not  a  creditor 

of  the  defendant  at  the  time  of  his  discharge,  and  therefore  he  does 

not  fall  within  the  words  or  meaning  of  either  of  those  clauses  of  the 

act.     In  confirmation  of  this  view  of  the  subject,  we  find,  that,  in  the 

last  act  for  the  amendment  of  the  laws  relating  to  ^bankruptcy  rtKQrt 

(6  6.  4,  c.  16),  which  was  passed  in  the  year  preceding  that  in  ^ 

which  the  statute  in  question  was  passed,  it  was  found  necessary  to 

introduce  a  clause  to  relieve  bankrupts  from  the  claims  of  sureties  and 

other  persons  who  were  liable  for  the  bankrupt's  debts."      He  then 

refers  to  the  52d  section  of  the  6  6.  4,  c.  16,  and  concludes  thus, — 

"But  there  is  no  such  auxiliary  clause  in  the  act  now  before  us,  from 

which  we  may  infer  that  the  legislature  did  not  intend  a  surety  for  a 

bankrupt  to  stand  in  the  same  situation  as  a  surety  for  a  person  who 

became  insolvent,  or  that  the  same  relief  should  be  granted  to  the  latter 

83  to  the  former."     And  that  is  confirmed  by  a  subsequent  case  of 

Abbott  v.  Bruere,  7  Scott,  753,  5  N.  C.  598  (E.  C.  L.  R.  vol.  35), 

where  it  was  held  that  the  grantor  of  an  annuity,  notwithstanding  his 

discharge  under  the  insolvent  debtors  act,  is  liable  to  his  surety  for 

payments  made  on  account  of  the  annuity  subsequently  to  the  discharge, 

though  due  before. 

The  court  called  on 

David  Keane,  for  the  defendant. — The  object  of  the  statute  evidently 
was,  that  the  adjudication  should  enure  as  a  complete  discharge  of  the 
insolvent  from  all  his  debts.     To  hold  that  it  does  not  extend  to  a 
demand  of  this  sort,  would  be  to  make  him  indirectly  liable  in  respect 
of  a  debt  from  which  he  has  been  directly  discharged.    In  all  the  cases 
where  the  insolvent  has  been  held  to  be  liable  notwithstanding  the 
adjudication,  the  decision  has  proceeded  upon  the  ground  that  there 
could  be  no  valuation  of  the  debt.     Thus,  in  Brown  v.  Fleetwood,  5  M. 
4  W.  19,  f  7  Dowl.  P.  C.  887,  where  A.  purchased  of  B.  his  business  of 
an  attorney,  the  purchase-money  to  be  paid  by  two  instalments,  and  the 
conveyance  contained  a  proviso  giving  A.  the  power,  within  a  limited 
time,  either  of  completing  the  purchase  or  giving  B.  notice  of  his  aban- 
donment of  the  contract,  in  which  *case  B.  was  to  repay  50?.  of  r^cqi 
the  purchase-money, — it  was  held  that  B.'s  discharge  under  the  *- 
insolvent  debtors  act  before  the  expiration  of  the  time  limited  for  giving 
Buch  notice,  was  no  answer  to  an  action  to  recover  back  the  502.  after 
Rich  notice  given,  for  that  it  was  not  a  contingency  capable  of  valua- 
tion at  the  time  of  the  insolvency.    Parke,  B.,  there  says :  "  It  is  clear 
that  the  insolvent  is  not  discharged  from  any  debt  which  cannot  be 
proved  before  his  discharge.     It  is  different  in  the  case  of  bankruptcy, 
where  the  debt  may  either  be  valued  at  the  time  of  the  bankruptcy,  or 
the  party  may  wait  until  the  contingency  occurs.     In  the  case  of  insol- 
vency, there  is  no  provision  for  future  valuation :  the  insolvent  is 
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charged  only  from  such  debts  as  are  capable  of  valuation  at  the  tine  t{ 
•the  insolvency.  It  is  perfectly  clear  that  this  was  not :  it  was  whoBf 
uncertain  at  that  time  whether  the  business  would  be  profitable  or  n 
.or  whether  the  plaintiffs  would  choose  to  give  it  up  or  not."  H 
however,  the  thing  is  susceptible  of  valuation. 

Per  Curiam. — The  discharge  of  the  defendant  under  the  act,  clear! 
did  not  enure  to  release  him  from  liability  to  indemnify  his  sureti 
•gainst  payments  subsequently  made  by  them  under  the  bond. 

Judgment  for  the  plaintiff. 
^— —   ■    ■        — —        i ■  . » ■  . . i.  ... ■  i  i.i-        I,  ■ 

A  discharge  under  an  insolvent  law  the  maker  has  been  discharged  voder 

is  no  bar  to  an  action  on  an  express  the  insolvent  law,  such  discharge  is  bo 

covenant  to  pay  rent  brought  to  recover  bar  to  a  suit  on  the  note  brought  by  die 

rent  accruing  subsequent  to  the  insol-  endorser  against  the  maker :  Frost  t, 

vent's  discharge  :  Lansing  v.  Prender-  Carter,  1  Johnson's  Cases,  73 ;  S.  C  2 

gast,  9  Johns.  127.  Caines,  311 ;  Paxton  ».  Hastcr,  6  Eabt 

If  the  endorser  of  a  note  pay  it  after  410. 


**Q91  *WILLIAM  FORRESTER  BRAMLEY,  Appellant,  JOSEPH 
W^J  CHESTERTON,  Respondent.    May  29. 

Where  a  tenant  holds  orer  after  the  expiration  of  a  notice  to  qnit,  the  leodtord  is  entitled  te 
recover  against  him  the  reasonable  damages  and  eosts  sustained  bj  him  in  an  action  at  the  soil 
of  a  party  to  whom  be  had  contracted  to  let  the  premises,  bnt  to  whom  the  tenant's  wroagml 
net  had  prevented  him  from  delivering  possession. 

This  was  an  action  to  recover  the  sum  of  50?.,  that  is  to  say,  40L 
damages  sustained  by  the  plaintiff  in  consequence  of  the  defendant 
having  neglected  and  refused  to  deliver  up  to  the  plaintiff,  when  there- 
unto lawfully  required  by  him,  the  possession  of  a  certain  dwelling- 
house  situate  in  Granby  Street,  in  the  parish  of  St.  Margaret,  in  the 
borough  of  Leicester,  of  which  dwelling-house  the  defendant  had  been 
the  occupier  as  tenant  to  the  plaintiff,  and  for  the  determination  of 
which  tenancy  due  notice  had  been  given  by  the  plaintiff  to  the  defend- 
ant ;  and  also  102.,  the  value  of  two  shop-windows,  door,  and  shutters, 
with  the  fixings  and  appendages,  unlawfully  removed  by  the  defendant 
from  the  above-mentioned  dwelling-house. 

;    The  cause  was  tried  before  the  judge  of  the  said  court,  without  a  jury, 
upon  the  22d  of  October,  1856. 

The  plaintiff  proved  that  he  was  the  landlord  of  the  premises  men- 
tioned in  the  plaint,  which  in  May,  1855,  were  in  the  occupation  of  the 
defendant  as  tenant  from  year  to  year,  at  the  rent  of  85Z.  a  year. 

Before  the  24th  of  June,  1855,  the  plaintiff  gave  notice  in  writing 
to  the  defendant  to  quit  the  said  premises  on  Christmas-day  then  next 
^fter  service  of  the  notice  to  quit,  and  so  soon  as  time  had  expired  so 
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that  the  plaintiff  could  not  give  defendant  fresh  notice  to  quit  at  Lady 
Day,  the  defendant  called  upon  the  plaintiff,  and  refused  to  give  up 
possession  pursuant  thereto,  alleging,  among  other  reasons,  that  hia 
tenancy  did  not  commence  at  Christmas,  and  that  the  notice  was  in? 
formal  on  other  grounds*  The  defendant  also  "immediately  r*cqq 
instructed  his  solicitor  to  write  to  the  plaintiff;  and,  on  the  27th  ■- 
of  August,  1855,  the  following  letter  was  accordingly  sent : — 

"  Leicester,  August  27th,  1855. 

"  Sir, — Mr.  Chesterton  has  brought  me  a  notice  to  quit  sent  or  de- 
livered by  you,  directing  him  to  give  up  possession  of  the  House  ha 
now  occupies  in  Granby  Street,  in  this  town  ;  on  perusing  which,  and 
some  other  documents  connected  with  the  tenancy  of  those  premises,  it 
would  seem  that  your  notice  is  informal  and  invalid  on  several  grounds. 

•*  Thinking  you  might  probably  act  under  the  supposition  that  the 
notice  was  good,  and  that  he  would  leave  the  premises  at  the  time 
stated  in  your  notice,  I  am  directed  by  Mr.  Chesterton  to  acquaint 
you  that  he  does  not  intend  to  give  up  the  premises  at  that  time,  un- 
less some  satisfactory  arrangement  be  previously  made  for  putting  an 
end  to  the  tenancy.  Yours,  &c.  "Paul  Dudley." 

The  plaintiff  at  such  interview  informed  the  defendant  that  he  the 
plaintiff  had  let  the  premises  as  from  Christmas  then  next  to  Mr4 
Thomas  Harcott,  at  an  increased  rent,  and  that  therefore  the  defendant 
must  go  out.  The  defendant  then  requested  the  plaintiff  to  see  if  he 
could  arrange  with  Mr.  Harcott  to  forego  his  agreement,  and  he,  the 
defendant,  would  pay  the  increased  rent.  Accordingly  the  plaintiff 
saw  Mr.  Harcott,  who  refused  to  give  up  his  agreement,  and  informed 
the  plaintiff  that  he  should  bring  an  action  to  enforce  it  if  he  were  not 
duly  let  into  possession ;  that  he,  Harcott,  had  given  notice  to  quit  his 
then  shop ;  and  that  he  could  not  recede  from  the  bargain*  This  con* 
versatkm  was  communicated  by  the  plaintiff  to  the  defendant,  who  said 
thereupon  that  he,  the  defendant,  did  not  care,  that  he  could  not  give 
up  the  premises. 


♦The  defendant  did  accordingly  refuse  to  quit  the  said  prem- 
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ises  pursuant  to  the  said  notice ;  whereupon  the  plaintiff  entered 
a  plaint  in  the  said  Leicestershire  county  court,  and  thereupon  a  sum- 
mons issued  to  the  defendant;  and,  upon  the  said  summons  coming  on 
to  be  beard  upon  the  19th  of  March,  1856,  it  was  adjudged  by  the 
said  court  that  the  plaintiff  recover  of  the  said  defendant  the  said 
premises,  together  with*  costs  of  suit :  and  it  was  ordered  that  the 
defendant  should  forthwith  quit  and  deliver  up  possession  of  the  said 
premises,  and  that,  if  necessary,  a  warrant  should  issue  for  that  pur- 
pose ;  and  it  was  further  ordered  that  the  defendant  should  pay  to  the 
tlerk  of  the  court,  at  his  office,  71.  for  the  plaintiff's  costs. 
Pefore  the  said  19th  of  Marvk,  1856,  the  plaintiff  was  served  witk  a 
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writ  in  the  Court  of  Exchequer  at  Westminster,  at  the  suit  of  the  said 
Thomas  Harcott,  of  which  writ  the  defendant  had  notice,  and  subse- 
quently with  a  declaration  for  breach  of  the  said  agreement,  wherein 
the  said  Thomas  Harcott  claimed  of  the  plaintiff  100/.  as  damages. 

The  defendant,  on  or  before  the  24th  of  March,  1856,  sent  Mr.  Her- 
bert, as  his  agent,  to  the  plaintiff,  and  offered  to  pay  him  SL  15*.  in 
respect  of  rent  and  damages  due  to  him  the  plaintiff,  provided  he  the 
plaintiff  would  sign  a  receipt  tendered  by  Herbert,  and  which  par- 
ported  to  be  in  discharge  of  rent  and  all  damages,  but  the  plaintiff 
refused  to  do  so,  and  said  that  he  could  not  give  a  receipt  for  damages, 
because  he  did  not  know  what  he  should  have  to  pay  in  Harcott's 
action ;  but  the  plaintiff  at  that  time  received  from  Mr.  Herbert  the 
sum  of  81.  15*.,  and  signed  the  following  receipt : — 

«  March  24th,  1856.     Leicester. 
"  Received  the  sum  of  8Z.  15*.,  less  property-tax,  for  one  quarter's 
rent  due  25th  March,  1856.  (Signed)   «  W.  F.  Bramley." 

♦^QVl  *The  plaintiff  paid  into  court  in  Harcott's  action  the  sum  of 
J  10 J.,  which  Harcott  took  out  of  court,  and  went  on  with  his 
action  for  damages  ultr&.  After  notice  of  trial  was  given  for  the 
Leicestershire  Summer  Assizes,  1856,  the  plaintiff  settled  the  said 
action,  by  the  payment  of  81.  further  as  damages,  and  13/.  as  the  costs 
of  Harcott's  attorney ;  and  the  plaintiff  also  paid  to  his  own  attorney 
61.  12*.  6d.  for  his  costs  in  the  action, — making  together  the  sum  of 
87/.  12*.  6d. 

At  the  close  of  the  plaintiff's  case,  the  court  determined  that  the 
plaintiff  could  not  recover  any  damages  in  respect  of  the  shop-windows, 
or  any  damage  in  respect  of  rent, — being  a  sum  claimed  by  him  amount- 
ing to  the  difference  between  the  rent  for  a  quarter  as  paid  by  the 
defendant,  and  the  amount  which  would  have  been  paid  by  Thomas 
Harcott.  The  question,  therefore,  was,  could  the  plaintiff  recover  the 
said  37/.  12*.  6d.  or  any  part  thereof. 

On  the  behalf  of  the  plaintiff,  it  was  urged  that  the  plaintiff  was  en- 
titled to  recover  the  amount  as  special  damages  in  trespass  for  mesne 
profits ;  and  the  court  was  referred  to  Tindall  v.  Bell,  11  M.  &  W. 
228, f  and  asked  to  find  as  a  fact  that  (he  plaintiff  had  done  what  a 
reasonable  man  could  be  required  to  do  to  settle  the  suit,  and  that  the 
sum  so  paid  was  the  necessary  consequence  of  the  defendant's  wrongful 
holding  over,  and  that,  at  all  events,  the  plaintiff  was  entitled  to  pay 
money  into  court  and  costs  up  to  that  time,  and  that  the  plaintiff  had 
done  what  a  prudent  man  would  have  done  in  settling  the  suit. 

On  behalf  of  the  defendant,  it  was  argued,  that  the  claim  for  damages 
alleged  to  be  consequential  on  his  holding  over,  was  not  sustainable,  as 
the  plaintiff  might  have  sued  the  defendant  for  double  value,  under  the 
statute  4  G.  2,  c.  28 ;  and  that  the  acceptance  of  rent,  received  qui 
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rent,  up  to  the  25th  day  of  March,  was  a  "waiver  of  the  plain-  r*eqa 
tiff's  right  to  claim  double  value,  or  to  claim  damages  in  the  *■ 
nature  of  mesne  profits  on  the  ground  that  the  defendant  was  a  tres 
passer  after  Christmas,  1855 ;  and  that  the  receipt  of  such  last-men* 
tioned  rent  iras  an  acknowledgment  that  the  defendant  was  lawfully 
in  possession  up  to  that  time :  and  the  case  of  Doe  d.  Cheny  t\  Batten, 
Cowp.  243,  was  referred  to. 

On  behalf  of  the  defendant,  it  was  also  contended  that  the  damages 
were  too  remote,  and  that  the  money  which  the  plaintiff  had  been  com- 
pelled to  pay  to  a  third  person,  under  a  contract  to  which  the  defendant 
was  no  party,  was  not  the  necessary  damage  resulting  from  the  defend- 
ant's holding  over. 

On  behalf  of  the  defendant  it  was  also  contended,  that,  as  an  action 
for  double  value  would  not  lie  in  a  case  where  the  defendant  held  over 
under  a  bonfi  fide  claim  of  right, — Wright  t>.  Smith,  5  Esp.  N.  P.  C. 
203, — so,  as  the  defendant  held  over  here  under  such  a  olaim,  this 
action  was  not  sustainable ;  and  that  the  plaintiff  had  no  right  to  let 
the  premises  under  the  circumstances. 

On  behalf  of  the  plaintiff,  it  was  urged  in  reply  that  the  right  to 
bring  an  action  for  double  rent  under  the  statute  referred  to  was  a 
cumulative  remedy,  and  did  not  deprive  the  plaintiff  of  his  right  to  re- 
cover the  damages  claimed  as  special  damage  in  this  action  ;  that  the 
acceptance  of  the  rent  under  the  circumstances  was  no  waiver ;  nor  was 
the  money  paid  or  accepted  in  •  satisfaction  of  damages ;  nor  was  such 
acceptance  any  admission  of  the  defendants  being  rightfully  in  posses- 
sion,— upon  which  point  the  prior  judgment  of  the  court,  was  conclusive 
inter  partes. 

It  was  further  argued  for  the  plaintiff  that  the  damage  was  not  too 
Temote ;  that  the  defendant  had  all  along  known  that  Harcott  would 
bring  an  action  *on  his  agreement ;  that  the  damages  were  the  r*cQ7 
necessary  consequences  of  the  defendant's  wilfully  holding  over ;  *• 
and  that,  as  the  defendant  wilfully  held  over,  bona  fides  had  no  influ- 
ence upon  the  determination  of  the  rights  of  the  parties. 

The  judge  directed  a  verdict  to  be  entered  for  the  plaintiff  for  37?. 
12*.  C<2. ;  and  he  found  as  a  fact  that  the  plaintiff  had  done  what  a 
reasonable  man  would  have  done  in  settling  the  action  with  Harcott 
upon  the  terms  above  mentioned ;  and  that  the  costs  did  not  exceed 
*hat  would  have  been  incurred  in  the  paying  of  the  money  into  court ; 
*&4  that,  as  a  matter  of  fact,  the  plaintiff  did  not  accept  the  said  sum  of 
<"*  15«.  in  satisfaction  of  the  damages  herein,  or  waive  thereby  his 
wairo  thereto,  unless  as  a  matter  of  law  his  acceptance  of  such  money, 
*&d  his  giving  such  receipt,  deprived  him  of  his  right  to  bring  any 
action  for  damage8  under  the  circumstances  disclosed  upon  this  case. 

The  question  for  the  opinion  of  the  court  was,: — first,  whether  the 
Uceptance  of  such  money,  and  the  giving  of  such  receipt,  in  point  of 
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law,  deprived  the  plaintiff  of  his  right  to  damages  in  this  action*— 
secondly,  whether  the  damages  sought  to  be  recovered  were  too  remote. 
Phipwn,  for  the  appellant — It  may  be  conceded  that  the  mere 
receipt  of  rent  did  not  in  point  of  law  deprive  the  plaintiff  of  his  right 
of  action  for  any  legal  damage  he  might  have  sustained.  Bnt  the 
question  is  what  is  the  true  measure  of  damages  sustained  by  the 
plaintiff  from  the  defendant's  wrongful  act  in  holding  over  after  the 
expiration  of  the  notice  to  quit.  The  real  damage,  it  is  submitted,  is, 
the  difference  between  the  rent  which  the  defendant  contracted  to  pay 
and  the  increased  rent.  In  Fletcher  e.  Tayleur,  17  G.  B.  21  (E.  C.  L. 
R.  vol.  84),  Jervis,  C.  J.,  and  Willes,  J.,  professing  to  found  themselves 
*^Qfll  uPon  ^e  ruk  *'a*d  down  by  the  Court  of  Exchequer  in  Hadley 
-J  t>.  Baxendale,  9  Exch.  341, f  suggest  that  the  damages  in  an 
action  for  the  breaeh  of  a  mercantile  contract  should  be  estimated 
according  to  the  average  per  centage  of  mercantile  profits.  Hadley  v. 
Baxendale*  was  an  action  against  a  carrier  for  unreasonable  delay  in 
the  conveyance  of  a  shaft  for  a  mill,  whereby  the  mill  was  prevented 
from  working :  and  Alderson,  B.,  is  delivering  the  judgment  of  the 
court  says :  "  We  think  the  proper  rule  in  such  8  case  as  the  present 
is  this : — Where  two  parties  have  made  a  contract,  which  one  of  them 
has  broken,  the  damages  which  the  other  party  ought  to  receive  in 
respect  of  such  breach  of  contract  should  be  such  as  may  fairly  and 
reasonably  be  considered  either  arising  naturally,  i.  e.  according  to  the 
usual  course  of  things,  from  such  breach  of  contract  itself,  or  such  as 
may  reasonably  be  supposed  to  have  been  in  the  contemplation  of  both 
parties  at  the  time  they  made  the  contract,  as  the  probable  result  of  the 
breach  of  it."(")  In  Robinson  v.  Harman,  1  Exch.  850,  855, t  Parke, 
B.,  says, — "The  rule  of  the  common  law  is,  that,  where  a  party 
sustains  a  loss  by  reason  of  a  breach  of  contract,  he  is,  so  far  as  money 
can  do  it,  to  be  placed  in  the  same  situation  with  respect  to  damages 
as  if  the  eontract  had  been  performed/'  [Williams,  J. — Suppose  the 
mesne  landlord  were  called  upon  to  pay  double  value,  could  he  recover 
that  as  damages  against  his  tenant  ?]  Possibly  that  might  be  a  damage 
naturally  resulting  from  the  wrongful  act  of  the  under-tenant.  [Wil- 
liams, J. — I  find  in  Chitty  on  Pleading,  Vol.  II.  p.  842,  a  precedent 
of  a  declaration  in  an  action  of  that  sort.]  In  Maine  on  Damages,  pp. 
15, 16,  it  is  said,—**  One  very  common  instance  in  which  damages  are 

**;QQ1  ^e^  to  "*e  t0°  remote>  *www  where  the  plaintiff  claims  compen* 
-*  sation  for  the  profits  which  he  would  have  made  if  the  defendant 
had  earned  out  his  contract.  It  is  by  bo  means  true,  however,  that 
such  profits  can  never  form  a  ground  of  damage.  There  are  many  a 
cases  in  which  the  profit  to  be  made  by  the  bargain  is  the  only  thing 
purchased,  and  in  such  oases  the  amovnt  of  that  profit  is  strictly  the 
measure  of  damage*.    Where  A.  agrees  to  execute  work  far  B>,  or  to 

(•)  flta  ta*  w— It  upon  ftmr  ^wrJa  Jfrtar  «a  Pwmii»  pt»  fc 
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Mil  him  goods,  or  hire  him  a  ship  at  a  future  day,  the  benefit  to  A.  is 
the  profit  flowing  from  the  transaction,  and  to  this  he  is  entitled.  But, 
when  the  thing  purchased  is  a  specific  article,  and  not  the  right  to  make 
a  profit,  the  measure  of  damages  will  be  the  value  of  that  article,  or 
the  difference  between  the  contract  price  and  that  at  which  it  eould 
hare  been  purchased  elsewhere.  The  mere  fact  that  some  ulterior 
profit  might  have  been  made  out  of  it  cannot  be  considered,  because 
such  profit  formed  no  part  of  the  contract.  This  distinction  has  been 
Tery  clearly  pointed  out  in  a  case  in  the  Supreme  Court  of  New  York, 
Masterton  v.  The  Mayor  of  Brooklyn,  7  Hill  (American),  61.  The 
plaintiffs  had  contracted  with  the  defendants  to  furnish  marble  from  a 
specified  quarry,  at  a  fixed  sum,  for  the  erection  of  a  city  hall.  The 
plaintiffs  entered  into  a  contract  with  the  proprietors  of  the  quarry  for 
the  required  amount,  at  a  smaller  sum.  After  delivering  a  part  of  the 
marble,  the  defendants  refused  to  receive  any  more.  The  plaintiffs 
sued  for  breach  of  contract,  and  claimed  as  damages  the  profit  they 
would  have  made  by  furnishing  the  marble  at  a  larger  sum  than  they 
were  to  pay  for  it.  Kent,  J.,  ruled  accordingly  <  that  the  jury  should 
allow  the  plaintiffs  as  much  as  the  performance  of  the  contract  would 
have  benefited  them ;'  and  this  ruling  was  affirmed  in  the  court  above. 
Kelson,  C.  J.,  said :  <  It  is  not  to  be  denied  that  there  are  profits  or 
gains  derivable  from  a  contract  which  are  ""uniformly  rejected  as  t^^aa 
too  contingent  and  speculative  in  their  nature,  and  too  dependent  L 
upon  the  fluctuation  of  markets  and  the  chances  of  business,  to  enter  into 
a  safe  or  reasonable  estimate  of  damage.  Thus,  any  supposed  success- 
ful operation  the  party  might  have  made,  if  he  had  not  been  prevented 
from  realizing  the  proceeds  of  the  contract  at  the  time  stipulated,  is  a 
consideration  not  to  be  taken  into  the  estimate.  Besides  the  uncertain 
and  contingent  issue  of  such  an  operation,  in  itself  considered,  it  has  no 
legal  or  necessary  connexion  with  the  stipulation  between  the  parties, 
and  cannot  therefore  be  presumed  to  have  entered  into  their  considera- 
tion at  the  time  of  contracting.  When  the  books  and  cases  speak  of 
the  profits  anticipated  from  a  good  bargain,  as  too  remote  and  uncertain" 
to  be  taken  into  the  account  in  ascertaining  the  true  measure  of 
damages,  they  usually  have  reference  to  dependent  and  collateral 
engagements  entered  into  on  the  faith  and  in  expectation  o€  the 
performance  of  the  principal  contract.  But  profits  or  advantages  which 
are  the  direct  and  immediate  fruits  of  the  contract  entered  into  between 
the  parties,  stand  upon  a  different  footing.  These  are  part  and  parcel 
of  the  contract  itself,— entering  into  and  constituting  a  portion  of  its 
very  elements,  something  stipulated  for,  the  right  to  the  enjoyment  of 
which  is  just  as  clear  and  plain  as  to  the  fulfilment  of  any  other 
stipulation.  They  are  presumed  to  have  been  taken  into  consideration 
and  deliberated  upon  before  the  contract  was  made,  and  format 
perhaps  the  only  inducement  to  the  arrangement/"  The  damage! 
V.  8.,  VOL.  H. — 26 
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here  claimed  clearly  do  not  fall  within  that  principle:  and  it  is 
impossible  not  to  foresee  the  inconvenience  and  the  difficulty  that  will 
result  from  a  departure  from  the  broad  rule  which  these  authorities  laj 
down.  [Willes,  J. — I  am  by  no  means  satisfied  that  this  is  an  action 
*fiOH  ^or  breach  °f  contract.]  It  is  submitted  that  this  is  *subsUn- 
■*  tially  an  action  for  the  breach  of  the  implied  contract  on  the 
part  of  the  tenant  to  deliver  up  possession  of  the  premises  at  the 
expiration  of  his  tenancy.  The  rule  is  laid  down  in  Sedgwick  on 
Damages,  pp.  66  et  seq.  and  pp.  210  et  seq.,  in  terms  similar  to  those 
in  Maine,  and  several  authorities  cited,  the  general  result  of  which  is, 
that  "  the  damage  to  be  recovered  must  always  be  the  natural  and 
proximate  consequence  of  the  act  complained  of:"  and  this  rule  is 
equally  applicable  to  actions  of  tort  as  to  actions  upon  contract 
«  Substantial  damages  will  be  given  for  the  detention  of  an  article 
which  has  fallen  in  value  between  the  time  it  was  taken  and  the  time  it 
was  returned :"  Maine,  p.  217,  citing  Williams  t>.  Archer,  2  C.  &  K. 
26  (E.  C.  L.  R.  vol.  61),  5  C.  B.  318  (E.  C.  L.  R.  vol.  57).  « The 
action  was  detinue  for  railway  scrip  which  was  delivered  up  under  an 
order  in  the  above  terms.  The  plaintiff  proceeded  to  trial,  and  proved 
that,  at  the  time  of  demand,  the  scrip  were  worth  SL  5*.  each,  but  only 
11.  at  the  time  of  the  delivery.  The  judge  directed  the  jury  that  the 
true  measure  of  damage  was  the  loss  the  plaintiff  sustained  by  not 
having  the  shares  when  demanded;  and  that  they  might,  if  they 
pleased,  measure  that  loss  by  the  difference  between  the  price  at  the 
time  of  the  refusal  and  the  price  at  the  time  when  the  certificates  were 
given  up ;  and  they  found  accordingly.  This  direction  was  held  to  be 
correct,  on  a  writ  of  error."  Pounsett  v.  Fuller,  17  C.  B.  660  (E.  C. 
L.  R.  vol.  84),  further  illustrates  this  principle. 

Mundelly  for  the  respondent. — This  is  not  a  plaint  in  contract,  bat 
strictly  in  tort :  Doe  d.  Cheny  v.  Batten,  Cowp.  243 ;  Goodtitle  r. 
North,  2  Dougl.  583;  Dunn  v.  Large,  3  Dougl.  335.  The  tenant  is  a 
wrongdoer  in  holding  over  after  the  expiration  of  notice :  from  the  time 
the  landlord's  title  accrues,  he  is  a  trespasser.     [Cockburn,  C.  J.— 

*fi021  ^r&s  ^ls  man  a  ^resPaSfier  during  the  *time  of  the  occupation  in 
J  respect  of  which  you  accepted  rent  from  him  ?]  It  is  expressly 
found  in  the  case  that  there  has  been  no  waiver ;  and  it  appears  from 
the  statements  therein  that  the  appellant  had  been  previously  ejected. 
Draper  v.  Crofts,  15  M.  k  W.  166,  f  shows  that  this  is  not  an  action  for 
breach  of  contract.  It  was  there  held,  that,  where  there  is  a  demise 
to  A.  and  B.  for  a  term,  and  B.  holds  over  after  the  expiration  of  tbe 
term,  without  A.'s  assent,  A.  is  not  liable  for  rent  becoming  due  dicing 
euch  holding  over.  And  Hanslip  v.  Padwick,  5  Exch.  615,f  is  an  autho- 
rity to  show,  that,  even  if  this  were  a  case  of  contract,  the  damages  in 
c  question  would  be  recoverable.  The  argument  on  the  other  side,  if 
well  founded,  would  prevent  all  dealing  with  an  estate  in  reversion. 
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The  defendant  must  have  contemplated  at  the  time  of  entering  into  the 
contract  of  tenancy,  that  the  landlord  would  let  the  premises  to  a  new 
tenant  before  the  expiration  of  his  term :  and  the  case  finds  that  he  did 
in  fact  know  that  the  premises  had  been  let  to  Harcott,  and  that  Har- 
cott  threatened  an  action  if  he  did  not  obtain  possession.     Professor 
Sedgwick,  in  treating  of  the  measure  of  damages  in  an  action  for  mesne 
profits,  says, — 2d  edit.  p.  128, — "  It  is  plain  that  the  measure  of  com- 
pensation which  we  are  now  considering,  has  been  involved  in  confusion 
by  the  technical  character  of  our  forms  of  action.     <  The  dicta  on  the 
subject,'  says  Gibson,  C.  J.,  in  Pennsylvania,  <seem  to  have  been  pre- 
dicated by  judges  who  had  no  precise  idea  of  it,  for  they  have  not  de- 
fined it  by  any  landmarks. '(a)     The  action  of  trespass,  being  one  of 
tort,  admits  of  any  evidence  in  aggravation,  and  therefore,  in  one  sense, 
it  is  correct  to  say  that  the  damages  in  this  proceeding  are  entirely  at 
large  and  under  the  control  of  the  jury.   But,  on  the  other  hand,  i>fino 
*there  is  nothing  necessarily  in  the  action  in  the  nature  of  a       ■ 
trespass.   The  property  may  have  been  withheld  and  the  rents  received 
in  entire  good  faith.     In  this  case  the  allegations  of  force,  &c,  are 
purely  fictitious,  and  it  certainly  never  would  be  tolerated  on  such  facts 
that  the  jury  should  give  any  damages  beyond  the  actual  value  of  the 
income.    It  may  then  be  said,  as  long  as  the  technical  form  of  action 
is  maintained,  that,  where  circumstances  of  malicious  aggravation  are 
proved,  such,  for  instance,  as  a  wilful  holding  for  the  purpose  of  op- 
pression, the  jury  may  give  vindictive  or  exemplary  damages,  but  that, 
*here  no  such  facts  are  shown,  they  are  limited  to  the  actual  annual 
value  of  the  property,  with  interest  thereon,  and  the  costs  of  the  eject- 
ment suit."     This  is  an  exceptional  case.     [Cockburn,  C.  J.— Do  you 
contend,  that,  if  the  landlord  had  let  the  premises  to  the  new  tenant 
for  the  purposes  of  a  manufactory,  and  the  latter  had  purchased  ex- 
pensive machinery  which  in  consequence  of  his  inability  to  obtain  pos- 
session had  become  useless  to  him,  and  he  had  thereupon  brought  an 
action  against  the  landlord  for  the  breach  of  contract,  and  recovered 
large  damages  against  him,  the  tenant  holding  over  would  be  liable  to 
recoup  him  ?]     It  certainly  would  be  difficult  to  urge  the  argument  to 
that  extent.    [Cockburn,  C.  J. — If  so,  where  is  the  line  to  be  drawn  ?] 
The  rale  laid  down  in  Sedgwick  for  the  action  for  mesne  profits  seems 
to  be  the  reasonable  one.     One  of  two  persons  must  suffer.     Is  it  to  be 
the  man  who  has  dealt  legally  and  properly  with  his  property,  or  he 
who  has  been  guilty  of  the  wrong  ? 

Phip$ony  in  reply. — There  is  no  reason  for  holding  this  to  be  an  ex- 
ceptional case.  In  Tindall  v.  Bell,  11  M.  &  W.  228,  |  which  was  an 
action  for  running  down  a  ship,  it  appeared  that  the  plaintiff  had.  been 
obliged,  *in  consequence  of  the  injury,  to  employ  a  steam-tug,  r<t/»Aj 
the  owners  of  which  demanded  1501.  for  salvage,  and  commenced  *■ 

(a)  Alexander  v.  Harr,'  11  Peno.  Bep.  ( American),  6JT. 
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a  suit  in  the  Admiralty  Court  against  the  plaintiff,  who  paid  202.  rate 
oourt,  and  that  the  Admiralty  Court  ultimately  decreed  452.  to  the 
salvors :  and  it  was  held,  upon  these  facts,  that  the  plaintiff  was  not 
entitled  to  recover  the  amount  of  the  costs  incurred  by  him  in  that  suit 
[Willes,  J.,  referred  to  Short  v.  Kalloway,  11  Ad.  &  B.  28  (E.  C.  L. 
R.  vol.  39),  where  Lord  Denman  says  that  "  no  person  has  a  right  to 
inflame  his  own  account  against  another,  by  incurring  additional  expense 
in  the  unrighteous  resistance  to  an  action  which  he  cannot  defend."] 
This  subject  underwent  considerable  discussion,  and  all  the  modern 
authorities  are  collected,  in  Smith  v.  Howell,  6  Exch.  730.  f  In  Hard- 
ing v.  Crethorn,  1  Esp.  N.  P.  C.  57,  upon  a  tenant  holding  over,  the 
extent  of  his  liability  was  assumed  to  be  the  rent. 

Cockburn,  C.  J. — I  am  of  opinion  that  the  decision  of  the  judge  of 
the  county  court  was  right,  and  that  his  judgment  must  be  affirmed.  I 
am  far  from  saying  that  a  landlord  would  be  entitled  to  recover  any 
special  damage  that  might  result  from  his  inability  to  fulfil  the  contract 
he  has  entered  into,  in  consequence  of  his  tenant  wrongfully  holding 
over  after  the  expiration  of  his  term  either  by  effluxion  of  time  or  by 
a  legal  notice  to  quit,  where  he  has  re-let  the  premises  for  any  special 
and  extraordinary  purpose.  But  here  the  landlord  claims  no  more  than 
what  he  has  been  called  upon  to  pay  in  the  shape  of  damages  for  being 
deprived  of  the  ordinary  use  of  the  land.  Having  let  the  premises,  he 
was  prevented  from  fulfilling  his  contract  with  the  new  tenant  by  the 
wrongful  act  of  the  defendant  in  refusing  to  go  out  when  his  term  ex- 
pired ;  and  for  that  breach  of  contract,  so  occasioned  by  the  defend- 
*fiO*n  ant8  wrongful  *act,  the  plaintiff  has  been  compelled  to  pay  dam- 
J  ages  to  the  party  with  whom  he  contracted.  This  use  of  the 
land  by  the  landlord,  viz.,  the  letting  it  to  a  new  tenant,  is  the  common 
and  ordinary  course  of  dealing  on  the  part  of  an  owner  of  land.  The 
defendant,  therefore,  must  have  understood,  that,  when  the  plaintiff 
gave  him  notice  to  quit,  he  would  enter  into  a  contract  with  a  new 
tenant  to  let  the  premises  to  him  from  the  expiration  of  such  notice. 
And  in  this  case  there  is  the  further  and  not  unimportant  fact  that  the 
tenant  was  apprised  of  the  fact  that  the  landlord  had  re-let  the  pre- 
mises, and  consequently  was  aware  of  the  inconvenience  and  loss  he 
was  exposing  him  to  by  his  improper  conduct.  I  therefore  think  it 
not  at  all  unreasonable,  but,  on  the  contrary,  very  Pilutary,  to  hold  him 
liable  to  compensate  his  landlord  to  the  extent  of  the  natural  and  ne- 
cessary consequences  of  his  wrongful  act. 

Crbsswbll,  J. — I  am  of  the  same  opinion.  I  think  this  may  fairly 
be  treated  as  an  action  for  the  wrong.  The  defendant  had  notice  to 
quit :  he  was  therefore  guilty  of  a  wrong  in  holding  over  after  the  ex* 
piration  of  hia  tenancy.  I  do  not  say  that  the  defendant  could  be  heU 
responsible  for  extraordinary  damages  accruing  from  any  peculiarity  m 
the  contract  into  whioh  the  plaintiff  might  have  entered  with  the  net 
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tenant ;  but  onlj  for  any  ordinary  claim  which  could  be  made  upon  him 
for  not  giving  up  possession  pursuant  to  his  contract.  As  far  as  that 
goes,  it  seems  to  me  that  the  decision  of  the  county  court  judge  was 
right. 

Williams,  J. — I  am  of  the  same  opinion.  So  far  as  regards  the 
issessment  of  damages,  I  think  this  may  very  well  be  treated  as  an 
iction  for  mesne  profits.  All  that  the  plaintiff  seeks  to  recover,  is,  the 
i&mages  he  has  sustained  from  the  act  of  the  defendant.  I  by  r+fi/w» 
*no  means  intend  to  express  an  opinion  that  these  damages  would  *- 
aot  have  been  recoverable  if  this  were  to  be  considered  as  an  action  of 
contract. 

Willks,  J.— I  am  of  the  same  opinion.  I  would  wish,  however,  to 
guard  myself  from  admitting  that,  apart  from  contract,  the  tenant  is 
liable  for  holding  over.  But,  assuming  this  to  be  in  the  nature  of  an 
action  of  trespass,  the  costs  and  damages  here  claimed  are  nothing 
more  than  those  which  naturally  resulted  from  the  defendant's  wrong- 
ful act.  It  is  not  suggested  that  the  damages  paid  to  Harcott  were 
paid  to  him  as  compensation  for  the  loss  of  a  good  bargain.  I  there- 
fore concur  in  the  judgment  pronounced  by  my  Lord  and  the  rest  of 
the  court.  Appeal  dismissed,  with  costs. 
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A  mi»t«r  is  responsible  for  an  injury  occasioned  by  tbe  negligent  driving  of  bis  servant,  where 
be  is  acting  at  tbe  time  in  bis  service  and  in  a  manner  impliedly  sanctioned  by  him. 

A.,  tbe  general  manager  of  tbe  defendant,  tbe  proprietor  of  a  horse  repository,  was  possessed  of 
a  bone  and  gig,  which  were  kept  for  him  upon  tbe  defendant's  premises  free  of  charge,  and 
were  used  by  A.  in  the  conduct  of  the  defendant's  business.  In  going  (with  the  knowledge  of 
tbe  defendant)  onon  tbe  defendant's  business,  with  tbe  horse  and  gig,  A.  drove  against  and 
killed  the  plaintiff's  horse  : — Held,  that  tbe  defendant  was  responsible;  and  that  it  was  imma- 
terial that  A.  was  aUo  going  on  private  bus*  jess  of  bis  own. 

This  was  an  action  against  the  defendant  for  negligence  in  driving  a 
torse  and  gig.  The  declaration  stated  that,  by  the  wrongful  act,  neglect, 
and  default  of  one  William  Taylor,  then  being  and  acting  therein  as 
the  servant  of  the  defendant,  a  certain  horse  aid  carriage  of  the  de- 
fendant were  driven  upon  and  against  a  horse  of  the  plaintiff,  which 
last-mentioned  horse  was  thereby  killed, 

*The  defendant  pleaded, — first,  not  guilty,  -secondly,  that  r*/»A7 
tbe  horse  and  carriage  in  the  declaration  mentioned  were  not  ■■ 
the  property  of  the  defendant  as  alleged, — thirdly,  that  the  horse  and 
carriage  in  the  declaration  mentioned  were  not  under  the  care,  manage- 
ment, and  direction  of  the  defendant  as  alleged.     Issue  thereon. 

The  cause  was  tried  before  Crowder,  J.,  at  the  first  sitting  at  West* 
toinster  in  Hilary  Term  last.    The  facts  which  appeared  in  evidence 
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were  as  follows : — The  plaintiff  was  the  proprietor  of  a  repository  for 
the  sale  of  horses,  at  Newington,  in  the  county  of  Surrey.  Taylor  ra 
his  manager  there,  acting  as  auctioneer  in  the  sale  of  horses,  collection 
of  moneys,  and  otherwise  in  the  general  conduct  of  the  business.  He 
had  a  horse  and  gig,  his  own  property,  which  were  kept  for  him  on  the 
premises  of  the  defendant  free  of  charge,  and  which  he  was  in  the 
habit  of  using  when  going  out  upon  the  defendant's  business.  One 
Smith  had  bought  a  horse  at  the  defendant's  repository,  which  he 
ought  to  have  paid  for  at  the  office  upon  the  premises,  but  had  not  done 
so.  On  the  10th  of  November,  1856,  Taylor  was  going  in  the  gig  to 
see  his  medical  attendant  at  Finsbury  Place,  and  also  purposed  to  call 
upon  Smith  for  payment  of  the  debt  he  owed  the  defendant  for  the 
horse ;  and,  whilst  on  his  way  to  the  former  place,  and  before  he  got 
to  Smith's,  he  negligently  ran  against  and  killed  a  horse  belonging  to 
the  plaintiff. 

It  appeared,  that,  whilst  Taylor  was  getting  ready  the  horse  and  gig 
for  the  purpose  of  going  on  the  journey  in  question,  the  defendant 
asked  him  where  he  was  going,  when  Taylor  told  him  he  was  going  to 
get  Smith's  money. 

On  the  part  of  the  plaintiff  it  was  insisted,  that,  although  the  horse 

and  gig  were   the  property  of  Taylor,  yet,   as   at  the  time  of  the 

♦ftftBl  accident  he  was  using  it  in  *the  defendant's  business,  and  with 

■"  his  knowledge,  the  defendant  was  liable.     The  contrary  was 

contended  on  the  part  of  the  defendant. 

In  answer  to  questions  put  to  them  by  the  learned  judge,  the  jury 
found,  that,  on  the  occasion  in  question,  there  was  no  verbal  request 
by  the  defendant  to  Taylor  to  go  with  the  horse  and  gig  upon  the 
defendant's  business ;  but  that  Taylor  went  on  the  journey  upon  the 
business  of  the  defendant,  and  that  the  defendant  knew  it  and  assented 
to  it. 

Upon  this  finding,  the  defendant's  counsel  claimed  to  have  the 
verdict  entered  for  him  upon  the  second  and  third  issues. 

The  learned  judge,  however,  ruled  that  the  plaintiff  was  entitled  to 
the  verdict  upon  all  the  issues,  and  the  jury  assessed  the  damages 
at  31/. 

Atherton,  in  Hilary  Term  last,  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  misdirection  on  the  part  of  the  learned  judge, — first,  in 
not  leaving  to  the  jury  'the  question  whether  the  horse  and  gig  driven 
by  William  Taylor  were  used  by  him  on  his  master's  business,  at  the 
instance  and  express  request  of  the  defendant, — secondly,  in  not 
directing  the  verdict  to  be  entered  for  the  defendant,  on  the  fact  being 
found,  and  not  disputed,  that  the  horse  and  gig  were  the  property  of 
William  Taylor,  not  by  him  made  over  or  bailed  to  the  defendant;  or 
on  the  ground  that  the  verdict  was  against  the  weight  of  evidence,  if  it 
was  to  be  taken  that  the  jury  in  fact  found  that  the  horse  and  gig 
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driven  by  Taylor  were  used  by  him  on  his  master's  business  at  the 
instance  and  exprea  request  of  the  defendant. 

Montagu  Ohamber$y  Q.  C,  and  Joyce,  now  showed  cause. — The  evi- 
dence shows  beyond  dispute  that  Taylor  was  at  the  time  the  collision 
took  place  acting  in  the  ^service  and  about  the  business  of  the  r*/>nQ 
defendant ;    and  the  fact  of  the  horse  and  gig  belonging  to  *■ 
Taylor  can  make  no  difference ;  the  defendant  would  have  been  equally 
liable  if  they  had  been  the  property  of  a  stranger.     Taylor  had  the 
general  management  of  the  defendant's  business.     A  horse  had  been 
sold  to  one  Smith,  and  Taylor  was  going  to  him  for  the  purpose  of 
obtaining  payment  for  it.     He  was  also,  it  is  true,  going  elsewhere,  for 
a  purpose  of  his  own :  but  he  met  with  the  accident  before  he  reached 
Smith's.     [Williams,  J. — Was  it  essential  to  the  master's  business 
that  the  journey  should  be  made  with  the  horse  and  gig  ?]     Probably 
not :  but  Taylor  was  in  the  habit  of  going  about  his  master's  business 
*ith  the  horse  and  gig.     [Cockbdrn,  C.  J. — Suppose  the  master  had 
said  to  him,  "  Go  to  such  a  place,"  without  more,  would  he  be  liable  ?] 
That  would  depend  upon  the  surrounding  circumstances.     Here,  the 
evidence  was,  that  Taylor's  horse  and  gig  were  kept  for  him  free  of 
cost  upon  the  defendant's  premises,  that  he  was  in  the  habit  of  using 
them  when  going  upon  the  defendant's  business,  and  that,  on  the  occa- 
sion in  question,  the  defendant  knew  where  he  was  going,  and  the 
manner  of  going.     He  therefore  tacitly  assented  to  his  going  in  that 
manner.     The  case  of  Goodman  v.  Kennell,  1  M.  &  P.  241  (E.  C.  L. 
R.  17),  is  very  much  in  point.     There,  a  person  occasionally  employed 
by  the  defendant  as  his  servant,  being  sent  out  by  him  on  his  business, 
took  the  horse  of  another  person,  in  whose  service  he  also  worked, 
and,  in  going,  rode  over  the  plaintiff.     At  the  trial,  it  was  left  to  the 
jury  to  say  whether  or  not  the  horse  was  taken  by  the  servant  with 
the  implied  consent  or  authority  of  the  defendant ;  and,  they  having 
found  a  verdict  for  the  plaintiff,  the  court  refused  to  interfere.     Best, 
C.  J.,  said :  "  It  has  been  truly  said  that  a  servant's  riding  the  horse 
of  another,  without  the  assent  or  authority  of  his  master,  *can-  rj|tfi1  ^ 
not  render  the  latter  answerable  for  his  acts.     But  here  the  *- 
question  was,  whether  there  was  not  sufficient  evidence  to  show  that 
Cocking  was  riding  the  horse  with  the  defendant's  assent,  and  on  his 
business.     It  was  proved   that  Cocking  was   the  servant  of  the  de- 
fendant ;  that  the  horse  was  in  his  stable  ;  and  that  on  the  day  the 
accident  happened,  Cocking  was  going  on  the  defendant's  business  or 
employment.     The  proof  of  these  three  facts  was  sufficient  to  raise  a 
itrotig  presumption  that  Cocking  was  using  the  horse  with  the  defend- 
ant's consent."     Here,  the  proper  question  was  left  to  the  jury, — did 
Taylor  go  in  the  gig  at  the  request  of  the  defendant,  or  with  his  as- 
sent?  The  jury  found  that  it  Was  done  with  the  defendant's  knowledge 
*fci  assent.    [Crowdkr,  J.— The  contention  was,  that,  in  order  to 
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render  the  defendant  liable,  there  must  be  something  tantamount  to  a 
command  by  the  master.  The  rule  is  not  quite  correct  in  the  use  of 
the  word  ezpre$8.~\  It  might  almost  be  said  here  that  there  trot  an 
express  command.     [The  court  called  on 

Atherton,  Q.  C,  and  Barnard,  to  support  the  rule. — This  is  a& 
action  against  the  defendant,  not  for  an  act  or  omission  imputed  to 
him  personally,  but  for  an  act  done  by  his  servant.     That  Taylor  wis 
at  the  time  of  the  accident  acting  in  the  service  of  the  defendant,  and 
about  his  business,  is  admitted.     That,  however,  is  not  enough  to  im- 
pose upon  him  this  liability.     The  rule  of  law  is  well  exemplified  by 
the  language  of  the  declaration  itself:  to  render  the  defendant  liable, 
Taylor  must  in  the  very  act  of  driving  have  been  acting  as  his  servant, 
and  not  upon  his  own  account.     A  man  may  be  the  servant  of  another 
at  the  time  of  doing  the  act  which  causes  the  injury,  without  that  other 
being  responsible  for  the  mode  of  doing  the  act.     The  question  is,  not 
*A1 1 1  Aether  the  servant  was  engaged  on  his  master's  ^business,  bat 
-J  whether  he  was  going  in  the  particular  manner, — with  the  horse 
and  chaise, — as  his  servant.     The  mere  fact  of  the  master  seeing  him 
about  to  start  in  the  chaise,  and  making  no  objection,  is  not  enough. 
[Cockburn,  G.  J. — That  is  only  one  circumstance.     The  facts  seem 
to  be  these : — Taylor  is  employed  in  the  general  management  of  the 
defendant's  business.     He  possesses  a  horse  and  gig  ;  and  it  is  mutu- 
ally agreed,  that,  in  consideration  of  the  use  of  the  horse  and  gig  bj 
Taylor  for  the  purpose  of  the  defendant's  business,  they  shall  be  kept 
upon  the  defendant's  premises  without  charge.     Upon  the  occasion  in 
question,  Taylor  was  going  out  upon  his  master's  business ;  the  master 
saw  him  start  upon  the  journey,  and  thereby  assented  to  that  mode  of 
performing  the  service.     The  knowledge  of  the  master  was  only  one 
circumstance,  in   addition  to  the   other  and  more  material  ones.    I 
think  it  was  a  question  for  the  jury,  and  that  there  was  abundant 
evidence  for  them.]     There  was  no  evidence  of  any  agreement  or 
arrangement  to  the  effect  just  stated.     There  was  no  bargain  that  the 
use  of  the  horse  and  gig  for  the  purposes  of  the  defendant's  business 
should  be  an  equivalent  for  the  horse's  keep.     [Cockburn,  G.  J.— It 
was  a  tacit  arrangement.     That  seems  to  have  been  assumed  on  all 
hands.]     Suppose  a  master  desires  his  servant  to  go  to  a  certain  place, 
and  the  servant  of  his  own  accord  borrows  a  friend's  horse  for  the 
purpose  of  riding  there,  and  his  master  meets  him  by  accident  on  the 
way,  and  says  nothing,— could  it  be  contended,  that,  in  riding  that 
horse,  the  man  was  acting  in  the  service  of  his  master,  so  as  to  make 
him  responsible  for  any  misadventure  of  the  servant  on  the  road? 
{Growder,  J. — You  must  not  lose  sight  of  the  other  facts.     Taylor 
was  manager  at  the  defendant's  establishment ;  and  his  horse  and  gig 
were  kept  there  without  charge,  and  were  used  by  him  from  tine  to 
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time  upon  his  ♦master's  business.]  There  was  no  evidence  of  r^a 
any  contract  which  made  it  his  duty  to  use  the  horse  and  chaise  ^ 
in  his  master's  service.  It  clearly  was  a  misdirection  not  to  leave  it 
to  the  jury  to  say  whether  the  horse  and  gig  were  used  by  Taylor  on 
his  master's  business,  at  the  instance  and  request,  express  or  implied, 
of  the  defendant.  [Cockburn,  C.  J. — I  think  the  master  would  have 
been  liable  if  Taylor  had  taken  the  horse  and  chaise  without  his 
knowledge.  I  think  there  was  abundant  evidence  for  the  jury,  inde 
peudently  of  that  fact.]  To  justify  the  verdict,  it  should  have  beei 
found  as  a  fact  that  there  was  some  obligation,  some  binding  contract, 
on  the  part  of  Taylor  to  find  a  horse  and  gig  for  the  service  of  his 
master. 

Cockburn,  G.  J. — I  am  clearly  of  opinion  that  this  rule  must  be 
discharged.  I  concur  in  the  argument  urged  by  the  defendant's  coun- 
sel, to  this  extent,  that,  to  render  the  master  liable,  it  is  not  enough  to 
show  that  the  person  driving  the  vehicle  which  causes  the  damage  is 
his  servant,  but  that  it  must  be  shown  that  the  servant  was  driving  with 
his  master's  authority  and  upon  bis  business.  Now,  I  think  there  was 
abundant  evidence  here  that  Taylor  was  driving,  at  the  time  the  acci- 
dent occurred,  with  the  defendant's  authority  and  in  the  course  of  busi- 
ness as  his  servant.  Taylor,  it  appears,  was  the  general  manager  of 
the  defendant's  establishment;  and,  being  so,  he,  either  by  express 
agreement  or  by  some  tacit  arrangement,  was  in  the  habit  of  using  in 
transacting  the  defendant's  business  a  horse  and  gig,  his  own  property, 
which,  in  consideration  of  that  arrangement,  were  kept  for  him  upon 
the  defendant's  premises  free  of  charge.  Looking  at  these  circum- 
stances, and  considering  the  nature  of  the  business,  I  think  Taylor 
must  be  assumed  to  have  had  authority  to  exercise  his  *discre-  r#fi1  _ 
tion  as  to  the  mode  of  performing  his  duty  to  his  master.  Add-  *- 
ing  to  this  the  fact  that  the  master  knew  that  his  servant  was  using 
the  horse  and  gig  on  the  particular  occasion,  I  think  the  evidence  was 
ample  to  show  that  what  was  done  had  the  sanction  and  authority  of 
the  master.  That  question  was  not  at  all  withdrawn  from  the  jury. 
The  contention  on  the  part  of  the  defendant  at  the  trial  was,  that  he 
was  not  responsible  for  the  damage,  because  the  horse  and  gig  were 
the  property  of  Taylor,  and  because  there  was  no  evidence  of  any 
express  command  from  the  defendant  to  Taylor  to  use  the  horse  and 
gig  upon  the  occasion  in  question.  I  think  the  former  part  of  the 
argument  is  met  by  the  fact  that  the  horse  and  gig  were  kept  by  the 
defendant  free  of  charge  to  Taylor,  and  were  ordinarily  used  by  him  in 
the  performance  of  journeys  about  his  master's  business,  and  the  latter 
by  the  fact  that  the  master  was  cognisant  of  the  course  which  his  ser- 
vant was  pursuing  at  the  time,  and  did  not  dissent.  I  think  the  case 
was  properly  presented  to  the  jury,  and  that  there  is  no  ground  for 
saying  that  the  verdict  was  not  well  warranted  by  the  evidence. 
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Williams,  J. — I  am  entirely  of  the  same  opinion.  I  agree  with 
Mr.  Atherton,  that,  in  cases  of  this  sort,  the  real  question  is,  whether 
the  servant  while  doing  the  negligent  act  complained  of  was  acting  as 
the  agent  of  the  defendant.  That  is  demonstrated  by  the  consider** 
tion  that  the  plaintiff  in  declaring  in  such  an  action  has  the  option  of 
alleging  the  negligent  act  to  be  the  act  of  the  servant,  or  of  relying 
upon  the  legal  effect,  and  alleging  it  to  be  the  act  of  the  master.  Thus, 
in  Brucker  v.  Fromont,  6  T.  R.  659,  it  was  held  that  a  declaration 
which  charges  the  defendant  with  having  negligently  driven  his  cart 
against  the  plaintiff's  horse,  is  supported  by  evidence  that  the  defend- 
*ftli.1  ant*  servant  *drove  the  cart.  I  think  there  was  ample  evi- 
-■  dence  here  that  Taylor,  at  the  time  of  the  accident,  was  acting 
as  the  servant  and  by  the  authority  of  the  defendant.  It  was  incumbent 
on  the  plaintiff,  no  doubt,  to  show  that  Taylor  acted  as  the  defendant's 
agent  in  the  employment  of  the  horse  and  gig  upon  the  particular  occa- 
sion. I  think  there  was  evidence  enough  of  that  for  the  jury,  and 
that  that  question  was  properly  left  to  them.  The  rule  does  not  com- 
plain that  it  was  not  so  left :  the  complaint  is,  that  my  Brother  Crow- 
der  misdirected  the  jury  in  not  leaving  to  them  the  question  whether 
the  horse  and  gig  driven  by  Taylor  were  used  by  him  on  his  master's 
business,  at  the  instance  and  express  request  of  the  defendant  Now,  it 
clearly  is  not  necessary  in  cases  of  this  sort  that  there  should  be  any 
express  request :  the  jury  may  imply  a  request  or  assent  from  the  gene- 
ral nature  of  the  servant's  duty  and  employment.  There  was  ample 
evidence  of  such  implied  request  or  assent  here.  The  only  other  com- 
plaint made  of  the  direction  was  not  relied  on  by  Mr.  Atherton  in  his 
argument  in  support  of  the  rule:  nor  could  it  have  been  with  any 
hope  of  success.  Upon  neither  ground,  therefore,  can  this  rule  be 
sustained. 

Willes,  J. — I  am  clearly  of  the  same  opinion.  The  argument  urged 
on  the  part  of  the  defendant  amounts  in  substance  to  a  denial  of  the 
general  rule  laid  down  by  Lord  Holt  in  Turberville  v.  Stampe,  1  Lord 
Baym.  266,(a)  that  "  a  master  is  responsible  for  all  acts  done  by  his 
servant  in  the  course  of  his  employment,  though  without  particular 
directions."  Was  Taylor  at  the  time  the  accident  complained  of  hap- 
♦filVI  Pene(*  ac^ng  iQ  the  *course  of  his  employment?  It  appears 
J  that  part  of  the  terms  of  his  employ  nent,  was,  that  he  should 
have  the  benefit  of  the  keep  of  his  horse  an  1  the  standing  of  his  gig 
upon  his  master's  premises,  in  consideration  of  his  using  them  when 
going  about  his  master's  business ;  and  that  he  was  actually  engaged 
on  his  master's  business,  viz.  going  to  collect  a  debt  due  to  him,  at  the 
time.  And  it  further  appears  that  his  master  knew  that  he  was  going, 
and  in  what  manner  he  was  going.     The  master  is  clearly  responsible. 

(a)  Carth.  425,  Com.  32,  Salk.  13,  Skinn.  681, 12  Mod.  151,  Holt,  9,  Comb.  459, 1  Tin.  Am. 
118,  pi.  9,  2  Vin.  Abr.  400,  pi.  15,  15  Yin.  Abr.  311,  pi.  9. 
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Crowder,  J.,  said  nothing.  Rule  discharged.(a) 

(a)  See  Mitchell  v.  Crassweller,  13  C.  B.  237  (E.  C.  L.  R.  rol.  76). 
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Where  an  employee  is  exercising  a  For  cases  on  the  general  doctrine,  see 

distinct  and  independent  employment,  Foster  v.  Essex  Bank,  IT  Mass.  479 ; 

and  is  not  nnder  the  immediate  control,  Deerfield  v.  Delano,  1  Pick.  465 ;  Kern 

direction,  or  supervision  of  the  employer,  v.  Piper,  4  Watts,  222;  Brown  v.  Pur1* 

the  latter  is  not  responsible  for  the  neg-  viance,  2  Har.  &  Gill.  816 ;  Wilson  v. 

ligence  or  carelessness  of  the  employee.  Peverly,  2  N.  Hamp.  548  ;  Puryear  v. 

Thus,  where  a  public  licensed  drayman  Thompson,  5  Hnmph.  397 ;  Harris  v. 

was  employed  to  haul  a  quantity  of  salt  Mabry,  1  Iredell,  240 ;    Campbell  v. 

from  a  warehouse  and  deliver  it  at  the  Stairt,  2  Murph.  389  j  Shaw  v.  Reed, 

store  of  the  employer  at  so  much  per  9  Watts  &  Serg.  72 ;  Armstrong  t>. 

barrel,  and  while  in  the  act  of  delivering  Cooley,  5  Gilman,  509 ;  Philadelphia 

the  salt,  one  of  the  barrels,  through  the  and  Reading  Railroad  Co.  v.  Derby,  14 

carelessness    of   the    drayman,    rolled  Howard,  S.  C.  468 ;  Southwick  v.  Estes, 

against  and  injured  a  person  passing  on  7  Gush.  385  ;    Priester  v.  Angley,  5 

the  sidewalk,  it  was  held  that  the  em-  Rich.  44 ;  M'Clenaghan  v.  Brock,  Id. 

ployer  was  not  liable  for  the  injury :  De  17  •  Moon  v.  Sanborne?,  2  Mich.  519. 
Forrest  v.  Wright,  2  Michigan,  368. 


JONES  v.  MARSHALL.    May  25. 

An  attorney,  not  engaged  for  either  of  the  parties  in  a  causo,  bat  merely  attending  aa  the  pro- 
fessional adviser  of  bail  pat  in  in  the  Lord  Mayor's  Court  for  the  purpose  of  dissolving  an  attach- 
ment, ia  not  privileged  from  arrest  upon  a  ca.  sa.  while  going  to  or  returning  from  the 
registrar's  office  for  thai  purpose. 

H.  J.  Hodgson,  on  a  former  day  in  this  term,  obtained  a  rule  call- 
ing upon  the  plaintiff  to  show  cause  why  the  defendant,  an  attorney  of 
this  court,  should  not  be  discharged  out  of  custody  as  to  his  arrest  under 
the  writ  of  ca.  sa.  issued  in  this  cause,— on  the  ground  that  he  was  at 
the  time  privileged  from  arrest. 

The  affidavit  upon  which  the  rule  was  obtained  stated  that  the  de- 
fendant was  a  certificated  attorney  of  this  court,  and  also  on  the  roll 
of  the  Lord  Mayor's  Court,  London ;  that,  on  the  14th  of  May,  1857, 
he  accompanied  two  other  persons  named  Hawke  and  Mumbray  (who 
joined  in  the  affidavit)  to  the  chief  office  of  the  Lord  Mayor's  Court, 
in  Old  Jewry,  in  the  city  of  London,  and  also  to  the  registrar's  office 
of  that  *court,  in  Guildhall  Chambers,  Basinghall  Street,  and  r>fi1/> 
that  he  did,  on  that  day,  in  pursuance  of  instructions  from  those  *- 
persons,  and  at  their  request,  as  their  attorney,  attend  at  the  said 
offices  upon  the  occasion  of  their  being  then  put  in  as  bail  for  a  defend- 
ant for  the  purpose  of  dissolving  an  attachment  in  and  connected  with 
an  action  then  and  still  pending  in  that  court ;  that  it  was  his  duty,  in 
pursuance  of  the  said  instructions,  to  attend  during  the  putting  in  of 
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the  said  bail,  on  behalf  of  his  said  clients ;  and  that  he  did  so  atteai 
at  the  said  offices,  and  not  for  any  other  purpose,  or  on  any  other  busi- 
ness ;  that,  after  the  said  Hawke  and  Mumbray  had  been  pat  in  as  bail 
as  aforesaid,  he  left  the  said  registrar's  office,  and,  whilst  directly  pro- 
ceeding on  his  return  to  his  place  of  residence,  and  before  passing 
through  the  gateway  of  the  said  Guildhall  Chambers,  he  was  arrested 
under  a  ca.  sa.  at  the  suit  of  the  plaintiff. 

Honyman  showed  cause. — There  is  no  pretence  for  saying  that  this 
person  was  privileged  from  arrest.  It  does  not  appear  that  he  was 
attending  as  the  attorney  of  either  of  the  parties  to  the  suit  in  the  Lord 
Mayor's  Court ;  and,  as  attorney  for  the  bail,  he  could  not  hare  beet 
heard.  Even  counsel  engaged  in  the  cause  are  not  allowed  to  inter- 
pose on  behalf  of  a  witness  who  claims  privilege :  Thomas  v.  Newton, 
M.  &  M.  48,  n.  (E.  C.  L.  R.  vol.  22).  This  sort  of  privilege  was  very 
much  discussed  in  Newton  v.  Constable,  2  Q.  B.  157  (E.  C.  L.  R.  vol. 
42),  where  Lord  Denman,  in  delivering  the  judgment  of  the  court, 
says :  «  The  attendance  of  parties  and  of  witnesses  has  been  always 
protected.  It  is  absolutely  necessary  for  the  ends  of  justice  that  their 
attendance  should  be  privileged,  because  without  it  justice  cannot  be 
administered.  But  the  protection  of  legal  officers  is  of  a  different  cha- 
*fi171  racter>  an^  may  weH  be  confined  within  narrower  limits.  That 
J  *of  barristers  attending  the  superior  courts  is  explained  in  the 
case  of  Collier  v.  Hicks,  2  B.  &  Aid.  663,  672,  as  depending  on  pre- 
scription. The  extent  of  it  is  not  very  clearly  defined.  When  they 
have  been  actually  engaged  in  the  business  of  the  court,  they  are  cer- 
tainly privileged :  how  far  this  might  be  the  case  when  the  attendance 
was  merely  in  the  exercise  of  their  profession,  afforded  for  the  benefit 
of  such  suitors  as  might  choose  to  engage  them,  but  without  actual  en- 
gagement, no  reported  case  has  decided.  There  are  traditions  in  West- 
minster Hall  to  which  reference  is  made  in  Meekins  v.  Smith,  1  H.  8L 
636.  But  this  privilege,  to  whatever  extent  allowed  before  the  year 
1833,  may  be  traced  to  the  recognised  position  and  duties  of  the  bar  in 
Westminster  Hall  and  on  the  circuits,  where  the  same  bar  practise 
under  the  judges  of  the  land.  In  that  year,  a  barrister  who  had  been 
arrested  on  his  return  from  sessions,  was  discharged  on  motion  by  the 
Court  of  Exchequer :  Luntly  v.  Nathaniel,  1  C.  &  M.  579,f  2  DoirL 
P.  C.  51.  But  on  that  case  it  is  to  be  observed  that  the  privilege  vis 
admitted  at  the  bar  without  any  discussion,  the  issue  raised  on  the  affi- 
davits being,  whether  the  defendant,  at  the  time  of  arrest,  was  actually 
on  his  way  home  from  the  sessions :  and  further,  that  it  was  decided  en 
the  authority  of  Meekins  v.  Smith,  above  mentioned.  Now,  that  case 
decides  no  such  point.  It  only  refused  the  privilege  to  a  person  who 
went  to  Westminster  Hall  to  justify  as  bail,  and  was  arrested  on  bis 
return ;  the  court  saying  it  did  not  apply  to  all  engaged  in  a  cause. 
The  judges  stated  their  recollection  of  former  discharges  of  barmtert, 
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but  with  the  qualification  before  adverted  to."  [Willbs,  J. — The  pre- 
cedents for  writs  of  privilege  in  Bastell,  title  « Privilege"  seem  to  be 
confined  to  the  attorney  for  the  plaintiff  and  defendant  in  the  suit.]  la 
Phillips  v.  Pound,  7  Exch.  881,f  where  it  *was  held  that  an  r*filQ 
attorney* 9  clerk  is  not  privileged  from  arrest  whilst  going  to  a  *■ 
judge's  chambers  for  the  purpose  of  there  conducting  the  attorney's 
business, — it  was  contended,  upon  the  authority  of  Meekins  v.  Smith, 
<*  that  all  persons  who  have  relation  to  a  cause  which  calls  for  their 
attendance  in  court,  and  who  attend  in  the  course  of  that  business, 
though  not  compelled  by  process  so  to  do,  are  privileged  from  arrest, 
provided  their  attendance  be  not  for  any  unfair  purpose."  But  that 
doctrine  was  repudiated  by  the  court. 

Hodgson,  in  support  of  his  rule. — It  may  at  once  be  conceded  that 
there  is  no  direct  authority  to  be  found  in  the  books  upon  this  subject, 
but  there  are  many  analogous  cases.  Bail  attending  to  justify,  were 
held  entitled  to  protection  from  arrest,  in  Rimmer  v.  Oreen,  1  M.  & 
Selw.  638.  [Cresswell,  J. — Is  the  personal  attendance  of  the  bail 
necessary  in  the  Lord  Mayor's  Court  ?]  It  is :  they  are  required  to 
sign  a  book.  In  Archbold's  Practice,  9th  edit.,  by  Prentice,  719,  it  is 
laid  down  that  "  every  person  connected  with  a  cause,  and  attending 
in  the  course  of  it,  whether  compelled  to  attend  by  process  or  not,  such 
as  parties,  witnesses,  bail,  attorneys,  &c,  are  privileged  from  arrest 
whilst  going  to,  attending,  and  returning  from  court  or  a  judge  at 
chambers.  So,  an  attorney  is  privileged  from  arrest  whilst  in  attend- 
ance at  the  Master's  office  taxing  costs,  as  well  as  going  to  and  return- 
ing therefrom:  Re  Hope,  9  Jurist,  856."  [Cockburn,  C.  J.— The 
attorney  there  means  the  attorney  of  a  party  to  the  suit.  An  attorney 
for  bail  is  not  recognised.  He  can  only  attend  for  the  purpose  of  giv- 
ing private  advice  to  his  client.  Suppose  a  witness  were  to  take  an 
attorney  with  him  into  court  for  the  purpose  of  advising  him  as  to 
whether  or  not  he  shall  produce  certain  deeds, — would  the  attorney  be 
protected  from  arrest  eundo,  *morando,  et  redeundo?]  The  pre-  r*filq 
siding  judge  in  that  case  is  the  adviser  of  the  witness :  he  needs  L  . 
no  other.  The  statute  1  &  2  Vict.  c.  110,  s.  9,  requires  the  attendance 
of  an  attorney  to  attest  the  execution  of  a  warrant  of  attorney  :  that 
clearly  is  a  case  in  which  the  privilege  would  be  allowed.  Gascoyne's 
Case,  14  Ves.  188,  carries  the  privilege  of  the  attorney  a  great  way. 
And  see  Moore  t>.  Booth,  3  Yes.  350.  In  Bro.  Privilege,  1,  and  Com. 
Dig.  Privilege,  (A.  1),  the  protection  is  extended  to  *«  a  servant  or 
farmer  who  brings  money  to  his  master  or  lessor  (plaintiff  or  defend- 
ant) for  the  suit."  [Cockburn,  C.  J. — What  possible  relation  could 
this  person  have  to  the  suit  in  the  Lord  Mayor's  Court  ?]  In  Newton 
v.  Harland,  8  Scott,  70,  a  barrister  attending  the  court  to  hear  judg- 
ment pronounced  in  a  cause  in  which  he  was  concerned,  was  held  en* 
titled  to  privilege. 
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.  Cockburn,  C.  J. — I  air;  of  opinion  that  this  rule  should  he  dis- 
charged. It  is  essential  to  the  administration  of  justice  that  the  par- 
ties and  their  attorneys  and  witnesses,  and  all  other  persons  representing 
the  parties  to  the  suit,  should  be  protected  from  arrest  on  their  way  to 
the  court,  whilst  remaining  there,  and  returning  from  the  court  Bet 
no  precedent  has  been  cited  to  show  that  that  principle  has  ever  been 
extended  to  an  attorney  acting  on  behalf  of  some  one  collaterally  and 
incidentally  brought  into  the  suit:. and  I  think  it  would  be  attended 
with  dangerous  consequences,  and  would  be  extending  the  rule  much 
further  than  there  is  any  warrant  for,  if  we  were  to  allow  the  privilege 
claimed  here. 

Grbsswell,  J.,  and  Crowder,  X,  concurred. 
*£9m  Willes,  J. — I  am  of  the  same  opinion.  The  passage  *cited 
■*  from  Brooke's  Abridgment  has  nothing  to  do  with  the  privilege 
of  an  attorney.  It  means  no  more  than  this, — that  a  person  attending 
in  court  for  another  who  is  a  suitor  there,  has  the  same  privilege  as  the 
person  on  whose  behalf  he  attends.  That  passage  is  as  follows:— 
"  Nota  que  ou  cestui  que  use  vient  a  Westminster  pur  maintener  le  rait 
de  son  feoffee  que  use,  et  il  est  arrest,  il  avera  son  privilege ;  et  eadem 
lex  de  servant  ou  fermor  que  vient  pur  porter  money  a  son  lessor  qoe 
est  en  suite,  pur  maintener  le  suit ;  et  si  home  vient  pur  suer  original, 
et  est  arrest  devant  que  il  poit  suer  ceo,  il  sera  examyne  et  avera  le 
privilege,  coment  que  nul  pie  soyt  pendant."  27  U.  8,  fo.  20.  How 
that  may  be  at  the  present  day,  it  is  unnecessary  to  say. 

Rule  discharged. 


SIMONS  t;.  THE  GREAT  WESTERN  RAILWAY  COMPANT. 

May  25. 

A  declaration  against  a  railway  company,  for  damage  to  goods  intrusted  to  tbem  to  carry,  allege! 
thai  the  goods  were  delivered  to  the  defendants  ae  common  carrier*,  and  that  they  reeeiiei 
tbem  as  such  common  carriers.  Plea,  that  the  goods  were  received  by  the  defendants  to  b 
carried  subject  to  a  special  eontract  whereby  they  were  declared  not  Co  be  answerable  forte/ 
loss  or  damage,  however  caused.  In  support  of  the  plea,  the  defendants  produced  a  mpcr, 
eignrd  by  the  plaintiff,  acknowledging  that  the  goods  were  to  be  carried  subject  to  certtia  eos- 
ditions,  one  of  which  was,  that  the  company  were  not  to  be  rcfponsible  for  any  K«  # 
damage,  however  caused,  Ac.  On  the  part  of  tt  e  plaintiff,  it  was  proved,  that,  when  asked  ty 
a  clerk  of  the  defendants  at  the  time  the  goods  were  delivered  at  the  company*!  wareboweto 
•ign  the  paper,  the  plaintiff  expressed  bis  unwillingness  to  do  so,  inasmuch  as  he  coold  noiirt 

'  to  read  it,  whereupon  the  clerk  said  that  it  whs  of  no  consequence,  and  that  the  signature  «• 
a  mere  matter  of  form ;  and  that  the  plaintiff,  relying  upon  that  assurance,  signed  the  pap*2"" 
Held,  that,  upon  this  evidence,  the  jury  were  warranted  in  finding  that  the  goods  wen  •* 
delivered  to  the  company  to  be  carried  under  the  special  contract 

This  was  an  action  against  the  Great  Western  Railway  Company  for 
the  loss  of  certain  goods  intrusted  to  them  to  carry. 

The  declaration  stated,  that  the  plaintiff,  on,  &c,  delivered  to  & 
defendants  as  common  carriers,  and  the  defendants,  as  such  earrkrh 
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received  divers,  to  wit,  150  ^packages  of  furniture,  goods,  chat-  r*fioi 
tela,  and  effects  of  the  plaintiff,  to  be  safely  and  securely  carried  L 
ind  conveyed  for  the  plaintiff  by  the  defendants,  to  wit,  from  Padding- 
ton,  in  the  county  of  Middlesex,  to  Taunton,  in  the  county  of  Somerset, 
there  to  be  safely  delivered  to  the  plaintiff  for  certain  reward  therefor 
then  paid  by  the  plaintiff  to  the  defendants:  yet  the  defendants  bo 
carelessly  and  negligently  conducted  themselves  in  and  about  the  carry- 
ing and  conveying  of  the  said  goods,  that,  by  and  through  the  careless- 
Bess,  neglect,  and  default  of  the  defendants,  divers,  to  wit,  10  of  the 
said  packages,  and  the  contents  thereof,  were  wholly  lost  to  the  plain- 
tiff, and  the  residue  of  the  said  packages,  and  the  furniture,  goods, 
chattels,  and  effects  therein  contained,  were  by  the  like  carelessness, 
neglect,  and  default  of  the  defendants  in  the  carriage  and  conveyance 
thereof,  greatly  broken,  damaged,  and  destroyed.    . 

The  defendants  pleaded, — first,  not  guilty, — secondly,  that  the  plain- 
tiff did  not  deliver  nor  did  the  defendants  receive  the  goods  to  be  car- 
ried as  in  the  declaration  alleged, — thirdly,  that  the  defendants  received 
the  goods  to  be  carried  subject  to  a  special  contract  that  they  should 
not  be  answerable  for  the  loss  of  or  damage  to  the  goods  if  insufficiently 
or  improperly  packed,  and  that  the  goods  were  insufficiently  and  impro- 
perly packed, — fourthly,  that  the  said  furniture,  goods,  chattels,  and 
effects  in  the  declaration  mentioned,  were  received  by  the  defendants 
from  the  plaintiff  to  be  carried  and  conveyed  by  the  defendants  for  the 
plaintiff  from  Paddington  to  Taunton  as  aforesaid,  at  a  certain  special 
mileage  rate,  and  under  and  subject  to  a  certain  contract  made  between 
the  plaintiff  and  the  defendants,  and  signed  by  the  plaintiff,  whereby  it 
was  agreed  that  the  said  furniture,  goods,  chattels,  and  effects,  being 
so  received  as  in  this  plea  mentioned,  the  *defendants  should  r^oo 
Dot  be  answerable  for  any  loss  or  damage,  however  caused,  of  or  *■ 
to  the  said  furniture,  goods,  chattels,  and  effects,  while  the  same  were 
being  carried  and  conveyed  by  the  defendants  for  the  plaintiff;  and 
that  the  loss  and  damage  in  the  declaration  mentioned  occurred  and 
was  caused  while  the  said  furniture,  goods,  chattels,  and  effects  were 
being  carried  and  conveyed  by  the  defendants  for  the  plaintiff. 

The  plaintiff  took  issue  on  all  the  defendants'  pleas :  and,  for  a 
second  replication  to  the  third  and  fourth  pleas  respectively,  said,  that 
the  said  contracts  in  those  pleas  mentioned  were  respectively  contained 
to  a  certain  paper  or  document,  partly  printed  and  partly  in  writing, 
Purporting  on  the  face  thereof  to  specify  the  packages  of  the  said 
furniture  and  goods  received  by  the  defendants  as  in  the  declaration 
mentioned,  and  the  charges  to  be  paid  on  the  delivery  thereof;  on 
the  back  of  which  said  document  was  printed  a  certain  notice,  con- 
ations, or  declaration,  limiting  the  liability  of  the  defendants  for  loss 
or  injury  to  the  said  goods  in  the  receiving,  forwarding,  or  delivery 
thereof  occasioned  by  the  neglect  or  default  of  the  defendants,  and 
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which  said  paper  or  document  was  in  the  words  and  figures  following, 
and  not  further  or  otherwise.  The  replication  then  set  out  the  form 
of  receipt,  and  the  conditions  of  carriage,  the  15th  of  which  was  as  fol- 
lows : — "  Ooods  conveyed  at  special  or  mileage  rate  must  be  loaded  and 
unloaded  by  the  owners  or  their  agents ;  and  the  company  will  not  be 
responsible  for  any  risk  of  stowage,  loss,  or  damage,  however  eau*edy 
nor  for  discrepancy  in  the  delivery,  as  to  either  quantity,  number,  or 
weight,  nor  for  the  condition  of  articles  so  carried,  nor  for  detention  or 
delay  in  the  conveying  or  delivery  of  them,  however  caused." 

The  cause  was  tried  before  Orowder,  J.,  at  the  sittings  in  London 

*fi9*n  a^ter  ^e  ^ast  *erm*     ^e  ^acte  were  as  *f°N°'r8 : — The  plaintiff, 
-*  having  certain  packages  of  furniture  to  send  from  London  to 

Taunton,  in  October,  1854,  went  to  the  office  of  the  Great  Western 
Railway  Company  at  Paddington  to  inquire  the  terms  upon  which  they 
would  be  carried.  Being  told  the  terms,  he  again  went  to  the  office 
with  the  goods  on  the  8th  of  November,  and,  after  they  were  loaded 
into  the  company's  trucks,  he  paid  the  sum  demanded,  vii.  71.  16i. 
After  the  plaintiff  had  paid  the  money,  a  clerk  of  the  company  pro- 
duced a  paper,  and  asked  the  plaintiff  to  sign  it.  The  plaintiff  told  the 
clerk  that  he  had  not  his  spectacles  with  him,  and  that  he  very  much 
objected  to  sign  a  paper  which  he  could  not  read.  The  clerk  said  it 
was  of  no  consequence,  and  that  the  signature  was  a  mere  matter  of 
form :  and,  upon  the  faith  of  that  representation,  the  plaintiff  signed  it 

The  paper  so  signed  was  put  in.  It  was  an  acknowledgment  that 
the  goods  were  received  by  the  company  upon  the  conditions  set  out  in 
the  replication,  and  was  relied  on  by  the  defendants  as  showing  that 
the  goods  were  not  received  by  them  on  the  terms  stated  in  the  decla- 
ration, viz.  as  common  carriers,  but  under  the  special  contract.  Tke 
clerk  who  wrote  the  receipt  was  called  as  a  witness ;  but  he  stated  that 
he  had  no  recollection  of  the  transaction,  and  could  not  tell  whether 
or  not  the  sum  charged  for  the  carriage  was  a  special  or  mileage  rate. 

On  the  part  of  the  plaintiff,  it  was  insisted  that  it  was  not  compe- 
tent to  the  defendants  to  avail  themselves  of  a  contract  the  signature 
to  which  had  been  thus  fraudulently  obtained  by  their  servant. 

It  was  agreed  that  the  goods  were  damaged  to  the  extent  of  211. 

The  learned  judge  left  it  to  the  jury  to  say  whether  or  not  the  goods 
were  delivered  to  and  received  by  the  defendants  to  be  carried  under 
♦6241  a  8Pec*a*  contract, — *telling  them,  that,  if  they  were  not,  the 
-*  plaintiff  was  entitled  to  the  verdict. 

The  jury  found  for  the  plaintiff. 

Knowles,  Q.  C,  pursuant  to  leave  reserved,  moved  for  a  rule  nisi  to 
enter  a  verdict  for  the  defendants,  or  for  a  new  trial  on  the  ground  that 
the  verdict  was  against  the  evidence.  [Cockbubk,  C.  J. — The  whole 
question  was,  whether  the  plaintiff  signed  the  receipt  knowing  what  he 
waa  about :  and  that  the  jury  found  against  the  company.]    Am** 
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that  the  company's  servant  was  guilty  of  a  fraud,  still  the  paper  which 
the  plaintiff  signed  was  the  contract  upon  which  the  goods  were  carried. 
[Cockburn,  G.  J. — The  plaintiff  delivers  the  goods  to  the  company  as 
common  carriers ;  and  they  induce  him  to  sign  a  paper  negativing  their 
receipt  of  the  goods  in  that  character,  leading  him  all  the  while  to 
believe  that  he  is  dealing  with  them  as  common  carriers.]  Whatever 
might  have  been  passing  in  the  plaintiff's  mind,  it  is  clear  that  the 
defendants  received  the  goods  only  upon  the  terms  mentioned  in  the 
special  contract  which  the  plaintiff  signed.  [Willes,  J. — Is  not  the 
defendants'  promise  that  which  their  act  induced  the  plaintiff  to  believe 
to  be  the  promise  ?  In  Com.  Dig.  Fait  (B.  2),  it  is  said :  « If  an  illiterate 
man  executes  a  deed  which  is  falsely  read,  or  the  sense  declared  differ- 
ent from  the  truth,  it  does  not  bind  him :  Amd.  9  H.  6,  fo.  59  b,  2 
Sol.  28, 1.  5,  Thoroughgood's  Case,  2  Co.  Rep.  9  b,  Throwgood  v. 
Tumor,  F.  Moore,  148,  Moore,  184,  pi.  826.  As,  if  it  be  read  to  be 
upon  a  condition,  when  it  is  absolute :  2  Rol.  28,  1.  25.  So,  it  does 
not  bind,  if  the  false  reading  be  by  a  stranger,  any  more  than  if  by  the 
party  to  whom  the  deed  is  given :  Thoroughgood's  Case,  2  Go.  Rep.  9  b. 
So,  though  it  be  by  a  friend  of  him  who  executes  it,  without  covin : 
Thoroughgood's  Case,  2  Go.  Rep.  9  b.  So,  if  a  man  "lettered,  rtfi„ 
but  blind  by  age,  &c,  executes  a  deed  falsely  read,  it  does  not  *• 
bind  him :  2  Rol.  28, 1.  20.  If  a  feoffment,  with  a  letter  of  attorney, 
is  falsely  read,  it  is  void  for  both :  2  Rol.  28,  1.  27,  Pigot's  Case,  11 
Co.  Rep.  28  a."]  The  general  principle  of  law  is  not  disputed:  but 
the  question  is,  what  is  the  contract  which  the  defendants  have  entered 
into  ?  There  are  many  ca^es  where  carriers  have  been  held  to  be  exo- 
nerated from  their  common  law  liability,  by  reason  of  the  receipt  by 
the  consignor  of  a  paper  showing  that  they  had  not  received  the  goods 
as  common  carriers.(a)  [Crowder,  J. — It  is  quite  evident  that  the 
company,  when  they  received  the  goods,  did  not  intend  the  plaintiff  te« 
think  that  they  received  them  otherwise  than  as  common  carriers. 
Cockburn,  C.  J. — The  plaintiff  was  not  told  that  he  would  have  his 
goods  carried  at  a  lower  rate  if  he  signed  the  paper,  than  if  he  did  not.] 
Shaw  v.  The  York  and  North  Midland  Railway  Company,  13  Q.  B. 
347,  is  very  much  in  point.  There,  the  declaration  alleged  that  the-: 
defendants  received  from  the  plaintiff  a  horse  to  be  <s  safely  and 
securely"  carried  by  them,  and  there  was  a  plea  denying  that  the  horse 
was  delivered  and  received  to  be  "  safely  and  securely"  carried,  as 
alleged.     At  the  trial,  it  appeared  that  the  plaintiff  had  pointed  out  a 

(«)  8m  Shaw  v.  The  York  and  North  Midland  Railway  Company,  IS  Q.  B.  34?  (B.  C.  L.  B. 
toL  56 ),  Austin  v.  The  Manchester,  Sheffield,  and  Lincolnshire  Railway  Company,  10  C.  B.  464 
(E.  C.  L.  R.  vol.  70),  Austin  v.  The  Manchester,  Sheffield,  and  Lincolnshire  Railway  Company, 
16  Q.  B.  600  (E.  C.  L.  R.  rol.  71),  Can-  v.  The  Lancashire  and  Yorkshire  Railway  Company,  T 
Bxcb.  T07,t  Walker  v.  The  York  and  North  Midland  Railway  Company,  2  BIHa  A  B.  750  (B.  a 
L.  R.  rol.  75),  and  The  York,  Newcastle,  and  Berwick  Railway  Company,  App.,  Crisp,  Resp.,  14 
O.  B.  AST  (B.  C.  L.  R.  toI.  78). 
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defect  in  one  of  the  partitions  of  a  horse-box  shown  to  him  for  the 
reception  of  his  horse ;  that  a  servant  of  the  defendants  then  endea- 
*ti9fil  voure^  t°  secure  the  partition,  and  assured  the  plaintiff  *that  he 
-*  had  done  so ;  that  the  horse  was  carried  in  that  box ;  and  that 
the  horse's  death  was  occasioned  during  the  journey  by  the  insecurity 
of  the  partition.  A  receipt  was  given  to  the  plaintiff  for  the  amount 
paid  for  the  conveyance  of  the  horse,  at  the  foot  of  which  receipt  was 
written, — "  N.  B.  This  ticket  is  issued  subject  to  the  owner's  undertak- 
ing all  risks  of  conveyance  whatsoever,  as  the  company  will  not  be 
responsible  for  any  injury  or  damage  (however  caused)  occurring  to 
horses  or  carriages,  while  travelling,  or  in  loading  or  unloading:"  and 
it  was  held  that  the  terms  of  the  memorandum  formed  part  of  the  con- 
tract for  the  conveyance  of  the  horse,  and  that  they  disproved  the 
averment  in  the  declaration  that  the  defendants  received  the  horse  to 
be  "  safely  and  securely"  carried*  So,  here,  the  receipt  signed  by  the 
plaintiff  at  the  time  the  goods  were  delivered  at  the  warehouse  of  the 
company,  was  evidence  that  they  were  delivered  to  and  received  by  the 
company,  not  as  alleged  in  the  declaration,  but  under  a  special  contract 
[Crowder,  J. — Shaw  v.  The  York  and  North  Midland  Railway  Com- 
pany was  not  the  case  of  a  representation  in  a  matter  affecting  the 
contract.] 

Cockburn,  C.  J. — I  see  no  ground  for  finding  fault  with  the  verdict 
in  this  case.  To  hold  the  plaintiff  bound  by  a  contract  foisted  upon 
him  under  such  circumstances,  would  be  to  permit  the  defendants  to 
take  advantage  of  their  own  fraud. 

The  rest  of  the  court  concurring,  Rule  refused. 
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freight  may  be  insured  by  a  tine  policy,  though  for*  period  short  of  the  time  necesrary  to 
pletc  the  royage  on  which  such  freight  is  to  he  earned :  and  there  is  a  total  Am*  "ffm'fht,  if 
the  carfo  be  so  damaged  by  a  peril  of  the  sea,  in  the  course  of  the  voyage,  as  to  reader  it 
impossible  (except  at  an  expense  which  would  greatly  exceed  iu  value  on  arrival)  to  carry  it 
to  its  port  of  destination. 

Weight  was  insured  by  a  "club  policy"  from  the  24th  of  January,  1855,  to  the  1st  of  Msita, 
'1852,  subject  to  the  rules  of  the  association,— one  of  which  was  as  follows:  "That  tbeess> 
m  it  tec,  unless  they  receive  ten  dsys'  notice  to  the  contrary,  shall  renew  each  policy  oa  ia 
expiration,  except  in  cases  where  it  may  be  deemed  expedient  not  to  renew  the  rane,  woes 
the  committee  shall  cause  similar  notice  to  be  given  to  the  parties."  No  notice  having  bssa 
given : — Held,  that  this  waa  a  continuing  policy,  and  net  merely  a  policy  to  enure  till  the  1st 
of  March. 

This  was  an  aotion  by  a  shipowner  against  a  member  of  a  mutual 
insurance  association,  on  a  time  policy  on  the  freight  of  a  cargo  of 
coals. 

The  declaration  stated,  that  the  plaintiff,  at  the  titno  of  making  th 
policy  of  insurance  thereinafter  mentioned,  was,  and  still  was,  a  ship- 
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owner,  and  member,  together  with  the  defendant  and  divers  other  per- 
sons, of  a  certain  association  called  The  Whitby  Insurance  Association, 
and  the  ship  or  vessel  thereinafter  mentioned  was,  from  the  day  of  the 
making  of  the  policy  of  insurance  thereinafter  mentioned,  admitted 
and  entered  in  the  said  society:  That  the  plaintiff,  on  the  24th  of 
January,  1852,  caused  to  be  made  a  certain  policy  of  insurance,  pur- 
porting thereby  and  containing  therein  that  the  plaintiff,  as  well  in  his 
own  name  as  for  and  in  the  name  and  names  of  all  and  every  other 
person  or  persons  to  whom  the  same  did,  might,  or  should  appertain, 
in  part  or  in  all,  did  make  assurance,  and  caused  himself  and  them  and 
every  of  them  to  be  insured,  lost  or  not  lost,  at  and  from  meridian  of 
the  24th  of  January  then  current,  to  meridian  of  the  1st  of  March, 
1852,  upon  any  kind  of  goods  and  merchandises,  and  also  upon  the 
body,  tackle,  apparel,  ordnance,  munition,  artillery,  boat,  and  other 
furniture  of  and  in  the  good  ship  or  vessel  called  the  Charles  Kerr, 
whereof  was  master  E.  K.,  under  God,  for  that  voyage,  or  whomsoever 
else  should  go  for  master  in  the  said  ship,  or  by  whatsoever  other  name 
or  names  the  ship  or  the  master  thereof  was  or  should  be  named  or 
called,  beginning  the  ^adventure  upon  the  said  goods  and  mer-  r*fioa 
chandises  from  the  loading  thereof  aboard  the  ship,  upon  the  *• 
said  ship,  &c,  on  cargo  and  freight,  and  so  should  continue  and  endure 
daring  her  abode  there,  upon  the  said  ship,  &c,  and  further  until  the 
said  ship,  with  all  her  ordnance,  tackle,  apparel,  &c,  and  goods  and 
merchandise  whatsoever,  should  be  arrived  at  as  above,  upon  the  said 
ship,  &c,  until  she  had  moored  at  anchor  twenty-four  hours  in  good 
safety,  and  upon  the  goods,  &c.,  until  they  should  be  then  discharged 
and  safely  landed ;  and  it  should  be  lawful  for  the  said  ship,  &c,  in 
the  said  voyage  to  proceed  and  sail  to,  and  touch  and  stay  at,  any  ports 
or  places  whatsoever,  and  without  prejudice  to  the  said  insurance :  The 
said  ship,  &c,  goods  and  merchandises,  Ac.,  for  so  much  as  concerned 
the  assured,  by  agreement  between  the  assured  and  the  assurers  in  the 
said  policy,  were  and  should  be  valued  at  interest :  Touching  the  adven- 
tures and  perils  which  the  assurers  were  contented  to  bear,  and  did 
take  upon  them  in  the  said  voyage,  they  were  of  the  seas,  men  of  war, 
Are,  enemies,  ftc,  restraints,  &c,  of  all  kings,  princes,  and  people,  of 
what  nation,  condition,  or  quality  soever,  barratry  of  the  master  and 
mariners,  and  of  all  other  perils,  losses,  and  misfortunes  that  had  or 
should  come  to  the  hurt,  detriment,  or  damage  of  the  said  goods  and 
merchandises  and  ship,  4c,  or  any  part  thereof;  and,  in  case  of  any' 
loss  or  misfortune,  it  should  be  lawful  to  the  assured,  their  factors,  ser- 
vants, and  assigns,  to  sue,  labour,  and  travail  for,  in,  and  about  the 
defence,  safeguard,,  and  recovery  of  the  said  goods  and  merchandises* 
ad  ship,  Ac,  or  any  part  thereof,  without  prejudice  to  the  said  insur- 
ance, to  the  charges  whereof  the  assurers  would  contribute,  each  one 
iocording  to  the  rate  and  quality  of  his  sum  therein  assured :  That  the 
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said  writing  or  policj  of  assurance  should  be  of  as  much  force  tad 
effect  as  the  surest  writing  or  policy  of  assurance  theretofore  made 
*A9Q1  **n  Lombard  Street,  or  in  the  Royal  Exchange,  or  elsewhere  in 

■*  London ;  and  so  the  assurers  were  contented,  and  did  therebj 
promise  and  bind  themselves,  each  one  for  his  own  part,  their  heirs, 
executors,  and  goods,  to  the  assured,  their  executors,  administrators, 
and  assigns,  for  the  true  performance  of  the  premises ;  having  confessed 
themselves  paid  the  consideration  due  unto  them  for  the  said  assurance 
by  the  assured,  at  and  after  the  rate  of  202.  per  cent. :  And  by  a  cer- 
tain memorandum  thereunder  written,  corn,  fish,  salt,  fruit,  flour,  and 
seed  were  warranted  free  from  average,  unless  general,  or  the  shij 
should  be  stranded ;  sugar,  tobacco,  hemp,  flax,  hides,  and  skins  wer* 
warranted  free  from  average  under  51.  per  cent. ;  and  all  other  goods, 
also  the  ship  and  freight,  were  warranted  free  from  average  under  ZL 
per  cent.,  unless  general  or  the  ship  should  be  stranded :  And  by  a 
certain  other  memorandum  thereunder  written,  it  was  mutually  agreed 
that  the  regulations  annexed  to  the  said  policy  of  assurance  should 
form  part  of  the  said  policy :  And  it  was  by  the  said  regulation* 
annexed  to  the  said  policy  of  assurance,  amongst  other  things,  declared, 
— that  the  members  of  the  said  association  severally  and  respectively, 
and  not  jointly  or  in  partnership,  nor  the  one  for  the  other  of  them, 
but  each  of  them  only  in  his  own  name,  should  insure  each  other  from 
noon  of  the  day  of  entry  of  each  vessel  into  the  said  association,  until 
noon  of  the  first  of  March,  1852,  against  all  general  averages  and  total 
losses  of  cargo  and  freight,  to  the  extent  of  81.  or  162.  per  keel,  as 
might  be  entered  by  the  owner,  provided  his  interest  at  the  time  of 
loss  should  amount  to  the  sum,  otherwise  only  the  actual  loss  sustained; 
and  that  the  several  rules  and  regulations  following  the  said  rule  then 
in  recital  should  be  as  binding  and  conclusive  as  if  inserted  in  and  made 
a  component  part  of  the  said  policy : — That  ships  lost  in  ballast  should 
*fi301  ^e  ent^e<l  t0  receive  for  *outfit  one-fourth  part  of  the  sum 

■*  entered, — That  insurances  might  be  effected  by  the  said  associa- 
tion on  the  cargo  and  freight  of  any  ship  insured  in  the  Whitby  Insur- 
ance Association,  or  approved  of  by  the  committee,  and  that,  on  being 
entered,  the  owner  should  pay  1*.  per  keel,  to  the  extent  of  twelve 
keels,  and  Qd.  per  keel  for  each  extra  keel  above  that  number  on  the 
entire  burthen  of  the  ship,  and  also  for  the  policy  duty  and  power  of 
attorney, — That  no  claim  would  be  allowed  for  the  loss  of  cargo  and 
freight  in  any  ship  when  employed  in  any  unlawful  trade  with  the 
knowledge  and  consent  of  the  insured,  nor  when  loading  or  unloading 
on  any  main  shores  or  beaches,  excepting  in  vessels  not  exceeding  six 
keels  burthen,  between  the  25th  of  April,  at  noon,  and  the  15th  of 
September,  at  noon,  nor  in  any  ships  excepting  those  from  the  Mediter- 
ranean, or  ports  to  the  south  of  Gibraltar,  sailing  to  the  ports  in  the 
Giflf  of  Finland  and  Bothnia,  after  the  1st  of  October ;  Riga,  the 
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ports  in  Riga  Bay,  or  to  Stockholm,  after  the  10th  of  October;  lower 
ports  in  the  Baltic,  not  higher  than  Memel,  inclusive,  nor  to  any  port 
or  place  in  the  Bell  Sound  or  Cattegat,  above  Gottenburg,  after  the 
20th  of  October ;  Gottenburg  and  the  ports  in  Norway,  from  the  10th 
of  November  to  the  25th  of  February  inclusive ;  the  ports  between 
Ostend  and  the  Scaw,  from  the  20th  of  November  to  the  1st  of  Febru- 
ary inclusive :  ships  sailing  from  the  western  coast  of  Great  Britain 
(that  is  to  say,  between  Falmouth  and  Duncansby  Head),  or  from  Ire- 
land, to  any  of  the  ports  above  mentioned,  should  be  required  to  sail 
ten  days  earlier :  ships  proceeding  outwards  in  ballast  seeking  freight 
might  move  from  port  to  port  situate  within  the  prescribed  limits  of 
sailing  without  restriction ;  but  ships  taking  a  cargo  outwards,  and 
afterwards  changing  ports  for  freight  homeward,  should,  in  case  of  loss 
or  average,  suffer  a  ^deduction  of  10  per  cent.,  unless  such  ship  r*fiqi 
should  have  commenced  her  voyage  ten  days  earlier  than  the  ** 
time  specified :  nor  when  sailing  from  any  port  in  Europe  to  the  ports 
in  the  White  Sea  after  the  fifth  of  August ;  ports  and  places  on  the 
River  St.  Lawrence  above  Gape  Gaspe'  after  the  15th  of  August ;  Bri- 
tish Colonies  in  North  America  (ports  and  places  on  the  River  St. 
Lawrence  above  Gape  Gaspe  excepted),  after  the  1st  of  September, — 
That  no  ships,  excepting  such  as  are  classed  A.  1,  in  Lloyd's  register- 
book,  should  be  insured  when  sailing  to  any  port  in  America  situate  to 
the  northward  of  35  degrees  north  latitude  after  the  15th  of  Juno ; 
neither  should  any  lengthened  ship  of  any  classification,  nor  any  ship 
unless  classed  A.  1,  or  M.  1,  in  Lloyd's  register-book,  be  permitted  to 
take  a  cargo  outwards  across  the  Atlantic, — as  by  the  said  policy  and 
memoranda  and  regulations  thereunto  annexed,  reference  being  there- 
unto had,  would  more  fully  and  at  large  appear ;  of  all  which  premises 
the  defendants  had  notice.  The  declaration  then  went  on  to  aver,  that 
the  said  policy  of  assurance  with  the  memoranda' was  so  made  by  the 
plaintiff  for  and  on  behalf  of  himself,  and  that  the  insurance  so  made 
as  aforesaid  was  made  as  aforesaid  for  the  sole  use  of  himself:  That 
the  said  policy  of  insurance  was  then  subscribed  with  the  name  of  the 
defendant  and  divers  other  persons,  and  was  then  duly  subscribed  by 
an  agent  of  the  said  several  persons  as  assurers  for  the  sum  of  3002. 
upon  the  premises  in  the  said  policy  of  insurance  mentioned :  That  a 
certain  cargo  of  coals  was  shipped  and  loaded  at  Shields  in  and  on 
board  of  the  said  ship  or  vessel  in  the  said  policy  mentioned,  to  be  car- 
ried and  conveyed  therein  to  Aden ;  and  that  the  plaintiff  was  then 
and  from  thence  continually  afterwards  until  and  at  the  time  of  the 
loss  thereinafter,  mentioned,  interested  in  the  freight  of  and  for  the 
said  cargo  of  coals,  to  the  amount  of  the  money  "insured  or  r*/>oo 
caused  to  be  insured  thereon :  That  the  said  ship  or  vessel  after-  *- 
wards,  and  whilst  she  was  protected  by  the  said  policy,  that  is  to  say, 
on  the  25th  of  January,  1852,  departed  and  set  sail  from  Shields  afore* 
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upon  the  said  voyage,  and  from  thence  until  and  at  the  time  d 
the  loss  thereinafter  mentioned,  was  upon  the  high  seas,  and  no: 
employed,  trading,  laden,  going,  or  sailing  in  any  matter,  or  to  or  from 
any  place,  at  any  time  prohibited  by  the  said  regulations  of  the  saH 
association :  That  the  plaintiff  then  had  and  still  has  always  performed 
and  fulfilled  the  said  regulations  and  everything  which,  on  his  part,  as 
such  member  as  aforesaid  of  the  said  association,  and  as  such  assured, 
were  to  be  performed  and  fulfilled :  That  theretofore,  and  before  the 
said  1st  of  March,  and  whilst  the  said  ship  or  vessel  waa  protected 
by  the  said  policy,  and  before  the  arrival  of  the  said  ship  at  Aden 
aforesaid,  the  said  ship  or  vessel,  with  the  said  cargo  on  board  thereof, 
was  by  the  perils  and  dangers  of  the  seas,  and  by  stormy  and  tempestu- 
ous weather,  and  the  violence  of  the  winds  and  waves,  bulged,  broken, 
and  damaged,  and  was  cast  upon  a  rock,  and  was  there  broken,  shat- 
tered, and  destroyed,  and  the  said  cargo  of  coals  so  loaded  in  and  on 
board  of  the  said  ship  as  aforesaid  became  and  was  wholly  lost,  and 
•never  did  arrive  at  Aden  aforesaid,  and  the  said  freight  thereon  was 
•by  reason  of  the  premises  wholly  lost  to  the  plaintiff,— of  all  whieh 
.premises  the  defendant  had  notice  :  By  means  whereof,  the  defendant, 
as  such  insurer  as  aforesaid,  became  and  was  liable  to  pay  the  plaintiff 
a  large  sum  of  money,  to  wit,  8002. 

First  plea, — that  the  said  policy  in  the  declaration  mentioned  wif 
not  made  or  subscribed  in  manner  and  form  as  in  the  declaration 
alleged. 

Second  plea, — that,  at  the  time  of  the  making  of  the  said  policy, 
•the  said  ship  was  lying  in  the  river  Tyne,  in  the  port  of  Shields  afore- 
*M«n  B&^'  bound  and  about  to  *sail  on  the  said  voyage  from  Shields 
-*  aforesaid  to  Aden  aforesaid,  which  last-mentioned  place  is  in 
parts  beyond  the  seas,  with  the  said  cargo  of  coals  then  on  board 
thereof;  that  the  said  policy  was  made  in  contemplation  of  the  said 
voyage  with  a  cargo  of  coals,  and  of  no  other  voyage  or  cargo,  and 
primarily  in  order  to  protect  and  insure  the  freight  for  and  upon  that 
voyage  with  such  cargo  of  coals, — of  which  the  plaintiff  and  defendant 
respectively  at  the  time  of  the  making  of  the  said  policy  and  the  com- 
mencement of  the  said  adventure  had  notice  and  knowledge ;  that  the 
said  ship,  at  the  time  of  the  making  of  the  said  policy  and  commencement 
of  the  said  adventure,  and  from  thence  until  the  time  of  the  happening 
of  the  loss  and  damage  in  the  declara  ion  mentioned,  was,  by  and  with 
the  permission  and  privity  of  the  plaintiff,  greatly  overladen  by  and 
with  the  said  cargo  of  coals  in  the  declaration  mentioned,  and  also  leak/ 
and  in  a  state  of  imperfect  repair,  and  that,  by  reason  thereof,  the  sam* 
cargo  could  not  be  carried  on  board  the  said  ship  on  the  said  voysg* 
with  safety,  or  without  great  risk  of  being  damaged  and  lost  durinf 
the  said  voyage  by  reason  of  the  said  ship's  being  so  overladen,  1  mky* 
and  in  a  state  of  imperfect  repair  as  aforesaid ;  and  that,  by  r.  was 
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thereof  the  said  ship,  at  the  time  of  the  making  of  the  said  policy  and 
the  commencement  of  the  said  voyage  and  the  said  adventure,  and 
thence  until  the  time  of  the  happening  of  the  loss  and  damage  in  the 
-declaration  mentioned,  was  unseaworthy  for  the  said  voyage  with  the 
said  cargo  on  hoard  thereof,— of  which  premises  the  plaintiff  during  all 
that  time  had  notice  and  knowledge,  but  of  which  the  defendant  bad 
no  notice  or  knowledge ;  that  the  plaintiff  knowingly,  wilfully,  unlaw* 
fully,  and  improperly  sent  the  said  ship  to  sea  on  the  said  voyage  in 
such  unsea worthy  state  and  condition,  caused  as  aforesaid ;  and  that 
the  damage  and  loss  in  *the  declaration  mentioned  happened  r+no* 
whilst  the  said  ship  was  in  such  unseaworthy  state  and  condition  *- 
as  aforesaid,  and  by  reason  of  the  ship  being  so  unseaworthy  in  manner 
and  from  the  cause  aforesaid. 

Third  plea, — that  the  said  ship  called  the  Charles  Kerr,  in  the  said 
policy  mentioned,  for  and  during  a  long  time,  to  wit,  two  weeks  and 
more  before  the  making  of  the  said  policy,  and  until  and  at  the  time 
of  the  making  of  the  said  policy,  and  from  that  time  and  until  and  at 
the  time  the  said  ship  set  sail  upon  the  said  voyage  in  the  said  policy 
mentioned,  was  lying  and  being  in  the  river  Tyne,  with  the  said  cargo 
of  coals  in  the  said  policy  mentioned  in  and  on  board4 of  the  said  ship; 
that  the  said  ship,  before  or  whilst  she  was  so  lying  or  being  in  the 
said  river,  sprung  divers  leaks,  and  during  all  the  time  aforesaid  greatly 
leaked  and  made  much  water,  which  premises  were  material  to  and 
greatly  altered  and  increased  the  risk  in  the  said  policy  in  that  behalf 
mentioned  and  insured  against,  and  were  material  to  be  known  by  the 
defendant  and  the  other  members  of  the  said  association  in  the  decla- 
ration mentioned  who  became  insurers  against  the  risks  as  in  the  decla- 
ration mentioned,  and  ought  to  have  been  communicated  by  the  plaintiff 
to  the  defendant  and  the  said  other  members  of  the  said  association,--* 
of  all  which  premises  the  plaintiff  at  the  time  of  the  making  of  the  said 
policy,  and  from  thence  until  the  time  the  said  ship  so  Bet  sail  on  her 
said  voyage,  had  notice  and  knowledge ;  but  that  the  plaintiff  wrong- 
fully and  improperly  concealed  and  suppressed  from  the  defendant  and 
the  other  members  of  the  said  association,  and  each  and  every  of  them, 
the  said  premises  and  every  part  thereof,  and  the  defendant  and  the 
laid  other  members  of  the  said  association  had  not,  nor  had  any  or 
either  of  them,  at  the  time  of  making  the  said  policy,  or  at  any  time 
before  the  said  ship  set  sail  on  the  said  "voyage,  any  notice  or  r^or 
knowledge  thereof;  and  that  the  defendant  and  the  said  other  *- 
Members  of  the  said  association  would  not,  nor  would  any  or  either  of 
them,  have  subscribed  or  suffered  their  or  any  of  their  names  or  name 
to  be  subscribed  to  the  said  policy,  if  the  said  premises  had  been  com* 
iMnucated  to  them  or  him  by  the  plaintiff^  as  they  ought  to  have  been, 
before  the  said  policy  was  made  as  in  the  declaration  mentioned,  and 
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would  not  have  effected  the  said  insurance  in  and  by  the  said  policy  so 
effected  as  in  the  declaration  mentioned. 

Fourth  plea, — that,  before  and  at  the  time  of  the  said  ship  or  Teasel 
departing  and  setting  sail  as  in  the  declaration  alleged,  the  same  wis 
in  an  unseaworthy  state  and  condition,  and  it  was  dangerous  for  the 
said  ship  or  vessel  to  go  to  sea  in  the  state  and  condition  in  which  sbe 
then  was,  with  the  said  cargo  on  board  thereof, — all  which  the  plaintiff 
then  well  knew ;  that  the  plaintiff  then  was  the  owner  and  possessed 
of  the  said  ship ;  and  that  the  plaintiff,  well  knowing  the  premises, 
wrongfully  Buffered  and  permitted  the  said  ship  or  vessel  to  depart  and 
set  sail  upon  the  said  voyage  with  the  said  cargo  as  in  the  declaration 
alleged,  and  sent  the  same  to  sea  on  the  said  voyage  in  the  state  and 
condition  aforesaid ;  by  reason  of  which  premises  the  said  ship  or  vessel 
and  the  cargo  and  freight  became  and  were  lost  as  in  the  declaration 
alleged. 

Fifth  plea, — that  the  said  ship  or  vessel  with  the  said  cargo  on  board 
thereof,  was  not,  nor  was  the  said  cargo,  or  any  part  thereof,  lost  by 
the  perils,  dangers,  adventures,  and  causes  in  the  declaration  in  that 
behalf  mentioned,  or  any  or  either  of  them,  as  in  the  declaration  was 
alleged ;  nor  was  the  said  cargo,  or  any  part  thereof,  by  reason  of  the 
causes  in  the  declaration  in  that  behalf  mentioned,  or  any  of  them, 
prevented  from  arriving  at  Aden  ;  nor  was  the  freight  thereon,  or  any 
*fi3fil  Part  thereof,  by  reason  of  the  causes  in  the  declaration  *in  that 
J  behalf  mentioned,  or  any  of  them,  lost  to  the  plaintiff  in  manner 
and  form  as  in  the  declaration  alleged. 

The  plaintiff  joined  issue  on  the  first  plea,  and  took  issue  on  each 
of  the  others. 

The  cause  was  tried  before  Cockburn,  G.  J.,  at  the  sittings  in  London 
after  Michaelmas  Term  last.  The  facts  were  as  follows : — The  plaintiff 
was  the  owner  of  the  Charles  Kerr,  and  on  the  24th  of  January,  1852, 
insured  her  in  an  association  called  the  Whitby  Insurance  Association, 
of  which  the  defendant  was  a  member,  by  the  policy  declared  upon, 
and  which  policy  was  subject,  amongst  others,  to  the  following  condi- 
tion or  regulation, — 

"  Rule  14.  That  the  committee,  unless  they  receive  ten  days'  notice 
to  the  contrary,  shall  renew  each  policy  on  its  expiration,  except  in 
cases  where  it  may  be  deemed  expedient  not  to  renew  the  same,  when 
the  committee  shall  cause  similar  notice  to  be  given  to  the  parties :  bat, 
in  either  case,  when  a  ship  may  be  at  sea  on  the  5th  of  March,  1853, 
the  committee  shall,  if  required  by  the  assured,  grant  a  policy  from 
that  date  until  the  arrival  at  her  port  of  destination." 

The  insurance  was  from  the  24th  of  January,  1852,  until  the  1st  of 
March,  with  a  proviso  for  its  renewal  from  time  to  time  for  a  year, 
subject  to  the  rules  of  the  association. 

The  Charles  Kerr,  on  the  25th  of  January,  1852,  sailed  from  Shields 
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with  a  cargo  of  coals  for  Aden,  where  she  could  not  have  arrived  until 
long  after  the  1st  of  March.  Immediately  after  her  departure  she 
encountered  tempestuous  weather,  and  ultimately  she  was  compelled, 
on  the  8th  of  February,  to  put  into  Cuxhaven  for  repair,  having  fifteen 
or  sixteen  feet  of  water  in  her  hold.  It  became  necessary  to  unload 
the  coals ;  and,  when  unloaded,  they  were  found  to  be  so  *im-  r*fiq7 
pregnated  with  deliquescent  salts  that  it  would  have  been  *• 
extremely  dangerous,  according  to  the  evidence  of  scientific  witnesses, 
to  carry  them  on  in  their  then  state  to  Aden,  inasmuch  as  they  would 
be  liable  to  spontaneous  ignition :  and  it  was  proved,  that,  owing  to 
want  of  facilities  for  that  purpose  at  Cuxhaven,  it  would  have  cost 
more  than  thrice  their  value  (at  Aden)  to  free  them  from  the  salts  by 
washing,  which  alone  would  have  enabled  them  to  be  carried  with  safety. 
Upon  learning  these  facts,  tbe  owner  of  the  coals  abandoned  them  to 
the  underwriters  as  a  total  loss,  and  the  vessel,  being  repaired,  pro- 
ceeded upon  another  voyage. 

On  the  part  of  the  defendant  it  was  objected, — first,  that  there  was 
no  loss  of  the  subject-matter  of  insurance,  inasmuch  as  the  policy  was  a 
time  policy  from  the  24th  of  January,  1852,  until  the  1st  of  March, 
and,  as  the  vessel  could  not  have  arrived  at  Aden  before  the  latter  .day, 
no  freight  could  have  been  earned  during  the  currency  of  the  policy ; 
and  Morby  v.  Jones,  4  B.  &  C.  394  (E.  C.  L.  R.  vol.  82),  6  D.  &  R. 
479  (E.  C.  L.  R.  vol.  16),  was  relied  on, — secondly,  that,  although  by 
a  peril  insured  against  the  coals  were  in  such  a  condition  that  it  would 
cost  more  than  their  value  to  make  it  safe  to  carry  them  to  their, 
destination,  yet,  inasmuch  as  it  was  not  physically  impossible  to  carry 
them  on,  there  was  no  total  loss  of  freight. 

Reserving  tbe  first  point  for  the  opinion  of  the  court,  the  Lord  Chief 
Justice  left  it  to  the  jury  to  say  whether  under  the  circumstances  there 
was  not    a  total  loss;    telling   them,  that,  in  order  to  arrive   at  a 
determination  of  that  question,  they  might  take  into  their  consideration 
the  amount  which  would  be  required  to  be  expended  to  restore  the  coals 
to  a  6tate  which  would  have  rendered  it  fit  and  safe  to  re-ship  them. 
The  jury  having  returned  a  verdict  for  the  plaintiff, 
Sheey  Serjt.,  in  Hilary  Term  last,  obtained  a  rule  nisi  *to  r*/%qo 
enter  a  verdict  for  the  defendant,  or  a  nonsuit,  <<  on  the  ground  L 
that  the  policy  was  a  time  policy  for  a  period  during  which  the  freight 
could  not  be  earned,  and  that  the  loss  was  not  complete  within  that 
period;"  or  for  a  new  trial  «  on  the  ground  that  the  judge  presiding  at 
the  trial  misdirected  the  jury  in  telling  them  that  whether  or  not  there 
was  a  total  loss  on  freight  might  depend  upon  the  question  of  the 
expense  at  which  the  cargo  might  be  restored  to  a  state  which  would 
render  it  fit  and  safe  to  re-ship  it." 

Bylety  Serjt.,  J.  Brown,  and  Mlntyre,  showed  cause. — The  first 
point  in  reality  does  not  arise  here ;  for,  tl\e  policy  was  to  enure,  not 
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till  the  first  of  March,  1852,  only,  but  up  to  that  day  and  so  on  fan 
year  to  year  until  put  an  end  to  by  the  notice  contemplated  by  the  14th 
rule.   The  loss  occurred  before  the  1st  of  March,  when  it  became  impos- 
sible, by  reason  of  the  sea-damage,  to  carry  on  the  coals :  and  it  is  not 
the  less  a  total  loss  of  the  freight  at  that  time,  though  the  freight  could 
4iot  hare  been  earned  within  the  time,    [Cbbsswbll,  J. — When  yon 
insure  freight  you  are  insuring  something  which  does  not  exist,  and  can- 
.not  at  the  time  exist.   Could  you  insure  the  expected  profits  to  arise  from 
:the  sale  of  a  cargo  of  rice,  as  far  as  the  Gape,  on  a  voyage  to  England  ?] 
•That  is  a  very  different  matter.     The  underwriter  who  insures  freight 
insures  that  the  owner  shall  be  in  a.  condition  to  earn  freight.    [Cbess- 
^well,  J. — When  is  the  loss  to  be  paid,  and  what  is  the  extent  of  the 
.underwriter's  liability  ?]     The  assured  would  be  entitled  to  be  paid  in- 
mediately,  and  the  amount  would  be  the  present  value  of  the  freight  which 
he  was  thereafter  to  receive.    The  policy,  it  is  submitted,  covers  the  whole 
time :  and  there  is  nothing  inconsistent  or  incongruous  in  spying  that 
freight  may  be  lost  before  it  is  earned.     In  Phillips  on  Insurance,  3d 
edit.  Vol.  I.,  *p.  684,  a  case  of  Goit  v.  Smith,  3  Johns.  (American) 
Rep.  16,  is  referred  to.     That  was  an  action  on  a  policy  apoo 
.horses  from  Liverpool  to  New  York,  "  against  all  risks,  including  die 
.risk  of  death  from  any  cause  whatever,  until  safely  landed."     One  of 
.the  horses  died   three  or  four  days  after  being  landed,  of  injuries 
received  in  a  gale  on  the  voyage.     Kent,  then  justice,  states  the 
question  in  such  case  to  be,  what  was  the  condition  of  the  article  when 
landed?     "One  of  the  horses,"  he  says,  " received   a  death- wound 
^during  the  voyage.     The  damages  so  received  are  a  proper  subject  of 
retribution.     How  much  damage  ought  to  have  been  assessed  at  the 
time  he  was  landed  ?"     And  the  judgment  upon  this  ground,  which,  the 
learned  author  observes,  seems  plainly  to  be  the  true  one,  was  for  the 
full  value  of  the  animal.     [Williams,  J.,  referred  to  Meretony  v. 
Dunlope,  1  T.  R.  260.]     Mr.  Phillips  (ubi  supr&),  speaking  of  that 
«ase,  says  that  Willes,  J.,  there  "  stated  a  preceding  decision  by  the 
English  K.  B.,  where  a  ship  insured  for  a  certain  time  <  received  her 
death-wound'  from  a  peril  insured  against,  three  days  before  the  end 
of  the  time,  but,  by  pumping,  was  kept  afloat  till  three  days  after  it  had 
ended,  in  which  the  verdict,  being  against  the  claim  for  the  loss,  was 
confirmed  by  the  court.     Mr.  Justice  Willes  compares  such  a  case  to 
one  of  a  policy  on  a  life,  where  the  party  insured  for  a  year  receives  » 
.mortal  wound  during  that  time,  of  which  be  dies  after  the  end  of  the 
year.     But  the  cases  are  not  parallel ;  to  render  them  so,  the  insurance 
son  the  life  should  be,  not  against  death  merely,  as  a  life-policy  ie,  but 
^against  wounds,  as  a  ship  is  against  the  perils  of  the  sea.    The 
comparison  is  accordingly  illusive/1     In  2  Phillips  on  Insurance,  345, 
it  is  laid  down,  upon  the  authority  of  a  case  of  Whitney  v.  The  New 
York  Firemen  Insurance.  Company,  18  Johns.  (American)!  208,  (hit 
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« the  absolute  loss  of  the  cargo,  as  of  the  ship,  is  a  total  lose  of 


'freight,  although  the  ship  may  be  in  a  condition  to  continue 
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the  voyage/*    And  he  adds:  "Though  the  cargo  is  not  wholly 
destroyed,  yet  if  it  is  so  damaged  by  the  perils  insured  against  that  it 
cannot  be  carried  on  without  endangering  the  health  or  lives  of  the 
crew,  or  so  as  to  arrive  at  the  port  of  destination  as  continuing  to  be 
the  same   description  of  goods  as  at  the  beginning  of  the  risk,  this 
constitutes  a  total  loss  of  freight:"  for  which  he  cites  Hugg  v.  The 
Augusta    Insurance  Company,  7  Howard's  R.  Sup.  Ct.  U.  S.  595. 
"If,"  he  continues,  "the  goods  are  sold  by  the  master  at  an  interme- 
diate port,  with  the  consent  of  the  shipper,  or  under  circumstances 
rendering  the  Bale  binding  upon  him,  as  being  made  in  pursuance  of  the 
authority  with  which  the  master  is  invested  by  the  emergency,  a  right 
to  freight   pro  ratfi  accrues,  which  is  salvage  under  the  policy  on 
freight."      To   this   the   learned   author   adds   the   following  note,— 
•«  According  to  Ylierboom  v.  Chapman,  13  M.  &  W.  230,  f  the  entire 
freight  is  forfeited  in  such  case,  unless  the  shipper  consents  to  the  sale ; 
meaning  direct,  and  not  merely  constructive  and  implied  consent.     But 
the  better  doctrine  seems  to  be  as  stated  in  the  text."     The  real 
question  is, — has  the  shipowner  sustained  a  loss  of  freight  by  a  peril 
insured  against  ?     By  a  peril  of  the  sea,  the  cargo  is  damaged  to  such 
an  extent  that  it  is  impossible, — not  physically  impossible,  but  impossi- 
ble for  any  commercial  purpose, — to  carry  it  to  its  destination.     Jervis, 
C.  J.,  thus  lays  down  the  rule  as  to  goods,  in  Rosetto  v.  Gurney,  11  C. 
B.  176,  186  (E.  C.  L.  R.  vol.  73),—"  As  a  general  rule,  where  the 
whole  or  any  part  of  a  cargo  is  practically  capable  of  being  sent  in  a 
marketable  state  to  its  port  of  destination,  the  master  cannot  sell,  nor 
can  the  assured  recover  as  for  a  total  loss.     Whether  a  cargo  can 
practically  be  forwarded  to  its  port  of  destination,  involves  a  considera- 
tion of  all  the  circumstances  of  each  particular  case :  and  this  word 
*< practically,'  as  explained  by  my  Brother  Maule  in  Moss  v.  r*fi41 
Smith,  9  C.  B.  94  (E.  C.  L.  R.  vol.  67),  comprehends  the  L 
condition  upon  which  the  difference  between  a  total  and  partial  loss 
depends.     <In  matters  of  business,'  says  that  learned  judge,  'a  thing  is 
commonly   treated    as  impossible   when   it   is  impracticable,   and   as 
impracticable  when  it  cannot  be  done  without  laying  out  more  money 
than  the  thing  is  worth.'     Thus,  if  goods  are  reduced  to  such  a  state, 
by  sea-damage,  as  to  be  worth  nothing  !f  sent  on,  the  master  may  sell 
them,  and  the  owner  may  recover  as  for  *  constructive  total  loss :  Parry 
v.  Aberdein,  9  B.  &  C.  411  (E.  C.  L.  R.  vol.  17),  4  M.  &  R.  343.     So, 
if,  from  sea-damage,  the  goods  cease  to  retain  their  original  character, 
for  instance,  from  the  progress  of  putrefaction,  the  master  is  justified 
hi  selling,  and  the  assured  may  recover  a  total  loss :  Roux  v.  Salvador, 
3  N.  C.  266  (E.  C.  L.  R.  vol.  32),  4  Scott,  L"     There  is  no  reason 
nhy  the  same  principle  should  not  apply  to  freight.    Could  the  coals 
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here  have  been  sent  forward  in  their  damaged  state  to  their  destination? 
If  not,  there  is  a  total  loss  of  freight.  Upon  these  authorities,  there- 
fore,— to  which  may  be  added  Green  v.  The  Royal  Exchange  Assurance 
Company,  6  Taunt.  68,  1  Marsh.  447,  and  Knight  v.  Faith,  15  Q.  B. 
649  (E.  C.  L.  R.  vol.  69), — it  is  submitted  that  the  direction  of  the 
Lord  Chief  Justice  to  the  jury  was  quite  correct,  and  that  there  is  no 
pretence  for  disturbing  the  verdict. 

Shety  Serjt.,  Hugh  Hilly  Q.  C,  and  «7.  Addison,  in  support  of  the 
rule. — The  facts  are  short  and  simple.     The  ship,  though  damaged,  was 
reasonably  repairable  and  was  finally  repaired,  and  proceeded  upon 
another  voyage.     The  charterer  and  owner  of  the  cargo,  who  had  paid 
8002.  of  the  1200Z.  freight  stipulated  for  by  the  charter-party,  finding 
that  he  could  not  profitably  pursue  the  adventure,  abandoned  it,  and 
sold  the  coals,  receiving  back  the   8002.  which  he  had  paid.     The 
*fU91  *owner  °f  *he  ship  purchased  the  coal,  and  afterwards  resold  it 
~^  at  a  price  nearly  equal  to  its  original  cost.     It  appeared  that 
the  coal  was  only  damaged  to  the  extent  of  justifying  an  apprehension 
of  its  ignition  in  the  course  of  a  long  voyage.     It  is  submitted  that  the 
Lord  Chief  Justice  misdirected  the  jury  in  telling  them  that  there  was 
a  total  loss  of  freight,  if  the  goods  were  so  damaged  by  perils  of  the 
sea  that  they  could   not  be  made  fit  for  reshipment  except  at  an 
expense  which  no  prudent  owner  would  incur, — meaning,  of  course, 
owner  of  the  coals.     [Williams,  J. — I  am  not  sure  of  that :  be  may 
have  meant  owner  of  the  ship.]     It  was  submitted  on  the  part  of  the 
defendant,  that  the  question  of  expense  did  not  properly  form  an  in- 
gredient in  the  consideration  of  whether  or  not  there  had  been  a  total 
loss  of  freight.     And  this  argument  was  founded  upon  the  case  of 
Morby  v.  Jones,  4  B.  &  C.  894  (E.  C.  L.  R.  10),  6  D.  &  R.  479  (E.  C. 
L.  R.  16),  which  is  nearly  identical  with  the  present  case.     That  was 
tfn  action  on  a  policy  on  freight.     It  appeared  that  the  ship  in  the 
course  of  her  voyage,  having  been  injured  by  a  peril  of  the  sea,  wis 
obliged  to  put  into  a  port  and  land  the  whole  of  her  cargo.     Part  of 
the  cargo  had  been  so  wetted  by  sea-water  that  it  could  not  be  re- 
shipped  without  danger  of  ignition,  unless  it  went  through  a  process 
which  would  have  detained  the  vessel  s  x  weeks,  and  have  been  attended 
with  an  expense  equal  to  the  freight.     Under  these  circumstances,  the 
master  sold  these  goods,  and,  finding  he  could  not  obtain  others,  be 
sailed  on  his  voyage,  and  arrived  at  his  port  of  destination  with  the 
rest  of  his  cargo.     The  master's  proceedings  were  such  as  a  prudent 
man  uninsured  would  have  adopted.     The  underwriters  were  held  not 
to  be  liable  for  the  loss  of  the  freight.     In  giving  judgment,  Abbott, 
C.  J.,  after  stating  the  facts,  says :  *«  The  question  was,  whether,  under 
*/>joi  these  circumstances,  the  underwriter  was  answerable  pro  *tanto 
-*  for  the  freight  of  the  goods  thus  relanded  and  left  behind :  and 
there  appears  to  be  no  case  or  decision  exactly  in  point,  and  yet  such 
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an  occurrence  must  probably  have  happened  many  times,  and  upon  the 
whole  we  are  of  opinion  that  the  underwriter  was  not  liable  for  the 
freight  of  these  goods.     It  maybe  very  true  that  the  most  prudent 
thing  for  the  master  of  the  ship  might  be,  to  leave  the  goods  behind, 
and  sail  without  them ;  but  it  does  not  therefore  follow  that  the  under- 
writer is  to  make  good  the  freight  thereby  lost.     If  it  should  be  held, 
in  a  case  of  this  kind,  that  the  underwriter  would  be  liable  to  make  it 
good,  it  would  open  a  temptation  to  the  master  of  a  ship  to  sail  away 
under  circumstances  like  these,  instead  of  stopping  until  the  goods 
could  be  reshipped ;  which  would  be  very  mischievous.     We  think  in* 
convenience  would  result  by  laying  down  a  rule  which  should  make  the 
underwriter  answerable  in  a  case  of  this  kind.     It  is  very  proper  that 
the  master  should  exercise  a  discretion  whether  it  be  more  fit  to  leave 
the  goods  behind,  and  give  up  the  value  of  the  freight,  than  to  bring 
them  home.     But  it  by  no  means  follows  as  a  consequence,  that,  if  he 
does  in  the  sound  exercise  of  his  discretion  leave  part  of  the  goods 
behind,  and  his  owner  thereby  loses  freight  pro  tanto,  that  he  can 
throw  that  loss  on  the  underwriter."     Murdock  v.  Potts,  Park,  Ins. 
8th  edit.  634,  Marsh.  Ins.  2d  edit.  826,  is  very  like  this  case.     It  was 
an  action  upon  a  policy  of  assurance  on  freight  of  the  ship  Bethiah,  at 
and  from  Bordeaux  to  Virginia,  warranted  American  ship  and  pro- 
perty :  the  declaration  alleged  that  the  ship  was  an  American  ship  and 
the  property  of  American  subjects.     The  plaintiff  proved  the  ship  to 
he  American,  and  it  was  to  have  been  contended  upon  the  part  of  the 
defendant,  that  the  warranty  extended  to  the  goods  on  board  as  well 
as  to  the  ship :  but,  upon  the  evidence,  it  appeared  that  the  goods, 
•whether  American  or  not,  were  to  be  carried  in  the  ship  from  r$fii. 
Bordeaux  to  St.  Domingo,  and  that  she  was  only  to  call  at  Nor-  *- 
folk  in  Virginia  for  orders ;  this  rendered  it  unnecessary  to  discuss  01 
decide  the  question  upon  the  construction  of  the  warranty,  Lord  Kenyon 
being  of  opinion  that  the  underwriters  upon  this  policy  had  a  right  to 
expect  that  the  goods  upon  which  the  freight  was  payable  were  con* 
signed  to  Virginia,  and  that,  if  the  freight  was  payable  for  the  carriage 
of  them  from  Bordeaux  to  St.  Domingo,  the  underwriters  were  not 
liable  for  the  loss,  though  the  ship  was  to  call  at  Norfolk  for  orders, 
the  freight  payable  being  in  such  case  different  from  the  freight  in- 
wired:  the  plaintiff  was  nonsuited,  and  no  application  was  made  to  set 
wide  the  nonsuit.     It  is  clear,  upon  the  authorities,  that,  if  the  ship 
in  consequence  of  sea-damage  is  prevented  from  pursuing  the  voyage, 
there  is  a  total  loss  of  the  ship.     It  cannot  be  denied,  also,  that,  if  the 
goods  are  so  damaged  by*  means  of  a  peril  insured  against  that  they 
cease  to  retain  their  original  character,  that  would  constitute  a  total 
low  of  freight.     [Williams,  J.— Do  you  dispute  the  proposition,  that, 
'opposing  the  goods  to  be  reduced  by  sea-damage  to  such  a  state  that 
rt  is  impossible  to  carry  them  to  their  destinatipn  without  danger  to 
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the  ship  or  to  the  lives  of  the  crew,— and  therefore  practically  impos- 
sible to  carry  them  at  all, — that  would  amount  to  a  total  loss  of 
freight?]  It  is  submitted  that  there  is  no  authority  for  that  proposi- 
tion. [Cockburn,  C.  J. — Is  it  not  clear  upon  principle,  independent 
of  authority  ?]  At  all  events,  that  point  does  not  arise  here.  At  the 
utmost,  here  is  only  a  loss  of  the  voyage:  Brocklebank  t».  Sugnte,  1 
M.  &  Rob.  102.  The  coals  still  remained  coals,  except  for  the  pur- 
poses of  the  particular  voyage.  [Williams,  J. — My  impression  is, 
that,  if  it  was  impracticable  to  restore  the  coals  so  as  to  enable  them 
*fi4*n  t0  **e  <*&rried  forward  to  their  "destination,  the  freight  is  to- 

J  tally  lost,  although  there  has  not  been  a  total  loss  of  ship  or 
goods.]  There  can  be  no  total  loss,  if  any  part  of  the  freight  has  been 
received :  and,  here,  in  substance,  freight  pro  rata  itineris  was  earned. 
[Cockburn,  C.  J. — This  point  was  not  made  at  the  trial.]  It  was 
not,  unless  it  is  involved  in  the  question  of  total  loss  of  freight.  The 
point  reserved  was,  that  this  was  a  time  policy  from  the  24th  of 
January  to  the  1st  of  March, — subject  to  the  right  to  renew,  unless 
notice  was  given  under  the  14th  rule ;  and  that,  no  such  notice  having 
been  given,  the  loss  was  not  complete  within  the  time  mentioned. 
[Cockburn,  C.  J. — Unless  notice  was  given,  the  policy  would  be  a 
continuing  policy.]  Taylor  v.  Wilson,  15  East,  324,  at  first  sight, 
seems  adverse  to  the  defendant.  It  was  there  held,  that  freight  may 
be  insured  for  part  of  a  voyage.  The  vessel  sailed  with  a  cargo  from 
St.  Ube's  for  Gottenburgh,  with  intent  to  proceed  from  St.  Ube's  to 
Portsmouth,  to  take  up  convoy  on  her  way  to  Gottenburgh ;  the  under- 
writers having  no  notice  that  the  ultimate  destination  of  the  ship  and 
cargo  was  Gottenburgh.  But  there  there  was  an  express  contract 
The  owner  may  have  thought  fit  to  insure  for  the  more  dangerous  part 
of  the  voyage.  [Cockburn,  C.  J. — Why  may  not  a  man  insure  for  a 
portion  of  the  duration  in  point  of  time  as  well  as  of  distance  ?]  The 
effect  is,  that  he  is  insuring  for  a  voyage  not  designated,  for  a  very  in* 
adequate  premium.  [Cockburn,  C.  J. — Would  not  that  remark  be 
equally  applicable  to  the  facts  in  Taylor  v.  Wilson  ?  Crbsswell,  J.— 
It  seems  to  me  rather  to  reso've  itself  into  a  question  whether  or  not 
the  party  had  an  insurable  interest.  If  he  had,  I  do  not  aee  why  he 
may  not  insure  it  for  a  month  or  for  any  other  time.  The  case  of 
Taylor  v.  Wilson  only  fortifies  the  opinion  we  all  I  believe  entertained 
before.]  The  rule  is  thus  stated  in  Arnould^on  Insurance,  Vol.  I.,  p. 
fftlfil  ^^' — "^  *ve8te<^  interest  in  possession  is  not  necessary  to  give 

J  the  right  of  insuring.  An  expectancy,  coupled  with  a  present 
existing  title  to  that  out  of  which  the  expectancy  arises,  is  an  insurable 
interest.  Inchoate  rights  founded  on  titles  subsisting  at  the  time  of 
loss  are  insurable  interests :  thus,  freight  payable  either  on  the  arrival 
of  the  goods,  or  under  a  charter-party,  is  insurable  by  the  shipowner, 
provided  his  title  to  the  freight  has  accrued  at  the  time  of  {oat,  so  that 
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nothing  but  the  intervention  of  the  loss  can  prevent  him  from  earning; 
it."  Murdock  v.  Potts  is  observed  upon  by  Lord  Ellenborough  in. 
Taylor  v.  Wilson  ;  but  it  is  cited  without  disapprobation  in  Hall,  App.„ 
Brown,  Resp.,  2  Dow,  P.  C.  367. 

Cresswell,  J. — The  Lord  Chief  Justice  wishes  me  to  express  my 
opinion  first,  inasmuch  as  one  ground  of  the  motion  was  that  he  waa» 
supposed  to  have  misdirected  the  jury.     I  entirely  agree  with  him  that 
the  expense  of  putting  the  coals  in  a  state  to  enable  them  to  be  carried, 
safely  to  their  destination  was  a  very  fit  object  of  inquiry.   It  would  be; 
just  as  reasonable  to  call  upon  the  shipowner  to  incur  great  expense  in 
the  repair  of  the  ship  when  she  has  sustained  damage  to  such  an  extent, 
that,  when  repaired,  she  would  be  worth  less  than  the  sum  laid  out  upon 
her,  as  to  call  upon  him  to  incur  an  expense,  in  order  to  carry  the 
cargo  to  its  destination,  which  would  greatly  exceed  its  value  (?)  when 
it  got  there.     I  therefore  think  there  is  no  ground  for  a  new  trial  in 
this  case  upon  the  score  of  misdirection.     With  regard  to  the  other 
question,  as  to  the  effect  of  the  policy,  it  is  to  be  observed  that  it  is 
one  of  a  somewhat  novel  character.     The  rules  of  club-policies  have 
not  usually  been  applied  to  policies  on  freight.    It  seems,  however,  that* 
these  time  policies  are  greatly  on  the  increase.     With  regard  to  the 
♦particular  question  now  before  the  court,  it  seems  to  me  to  be  r*/w7 
free  from  any  serious  doubt.     It  cannot  be  denied,  that,  where  *- 
a  contract  for  freight  is  made,  and  the  goods  are  prepared  and  actually 
on  board,  the  shipowner  who  has  contracted  to  carry  them  has  an 
Inchoate  right  to  the  money  agreed  to  be  paid,  and  that  gives  him  an 
insurable  interest.     That  being  so,  I  do  not  see  why  he  may  not  insure 
such  freight  for  a  week  or  a  month,  or  for  distance,  or  for  a  voyage. 
For  instance,  where  the  voyage  is  from  the  port  of  London  to  the  West. 
Indies,  why  may  he  not  insure  as  far  as  Portsmouth  ?    There  is  nothing 
unreasonable  in  such  a  contract.     In  Murdock  v.  Potts,  Lord  Kenyon 
seems  to  have  proceeded  upon  the  ground  that  there  was  no  such  freight. 
as  that  from  Bordeaux  to  Virginia,  which  was  the  subject  of  insurance 
in  that  case.     Here,  the  owner  huving  contracted  for  freight,  that 
freight  was  at  risk.     The  insurer  says,  "  I  will  insure  your  interest  in. 
the  freight  from  a  given  day  to  a  given  day."     By  one  of  the  perils, 
insured  against,  the  freight  is  lost  before  the  day  mentioned  for  the 
termination  of  the  risk.     It  seems  to  me  to  fall  within  the  ordinary 
case  of  a  loss  by  a  peril  insured  against.    I  see  no  ground  for  disturbing; 
the  verdict. 

Williams,  J. — I  entirely  agree  with  my  Brother  Cresswell  upon: 
the  last  point:  I  will,  therefore,  confine  myself,  in  the  few  remarks  1 
have  to  make,  to  tire  imputation  of  misdirection,  which  is,  in  accord  • 
ance  with  the  objection  urged  on  the  part  of  the  defendant  at  the  trial,, 
founded  upon  an  exaggerated  notion  of  the  doctrine  of  Morby  v.  Jonesr 
4  B.  k  C.  394  (£.  C.  L.  R.  vol.  10),  6  D.  &  R.  479  (E.  C.  L.  R.  voL 
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16),  that,  to  entitle  him  to  freight,  the  shipowner  must  hare  actually 
carried  the  goods  to  their  destination.  I  think  that  doctrine  is  not 
fairly  deducible  from  the  decision  in  Morby  v.  Jones.  If  it  were,  I  for 
*A1K1  one  8hould  D°t  be  disposed  to  agree  with  it,  inasmuch  as  it  *in- 

J  volves,  as  it  seems  to  me,  a  striking  absurdity.  It  is  easy  to 
suggest  cases  where  it  would  be  ridiculous  to  expect  the  owner  to  pur- 
sue the  adventure, — it  might  be  that  the  expense  of  putting  the  goods 
into  a  fit  condition  to  proceed,  would  many  times  exceed  their  presumed 
value  wher.  arrived  at  their  destination. 

Willes,  J. — I  am  of  the  same  opinion.  As  to  the  first  question,  it 
appears  to  me  that  the  policy  is  a  contract  with  the  shipowner  to  war- 
rant him  against  loss  by  reason  of  damage  arising  from  any  of  the 
perils  insured  against,  within  the  period  mentioned  therein.  These 
policies  are  made  renewable  from  year  to  year,  on  account  of  the 
stamp  duties.  It  appears  to  me  that  there  was  a  sufficient  probability 
that  the  insured  would  continue  a  member  of  the  club  down  to  the  time 
that  the  freight  which  was  the  subject  of  insurance  would  have  been 
earned,  and  that  matters  would  remain  as  they  were.  It  clearly  roust 
have  been  intended  that  the  insurance  should  cover  the  freight  during 
the  voyage,  unless  the  contract  were  put  an  end  to  by  the  notice  pro- 
vided by  the  14th  rule.  I  therefore  think,  upon  either  of  the  grounds 
urged  by  my  Brother  Bytes,  that  this  policy  does  extend  to  cover  the 
freight  in  question  although  it  might  not  have  been  actually  earned 
until  after  the  expiration  of  the  term  specially  mentioned  therein. 
Upon  the  first  point,  therefore,  I  am  of  opinion  that  there  is  no  mason 
for  holding  that  the  defendant  is  entitled  to  have  his  rule  made  abso- 
lute. As  to  the  second  point  upon  which  the  rule  was  moved,  the 
argument  for  the  defendant  in  truth  amounts  to  what  Mr.  Addison 
contended  for,  viz.  that  no  loss  of  the  cargo  can  be  considered  a  loss 
of  freight  within  the  terms  of  this  policy.  That  clearly  could  not  have 
been  the  intention  of  the  policy.  If  the  goods  the  carriage  of  which  is 
*fUQl  *°  ent^'e  the  shipowner  to  freight  are  lost,  *the  freight  is  as 

-J  much  lost  as  if  the  ship  herself  were  lost.  The  question  simplj 
comes  to  this, — whether  a  person  who  can  only  earn  1002.  freight  bj 
expending  10002.  in  restoring  goods  damaged  by  a  peril  of  the  sea  to  a 
condition  to  enable  them  to  be  carried  forward  to  their  destination,  can 
be  said  not  to  have  sustained  a  loss  of  the  freight  by  a  peril  of  the  sea. 
The  proposition  needs  only  to  be  stated,  to  suggest  the  ouly  answer 
that  could  be  given  to  it.  Upon  the  point  reserved,  therefore,  I  think 
the  defendant  has  failed  to  show  that  the  verdict  was  wrong ;  and  I 
think  there  was  no  misdirection. 

Cockbubn,  C.  J. — I  am  of  the  same  opinion.  As  to  the  first  point, 
I  am  disposed  to  think  that  this  is  a  continuing  policy,  by  reason  of  the 
provision  contained  in  the  14th  regulation,  that  it  should  be  renewed 
for  another  year  unless  notice  be  given  on  either  aide  to  put  an  end  to 
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the  contract.     But,  independently  of  that,  I  do  not  j»ee  why  freight 
should  not  be  insured  by  a  time  policy,  even  though  the  freight  should 
not  be  actually  earned  within  the  time  mentioned  in  the  policy.     The 
case  of  Taylor  v.  Wilson,  15  East,  824,  where  it  was  held  that  freight 
might  be  insured  from  St.  Ube's  to  Portsmouth,  upon  a  ship  which 
sailed  with  a  cargo  from  St.  Ube's  for  Oottenburg,  with  intent  first  to 
proceed  to  Portsmouth,  seems  to  me  to  be  applicable  here.     I  see  no 
reason  why,  if  the  earlier  part  of  the  voyage  is  peculiarly  perilous,  the 
owner  may  not  cover  his  freight, — his  expected  profit, — by  an  insur- 
ance applicable  to  that  part  only.     And  there  is  no  hardship  on  the 
underwriter:  he  receives  his  premium  on  the  whole  amount. of  the 
freight,  which  cannot  be  earned  till  the  completion  of  the  voyage.     As 
to  the  second  point,  I  have  heard  nothing  in  the  argument, — able  as  it 
has  been, — to  satisfy  me  that  the  proposition  "contended  for,  r^^^ 
viz.  that  the  question  whether  there  is  a  total  loss  on  freight  *- 
where  the  goods  are  so  damaged  by  a  peril  of  the  sea  as  to  be  incapa- 
ble, except  at  a  cost  which  no  prudent  owner  would  incur,  of  being 
carried  to  their  destination,  is  not  an  essential  ingredient  in  the  consi- 
deration of  this  case,  is  tenable.     It  is  now  well  settled,  with  regard  to 
a  policy  on  ship  or  on  cargo,  that,  where  either  has  sustained  damage 
by  a  peril  insured  against,  but  is  capable  of  being  restored  so  that  the 
ship  may  proceed  and  the  cargo  be  carried  to  its  destination,  the  ques- 
tion whether  there  has  been  a  total  loss  or  not  depends  upon  whether 
that  result  may  be  obtained  by  the  expenditure  of  a  sum  such  as  a  pru- 
dent owner  uninsured  would  reasonably  be  expected  to  incur.     I  see 
no  reason  why  the  same  principle  should  not  apply  to  an  insurance  on 
freight.     The  shipowner  insures  his  freight  with  a  view  to  protect  him- 
self against  a  loss  of  that  freight  by  the  loss  of  the  goods  by  the  car- 
riage of  which  it  is  to  be  earned.     If,  in  order  to  enable  him  to  carry 
the  goods  to  their  destination,  the  shipowner  is  bound  to  expend  upon 
them  an  amount  which  would  eat  up  the  whole  freight  to  be  earned  fyy 
the  voyage,  it  is  clear  that  he  would  be  incurring  that  expense,  not  for 
his  own  benefit,  but  for  that  of  the  underwriters.     The1  effect  would 
be,  that,  to  obtain  immunity  to  the  underwriter,  the  owner  would  be 
doubling  his  own  risk.     It  seems  to  me,  therefore,  that  the  principle 
which  is  admitted  to  be  applicable  in  the  case  of  a  policy  on  a  ship,  or 
on  goods,  is  equally  applicable  to  a  policy  on  freight.     It  waa  clearly 
proved  here  that  the  coals  could  not  be  reshipped  and  carried  to  their 
destination  in  their  then  state :  but  that  they  might  have  been  restored, 
though  at  an  expense  far  exceeding  their  value,  by  reason  of  the  diffi- 
culty of  obtaining  a  sufficient  quantity  of  water  to  free  them  from  the 
**lt  with  which  they  had  become  "impregnated.     My  Brother  r*£e<| 
Shet  insisted  that  the  sole  question  for  the  jury  to  consider,  was,  *■ 
whether  or  not  it  was  physically  practicable  to  put  them  in  a  state*  to 
t*  carried  forward.    But  I  thought  the  real  question  was,  not  whether 
».  8.,  vol.  II.— 28 
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it  was  physically  practicable,  but  whether  it  was  commercially  practice 
Me,  and  therefore  I  also  pat  to  them  the  question  of  expense. 

Bale 


SMITH  v.  THE  MAYOR,  ALDERMEN,  and  BURGESSES  o. 
THE  BOBOUGH  of  HABWICH.    June  2. 

An  agreement  wu  entered  into  between  the  corporation  of  Harwich  and  S.,  a  contractor  tut 
works,  whereby  the  corporation  agreed  to  let  to  S.  the  making,  constructing,  and  completing 
certain  works  which  they  were  empowered  by  an  act  of  parliament  to  make,  according  to  a  spe- 
cification and  plans  annexed,  at  or  for  the  ram  of  12,305/.,  and  "on  the  conditions  and  in  man- 
ner  thereinafter  mentioned :"  and  S.  agreed  to  take  the  said  works  and  complete  the  same  is 
manner  set  forth  in  the  specification,  and  for  the  sums  and  subject  to  the  provisions  tberem- 
after  mentioned.  The  agreement  then  went  on  to  provide  that  S.  should  construct  certain  of 
the  works,  described  in  the  specification  as  the  "  first  portion"  thereof,  for  731  St,  to  be  paid  ai 
in  the  specification  mentioned ;  and  that  he  should  also  construct  the  "  second  portion,"  as 

*  described,  for  4937/.,  subject  io  the  following  provisions,  that  is  to  say, — "  that  the  assent  of 
the  commissioners  of  woods  and  forests  shall  be  given  to  the  mid  mayor,  Ac,  to  carry  out  the 
said  last-mentioned  works,  so  far  as  the  same  affect  the  land  or  soil,  Ac,  of  the  crown, — sxi 
that  the  said  mayor,  Ac,  are  not  prevented  from  carrying  out  the  said  last-mentioned  works 

-"•'•  by  the  Eastern  Union  Railway  Company,  Ac, — and,  further,  that  the  approbatica  of  the  lords 

.  commissioners  of  the  treasury  is  given  to  the  eaid  mayor,  Ac,  to  borrow  on  bond  or  on  mort- 
gage of  the  rates  and  property  of  the  borough,  Ac,  inch  sum  or  sums  of  money  as  msy  enabk 
the  said  mayor,  Ac,  to  pay  for  the  same." 

In  an  action  by  S.  against  the  corporation  upon  this  agreement,  the  declaration  assigned  for 
breach  that  the  defendants  had  omitted  within  a  reasonable  time  to  procure  and  obtain  the 
assent  of  the  commissioners  of  woods  and  forests,  and  the  approbation  of  the  lords  eossanf- 
aioners  of  the  treasury,  as  in  the  agreement  mentioned,  or  to  permit  the  plaintiff  to  commence 
the  second  portion  of  the  said  works : — 

Held,  that  there  was  nothing  in  the  language  of  the  agreement  to  warrant  the  court  in  imply- 
ing a  covenant  on  the  part  of  tke  corporation  to  obtain  the  assent  and  approbation  therein 
mentioned. 

The  declaration  stated,  that,  on  the  15th  of  April,  1852,  a  certain 
^.9,  memorandum  of  agreement  under  seal  *was  made  and  entered 
-*  into  by  and  between  the  defendants  of  the  one  part,  and  the 
plaintiff  of  the  other  part,  and  sealed  with  the  corporate  seal  of  the 
defendants,  which  was  and  is  in  the  words  and  figures  following,— 
.  «  Memorandum  of  agreement  made  and  entered  into  this  15th  day  of 
April,  1852,  between  the   Mayor,  Aldermen,  and  Burgesses   of  the 

•  borough  ol  Harwich,  in  the  county  of  Essex,  of  the  one  part,  and 
'  Edmund  Smith,  of  Woolwich,  in  the  county  of  Kent,  contractor  for 
%  works,  of  the  other  part, — Whereby  the  said  mayor,  aldermen,  and 

•  burgesses  agree  to  let  to  the  said  Edmund  Smith  the  making,  constrnct- 
,  tug,  and  completing  of  the  several  works  empowered  to  be  made  under 

•  and  by  virtue  of  the  act  of  parliament  made  and  passed  in  the  last  ses- 
-  aiota,  and  intituled  <  The  Harwich  Improvement  Quays  and  Pier  Act, 
.  1851'  (14  &  15  Vict.  a  xlii.),  and  which  works  are  fully  set  forth  and 

described  or  laid  down  in  the  specification  as  altered  in  ink  and  plans 
hereunto  annexed,  at  or  for  the  price  or  sum  of  12,305/.,  and  on  the 
conditions  aad  in  manner  hereinafter  mentioned :  And  the  said  Edmund 
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Smith  hereby  agrees  and  contracts  with  the  said  mayor,  aldermen,  and 
burgesses  to  take  the  said  work  and  to  construct,  make,  and  complete 
the  same  in  manner  set  forth  in  the  said  specification,  and  for  the  several 
sums,  and  subject  to  the  provisions  hereinafter  mentioned  and  contained, 
that  is  to  say,  That  he  the  said  Edmund  Smith,  his  executors  and 
administrators,  shall  and  will  well,  truly,  and  faithfully  construct,  make, 
and  execute  the  pier  and  the  cant  thereof,  part  of  the  wharfing,  and 
filling  in  at  the  back  thereof,  and  also  the  dredging  and  other  works 
mentioned  and  described  in  the  said  specification  as  the  first  portion  of 
the  said  works,  and  as  laid  down  on  the  said  plans,  and  comprised 
within  the  letters,  numbers,  and  colours  mentioned  in  the  same  specifi- 
cation, with  reference  to  the  said  plans,  at  and  for  the  price  or  sum 
*of  73182.,  to  be  paid  in  manner  set  forth  in  the  said  specifica-  r*/*R<» 
tion :  and  that  he  and  they  shall  and  will  also  well,  truly,  and  *■ 
faithfully  construct,  make,  and  execute  the  second  portion  of  the  said 
works  as  set  forth  and  described  in  the  said  specification,  and  laid  down 
on  the  said  plans,  at  and  for  the  price  or  sum  of  4987 Z.,  subject  to  the 
following  provisions,  that  is  to  say,  that  the  assent  of  the  commissioners 
of  Her  Majesty's  woods,  forests,  land  revenues,  works,  and  buildings 
fihall  be  given  to  the  said  mayor,  aldermen,  and  burgesses  to  carry  out 
the  said  last-mentioned  works,  so  far  as  the  same  affect  the  land  or  soil, 
or  any  rights  in  respect  thereof,  belonging  to  Her  Majesty  in  right  of 
Her  crown  ;  and  that  the  said  mayor,  aldermen,  and  burgesses  are  not 
prevented  from  carrying  out  the  same  last-mentioned  works  by  the 
Eastern  Union  Railway  Company,  or  any  other  company,  or  by  any 
person  or  persons  under  or  by  virtue  of  the  power  given  to  the  said 
railway  company  for  making  part  of  the  said  last-mentioned  works; 
and  further  that  the  approbation  of  the  lords  commissioners  of  Her 
Majesty's  treasury  is  given  to  the  said  mayor,  aldermen,  and  burgesses 
to  borrow  on  bond  or  on  mortgage  of  the  rates  and  property  of  the 
borough,  and  of  the  rates  and  tolls  to  be  levied  and  property  to  be 
created  by  virtue  of  the  said  act,  such  sum  or  sums  of  money  as  may 
enable  the  said  mayor,  aldermen,  and  burgesses  to  pay  for  the  same ; 
&nd  which  said  sum  of  4987/.  is  also  to  be  paid  in  manner  set  forth  in 
the  said  specification :  And  he  the  said  Edmund  Smith  doth,  for  himself, 
his  executors  and  administrators,  further  agree,  that,  immediately  on 
the  execution  of  these  presents,  and  from  time  to  time  until  the  comple- 
tion of  the  said  contract  or  contracts,  he  and  they  shall  and  will  obey, 
carrj  out,  and  perform  all  and  every  the  provisions  and  stipulations 
provided  in  the  said  specification  to  be  obeyed,  carried  out,  and  per- 
formed :  And  *the  said  mayor,  aldermen,  and  burgesses  hereby  r»fi*4 
promise  and  agree  that  they  and  their  successors  in  the  said  cor-  L 
poration  shall  and  will  well  and  truly  pay  or  cause  to  be  paid  to  the 
«ud  Edmund   Smith,  his  executorsor  administrators,  all   and   every 
Hiu  and  sums  of  money  which  may  hereafter  become  due  and  payable 
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to  him  by  virtue  of  these  presents,  and  in  manner  set  forth  in  the  said 
specification,  and  on  their  parts  shall  and  will  duly  carry  oat  and  per- 
form all  and  every  the  provisions  and  stipulations  provided  in  the  said 
specification  to  be  obeyed,  carried  out,  and  performed  :  And  it  is  hereby 
mutually  agreed,  that,  on  the  request  of  either  party  hereto,  a  further 
and  more  formal  contract  and  agreement  for  the  due  and  faithful  carry* 
ing  out  and  performance  of  the  several  matters  and  things  hereinbefore 
mentioned  and  contained,  or  herein  referred  to,  shall  be  prepared  and 
executed  on  their  respective  parts  and  as  provided  by  the  said  specifi- 
cation :  Given  under  the  common  seal  of  the  borough  of  Harwich  at  a 
meeting  of  the  council  of  the  said  borough  duly  convened,  and  held  on 
the  26th  of  April,  1852."  Averment,  that,  by  the  said  specification  in 
the  said  memorandum  of  agreement  mentioned  and  referred  to,  the 
defendants,  amongst  other  things,  engaged  and  promised  that  they 
would  make  payments  of  80/.  per  cent,  within  fourteen  days  from  the 
period  that  their  engineer  should  have  certified  to  them  that  the  plain- 
tiff had  completed  work  and  delivered  materials  to  the  extent  of  1000L, 
and,  after  that,  to  make  payments  in  the  same  proportion  within  four- 
teen days  after  the  delivery  by  the  said  engineer  of  each  monthly  cer- 
tificate ;  that  the  balance  due  on  the  contract  at  the  completion  of  the 
works  should  be  paid  for,  half  at  the  expiration  of  six  months,  and  the 
remainder  at  the  expiration  of  twelve  months  from  the  date  of  the  said 
engineer's  certificate ;  but  such  balance  to  carry  interest  at  the  rate  of 
*r.-r-i  41.  per  *centum  per  annum:  Breach  that,  although  the  plaintiff 
J  did  well  and  truly  construct,  make,  and  execute  the  said  piei, 
and  the  cant  thereof,  part  of  the  wharfing,  and  filling  in  at  the  back 
thereof,  and  also  the  dredging,  and  all  other  works  mentioned  and 
described  in  the  said  specification  &athefir$t  portion  of  the  said  worki, 
and  as  laid  down  on  the  said  plans  by  the  said  memorandum  of  agree- 
ment referred  to ;  and  although  before  the  commencement  of  the  suit 
all  things  were  done  and  happened  to  entitle  the  plaintiff  to  be  paid  by 
the  defendants  the  said  sum  of  7318?. ;  yet  the  defendants  had  not  paid 
the  same,  or  any  part  thereof:  And  the  plaintiff  further  said  that  he  had 
at  all  times  been  ready  and  willing  to  commence  the  construction  and 
execution  of  the  said  second  portion  of  the  said  works,  and  long  since, 
and  before  the  defendants  suffered  and  permitted  the  plaintiff  to  com- 
mence the  same,  all  things  had  been  done  and  happened  to  entitle  the 
plaintiff  to  have  done  and  performed  by  the  defendants  all  things  whiek 
were  according  to  the  said  memorandum  of  agreement  by  the  defend- 
ants to  be  done  before  the  said  second  portion  of  the  said  works  cooid 
be  commenced ;  and  although-  the  defendants  could  and  might  within  a 
reasonable  time  after  the  making  of  the  said  memorandum  of  agreemeit 
have  procured  and  obtained  the  assent  of  the  said  commissioners  of 
Her  Majesty's  woods,  forests,  ftc,  and  also  the  approbation  of  the  said 
Iprds  commissioners  of  Her  Majesty's  treasury,  as  in  the 
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random  of  agreement  was  mentioned  and  provided  for ;  and  although 
i  was  necessary  that  such  assent  and  approbation  should  be  obtained ; 
md  although  the  defendants  could  and  might  within  such  reasonable 
time  have  suffered  and  permitted  the  plaintiff  to  commence  such  second, 
portion  of  the  said  works ;  yet  the  defendants  wrongfully  and  impro- 
perly omitted  to  procure  or  obtain  the  said  assent  *or  the  said  r**rf». 
approbation  within  such  reasonable  time,  or  within  such  time  to  L 
Buffer  or  permit  the  plaintiff  to  commence  such  second  portion  of  the: 
said  works,  and  wrongfully  and  improperly  hindered  and  delayed  the. 
plaintiff  in  commencing  such  portion,  whereby  the  plaintiff  was  pre* 
veoted  from  commencing  and  working  at  such  second  portion  of  the  said 
works  as  soon  as  he  otherwise  might  and  would  have  done,  and  was 
forced  and  compelled  to  pay  higher  prices  for  materials  and  labour  than 
otherwise  he  would  have  had  to  pay,  and  was  deprived  of  gnqat  profits 
and  gains  which  he  otherwise  would  have  made  from  the  performance  of 
*auch  works. 

The  defendants  demurred  to  the  second  breach, — the  ground  of  de- 
murrer stated  in  the  margin  being,  "  that  the  deed  contains  no  cove- 
nant to  which  the  second  breach  in  the  first  count  is  applicable." 

Second  plea, — to  the  first  breach, — that  the  approbation  of  the  lords 
commissioners  of  Her  Majesty's  treasury  was  not  at  any  time  given  to 
the  defendants  to  borrow  on  bond,  or  on  mortgage  of  the  rates  and  tolls 
to  be  levied,  and  the  property  to  be  created,  by  virtue  of  the  said  act, 
such  sum  or  sums  of  money  as  might  enable  the  defendants  to  pay  for 
the  same,  or  any  part  of  the  amount  of  the  moneys  alleged  to  have. 
Wen  unpaid  to  the  plaintiff,  as  in  the  first  breach  therein  mentioned. 

The  plaintiff  demurred  to  the  second  plea, — the  ground  of  demurrer 
stated  in  the  margin  being,  "  that  the  giving  of  the  approbation  in  the 
second  plea  mentioned  was  not  a  condition  precedent  to  the  perform- 
ance of  the  covenant  to  the  breach  of  which  the  second  plea  is  pleaded.'9 
Fifth  plea, — to  the  first  count  of  the  declaration,  except  so  far  as 
the  same  related  to  the  alleged  breach  of  covenant  in  that  count  first 
above  assigned, — that  the  *said  specification,  as  altered  in  ink  r**-7 
in  the  said  deed  in  the  first  count  mentioned,  contained  the  pro-  L 
visions  and  stipulations  following,  that  is  to  say, — "  The  contract  to  be 
entered  into  is  to  be  with  the  Mayor,  Aldermen,  and  Burgesses  of  Har- 
wich, and  is  to  be  for  the  carrying  into  execution  the  whole  or  a  portion 
of  the  works  hereinafter  described,  which  they  are  empowered  to  exe- 
cute under  their  act  of  parliament  of  the  14th  and  15th  Victoria.    The 
contract  comprises  the  erection  of  a  timber  pier  extending  from  the 
shore  adjacent  to  Angel  Quay,  in  a  north-westerly  direction,  with  a 
cant  or  arm  to  the  eastward  forming  a  pier  or  harbour  between  it  and 
the  shore.     Also  the  erection  of  the  whole  or  a  portion  of  the  timber 
qnaying  authorized  to  be  constructed  by  the  above  recited  act,  with  tho 
necessary  excavation  and  dredging  to  form  the  approaches  to  allow  of 


657  8MITH  v.  MAYOK  OF  HARWICH.    T.  T.  1857. 

vessels  coming  alongside  the  said  pier  and  wharfs,  which  excavation 
and  dredging  is  to  be  filled  in  behind  the  timber  wharfing,  there  to  form 
embanked  approaches  to  the  said  pier,  as  well  as  a  convenient  line  of 
quays  and  roadway."  «  The  corporation  reserve  to  themselves  the 
power  of  proceeding  with  only  a  portion  of  the  works,  or  the  whole,  as 
may  be  determined  on.  It  will  therefore  be  necessary  that  the  con- 
tractor should  tender  in  two  separate  portions,  as  follows : — The  first 
portion  to  comprise  the  wharfing  A.  B.  C.  D.  and  E.,  and  the  filling 
of  the  enclosed  space  with  the  boat-landing ;  the  excavation  from  sec- 
tion No.  1  to  9,  with  portions  of  10  and  11,  and  as  far  as  I. ;  the 
formation  of  the  pier  and  cant,  and  the  breaking  up  and  applying  the 
breakwater  ships :  the  colouring  of  this  portion  of  the  contract  is  of 
the  dark  shade  in  pink  and  green  :  The  second  portion  to  comprise  the 
wharfing  D.  J.  M.  N.  L.,  and  the  filling  of  the  enclosed  space  as  far  as 
the  material  will  go,  and  the  excavation  of  the  space  D.  I.  K. :  the 
*fi*tf~l  co'our*ng  °f  this  portion  is  of  the  lighter  shade  in  *pink  and 

-J  green:"  And  that  the  said  " first  portion"  and  " second  por- 
tion" mentioned  in  the  provisions  and  stipulations  thereinbefore  set 
forth  were  and  are  the  same  first  portion  and  second  portion  of  the 
works  in  the  deed  in  the  first  count  of  the  declaration  mentioned. 

Replication, — that,  before  the  making  of  the  memorandum  of  agree- 
ment in  the  first  count  mentioned,  and  before  the  alteration  of  the  spe- 
cification in  the  said  first  count  and  in  the  fifth  plea  mentioned,  the 
defendants  caused  to  be  issued  and  delivered  to  the  plaintiff  and  to 
others,  contractors,  for  the  purpose  of  enabling  and  inducing  them  to 
tender  for  the  works  therein  referred  to,  a  certain  specification  of 
works  to  be  executed,  which  was  in  the  words,  letters,  and  figures  fol- 
lowing,— [After  setting  out  the  specification,  the  replication  proceeded] 
— That,  after  such  specification  was  so  issued,  the  plaintiff,  being  a  con- 
tractor, did  in  accordance  therewith  make  two  several  tenders  to  the 
defendants  for  the  two  portions  of  the  said  works  in  the  said  specifica- 
tion respectively  mentioned  and  described,  that  is  to  say,  one  tender 
for  the  first  of  the  said  two  portions,  and  another  for  the  second  of  the 
said  two  portions,  which  said  tenders  were  then  accepted  and  assented 
to  by  the  defendants :  That,  after  such  acceptance  and  assent,  the  de- 
fendants determined  on  proceeding  with  the  whole  of  the  said  works, 
that  is  to  say,  both  portions  of  the  said  works  in  the  specification  men- 
tioned, and  then  made  known  such  determination  to  the  plaintiff;  and 
thereupon,  and  by  reason  of  such  determination,  it  became  and  was 
unnecessary  to  execute  a  portion  of  the  works  in  the  said  specification 
mentioned  and  therein  referred  to  as  the  wharfing  from  D.  to  E.; 
whereupon,  before  the  making  of  the  said  contract  in  the  said  first  conot 
of  the  declaration  mentioned,  the  said  specification  was  with  the  assent 
•fi^Ql  °^  ^e  P'a'nt'^  *and  of  the  defendants  altered  by  striking  oat 

J  in  ink  the  following, — «  should  the  whole  be  proceeded  with, 
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there  will  be  a  proportionate  redaction  for  the  wharfing  from  D.  to  E., 
if  not  executed :"  And  that  such  specification  so  altered  then  became 
and  was  the  specification  as  altered  in  ink  in  the  said  first  count  and  in 
the  said  fifth  plea  mentioned. 

Demurrer, — the  ground  stated  in  the  margin  being,  "  that  the 
striking  out  of  the  specification  of  the  words  in  that  replication  lastly 
set  forth,  did  not  deprive  the  defendants  of  their  option  to  proceed  with 
the  second  portion  of  the  works  or  not,  as  they  should  think  fit.*9 
Joinder. 

(7.  Pollock  (with  whom  were  E,  Jame*>  Q.  C,  and  Bovill,  Q.  C),  fur 
the  plaintiff,  {a)— [Lu%hy  for  the  ^defendants,  intimated  that  he  [>™a 
did  not  mean  to  rely  on  the  second  plea.]    The  second  breach  *- 
assigned  in  the  declaration  is  founded  upon  the  three  conditions  upon 
which  the  plaintiff  was  to  perform  the  second  portion  of  the  work,  vie., 
the  procurement  of  the  assent  of  the  commissioners  of  woods  and 
forests,  the  non-interference  of  the  Eastern  Union  Railway  Company, 
and  the  approbation  of  the  lords  commissioners  of  the  treasury  to  the 
raising  of  the  money  by  the  corporation  in  the  manner  mentioned. 
Now,  the  assent  of  the  commissioners  of  woods  and  forests  was  to  be 
given  to  the  corporation ;  and  the  approbation  of  the  lords  of  the  trea- 
sury was  required  to  authorize  the  corporation  to  raise  money  on  bond 
or  by  mortgage  of  their  tolls  and  rates.     It  clearly  must  have  been 
intended  that  these  should  be  obtained  by  the  defendants,  to  enable  the 
plaintiff  to  proceed  with  the  second  portion  of  the  work.    [Cockburn, 
C.  J. — It  comes  by  way  of  proviso  in  that  part  of  the  agreement  which 

(a)  The  pointa  marked  for  argument  on  the  part  of  the  plaintiff,  were  as  follows : — 
An  to  ike  demurrer  to  the  lecond  breach, — "  that  sneh  Drench  discloses  a  good  cause  of  action,— 
that  the  defendants  ought  within  a  reasonable  time  to  have  obtained  the  assent  of  the  commis- 
sioners of  the  woods  and  forests,  and  also  the  approbation  of  the  lords  of  the  treasury, — that, 
in  construing  the  agreement  declared  upon,  effect  must  be  given  to  the  manifest  intention  of 
the  parties  thereto,  whether  expressed  or  implied,  and  to  the  substance  thereof, — and  that  the 
defendants  ought  within  a  reasonable  time  to  hare  permitted  and  enabled  the  plaintiff  to  com- 
mence the  second  portion  of  the  works." 

At  to  the  demurrer  to  the  second  plea, — "  that  the  second  plea  contains  no  good  answer  to  the  first 
breach, — that  the  approbation  of  the  commissioners  of  the  treasury  was  not  a  condition  prece- 
dent to  the  payment  by  the  defendants  of  the  sum  mentioned  in  the  first  breach, — that,  if  such 
Approbation  were  a  condition  precedent,  the  obtaining  of  it  was  the  duty  of  the  defendants, 
and  not  of  the  plaintiff,  and  also  thnt  the  second  plea  was  bad  for  not  alleging  that  the  defend- 
ants were  unable  to  obtain  it,  or  had  used  any  efforts  to  do  so, — that  the  payment  of  the  sum 
mentioned  in  the  first  breach  did  not  depend  upon  the  defendants'  borrowing  money, — and  thai 
the  second  plea  did  not  aver  that  it  was  neoessary  for  the  defendants  to  borrow  money  in  order 
t°  pay  the  plaintiff  such  sum,  and  that  it  was  consistent  with  the  facta  alleged  in  that  plea  thai 
the  defendants  could  have  paid  such  sum  without  borrowing." 

At  to  the  demurrer  to  the  replication  to  the  fifth  pita, — "  that,  upon  the  true  construction  of  the 
agreement  declared  upon,  coupled  with  the  specification,  and  the  facts  averred  in  the  said  repli- 
cation, the  defendants  were  bound  to  go  on  with  both  portions  of  the  work, — that  the  option 
reserved  to  the  defendants  by  the  specification  of  proceeding  with  only  a  portion  of  the  works, 
©eased  to  exist  upon  the  making  of  the  agreement  sued  upon, — that  such  option  is  inconsistenl 
*tth  and  repugnant  to  the  other  provisions  of  the  agreement  declared  on,  and  to  the  general 
Intent  thereof  and  therefore  the  clause  containing  such  option  must  be  rejected, — and  that  the 
making  by  the  defendants  of  the  contract  sued  on  waa  a  waiver  of  the  option,  or  an  exercise  of 
Uia  fevour  of  the  plaintiff'a  view." 
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deals  with  what  the  contractor  covenants  to  do.]    The  position  of  the 
♦fifill  *wor<k  W*H  not  ftffect  their  construction:  the  whole  agreement 

J  must  be  taken  together,  in  order  to  ascertain  what  the  parties 
have  contracted  for.  The  work  is  to  be  paid  for  in  a  given  manner: 
it  is  only  by  the  permission  of  the  lords  of  the  treasury  that  the  de- 
fendants could  raise  the  money ;  and  they  alone  could  apply  for  the 
approbation  of  the  treasury  to  their  so  doing.  [Cockbcrn,  C.  J. — 
You  contend  that  there  is  an  implied  covenant  on  the  defendants'  part 
to  obtain  the  requisite  assent  and  approbation  ?]  Clearly  so.  No  par- 
ticular words  are  necessary  to  constitute  a  covenant :  it  is  enough  that 
the  court  can  see  upon  the  whole  instrument  that  the  parties  have  mu- 
tually agreed  to  do  something.  Porcher  v.  Gardner,  8  C.  6.  461,  shows 
that  the  court  will  not  look  for  any  special  form  of  words,  but  will  look 
to  the  substance  of  the  agreement.  There,  by  articles  of  agreement 
between  the  plaintiffs,  trustees  of  a  marriage  settlement,  and  the  de- 
fendants, three  of  the  committee  of  management  of  a  projected  rail- 
way  company, — reciting  that  a  bill  for  the  formation  of  the  railway 
was  pending  in  the  House  of  Commons,  and  that  the  railway  was  in- 
tended to  pass  through  a  certain  park  which  was  subject  to  the  settle- 
ment,— it  was  agreed,  that,  if  the  bill  should  pass  into  a  law  in  the 
then  present  or  the  next  session,  the  company  should,  within  six  calen- 
dar months  after  the  passing  of  the  bill,  and  before  commencing  the 
railway  on  any  part  of  the  said  park  and  hereditaments,  pay  the  plain- 
tiffs 11,7002. ;  and  that,  in  consideration  of  that  sum,  the  company 
should  have  conveyed  to  them  nineteen  acres  of  the  said  land,  &c., — 
the  whole  of  the  said  agreement  to  be  null  and  void,  unless  sanctioned  by 
the  Court  of  Chancery  in  a  cause  of  Lawrence  v.  Porcher,  and  so  muck 
of  that  agreement  as  the  court  should  require  should  be  inserted  in  the 
act :  and  it  was  held,  that  the  plaintiffs'  obtaining  the  sanction  of  the 
*fifi'21  court  *t0  the  agreement  within  six  months  of  the  passing  of  the 

J  bill,  was  a  condition  precedent  to  their  right  to  sue  the  defendants 
for  the  money.  [Cockburn,  C.  J. — In  that  case,  the  consideration  for 
the  payment  of  the  money  by  the  railway  company,  was,  the  convey- 
ance of  the  land  to  them  with  a  good  title.  To  enable  them  to  make  a 
good  title,  the  plaintiffs  were  bound  to  procure  the  consent  of  the  Court 
of  Chancery.  Here,  the  very  language  of  the  deed  attaches  the  pro- 
viso or  condition  to  the  covenant  of  the  contractof  to  do  the  work. 
Had  it  been  annexed  to  the  covenants  of  the  defendants,  the  case  would 
have  been  different :  but,  can  we  change  its  position  in  order  to  give 
effect  to  your  construction  of  the  deed  ?  It  is  difficult  to  see,  if  it  be  a 
qualification  of  the  plaintiff's  contract,  how  it  can  impose  any  obliga- 
tion upon  the  defendants.]  The  authority  above  referred  to  shows  that 
the  substance  of  the  contract  is  to  be  regarded  rather  than  the  particu- 
lar allocation  of  the  clauses.  The  same  doctrine  is  laid  down  in  many 
cases :  see,  amongst  others,  Wood  v.  The  Copper-Miners  Company,  7 
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C.  B.  906  (E.  C.  L.  R,  vol.  62),  14  C.  B.  428  (E.  C.  L.  R.  vol.  78),  15 
C.  B.  464  (E.  C.  L.  R.  vol.  80),  18  0.  B.  561  (E.  C.  L.  R.  vol.  86), 
Harrison  v.  The  Great  Northern  Railway  Company,  11  C.  B.  542,  815 
(E.  C.  L.  R.  vol.  78),  12  C.  B.  576  (E.  C.  L.  R.  vol.  74),  Aulton  v.  At- 
kyns,  18  G.  B.  249  (E.  C.  L.  R.  vol.  86).     The  stipulation  for  a  more, 
formal  instrument  affords  an  additional  reason  for  giving  a  liberal  con- 
struction to  this  agreement.     QCockbukn,  C.  J. — You  are,  in  effect,, 
asking  us  to  import  into  this  agreement  a  notion  that  the  commissioners 
referred  to.  can  only  deal  with  the  corporation.     How  can  we  assume 
that  the  plaintiff  might  not  have  obtained  the  necessary  assent  and 
approbation  ?]     The  assent  and  approbation  of  the  respective  commis- 
sioners must  of  necessity  be  given  to  the  corporation,  who  alone  could 
act  upon  them.(a)    The  replication  to  the  fifth  *plea  in  substance  p**™ 
sets  out  the  whole  of  the  specification  upon  which  the  agreement  ^ 
is  founded.     It  appears,  that,  after  the  plaintiff's  tender  for  the  works. 
therein  described,  the  specification  was  altered  by  striking  out  a  por- 
tion, and  the  agreement  was  made  referring  to  the  specification  so 
altered.     The  reservation  by  the  defendants  of  the  power  of  proceed- 
ing with  only  a  portion  of  the  works,  or  the  whole,  as  might  be  deter- 
mined on,  is  repugnant  and  inconsistent  with  the  senqe  in  which  the 
agreement  is  to  be  read,  taken  all  together.     The  court  will  reject  a 
provision  the  use  of  which  is  obviously  gone.    [Gockburn,  G.  J. — There 
k  no  provision  in  the  "contract  that  the  corporation  shall  have  rmnn* 
power  to  withdraw  from  the  second  portion  of  the  works :  and  it  *• 
may  be  a  question  how  far  the  agreement  is  to  be  controlled  by  the 
specification,  which  is  referred  to,  but  not  incorporated  into  it.] 

Lush  (with  whom  was  J.  Brovm)^  contr&.(&) — There  is  no  contract 
on  the  part  of  the  defendants  to  procure  the  assent  and  approbation. 

(a)  The  36th  Motion  of  the  14  A  15  Viet  c.  xlii.,  enacts,  "that  nothing  in  this  aot  contained 
Shall  extend  or  be  construed  to  extend  to  enable  the  said  corporation  to  sell,  demise,  mortgage,, 
or  alienate,  for  the  purposes  of  this  act,  without  the  approbation  of  the  lords  commissioners  of 
Her  Majesty's  treasury,  or  any  three  of  them,  any  messuages,  lands,  tenements,  or  hereditament*" 
which  they  could  not  have  sold,  demised,  mortgaged,  or  alienated  without  such  approbation 
before  the  passing  of  this  act,  anything  in  this  act  to  the  contrary  notwithstanding." 

And  s.  39  enacts  "  that  nothing  contained  in  the  recited  acts  {  or  in  this  act  shall  extend  to 
authorise  the  company  to  purchase,  take,  or  use  any  land  or  soil,  or  any  rights  in  respect 
thereof,  belonging  to  Her  Majesty  in  right  of  Her  crown,  without  the  consent  in  writing  of  tho 
commissioners  for  the  time  being  of  H*r  Majesty's  woods,  forests,  land  revenues,  works,  and 
buildings,  or  any  two  of  them,  first  had  and  obtained  for  that  purpose,  and  which  such  commis- 
sioners* or  any  two  of  them,  are  hereby  authorised  and  empowered  to  give,  or  to  prejudice,, 
diminish,  alter,  or  take  away  any  of  the  rights,  privUeges,  powers,  or  authorities  vested  in  or 
enjoyed  by  Her  Majesty,  her  heirs  ancT  successors." 

(6)  The  points  marked  for  argument,  on  tho  part  of  the  defendants,  were, — 

"  1.  That  the  deed  contains  no  covenant,  express  or  implied,  on  the  part  of  the  defendants,  to 
procure  the  consents  of  the  authorities  mentioned  in  the  oontract : 

"  2.  That,  by  the  contract  between  the  parties,  the  defendants  had  an  option  to  do  or  to 
Abandon  the  second  portion  of  the  works." 
-*-  -i 

X  The  59  €k  8,  e.  cxriti.,  for  paring,  Ae.t  tho  town  of  Harwich,  "  The  Lands  Clauses  ConsolU 
dation  Act,  1845"  (8  A  V  Viet.  e.  18),  and  "The  Harbour,  Dock,  and  Pier  Clauses  Consolidation 
Aei,  1847"  (10  A  11  Viet  e.  27). 
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referred  to  in  the  agreement :  all  they  contract  for  is,  that,  if  the  work* 
are  to  be  done,  the  plaintiff  shall  do  them,  and  they  will  pay  for  them 
The  defendants  could  not  use  crown  lands  without  the  consent  in  writing 
of  the  commissioners  of  woods  and  forests,  or  pledge  the  corporate 
property,  or  the  rates  and  tolls  of  tho  borough,  without  the  approba- 
tion of  the  lords  of  the  treasury.  The  plaintiff,  therefore,  might  well 
oontract  to  see  that  that  assent  and  approbation  were  obtained ;  and 
such  a  matter  might  very  properly  be  placed  as  a  qualification  of  his 
covenant  to  do  the  work.  Assume  that  it  is  a  condition  inserted  for 
the  benefit  of  both,  the  court  cannot,  it  is  submitted,  imply  therefrom 
a  covenant  on  the  part  of  the  defendants  to  obtain  the  assent  and  appro- 
bation of  the  respective  commissioners.  Would  they  be  bound  to  accept 
such  assent  upon  whatever  terms  the  crown  might  choose  to  impose? 
Rashleigh  t>.  The  Eastern  Counties  Railway  Company,  10  C.  B.  612 
(E.  C.  L.  R.  vol.  70),  was  a  much  stronger  case  than  this.  There,  Manle, 
*fiftf  1  ^''  *n  delivering  tne  judgment  of  the  court,  lays  down  *the  true 
J  principle  by  which  the  decision  of  this  case  will  be  governed.  "  It 
was  rightly  conceded  on  the  argument,"  he  says,  "  and  is  undoubted 
law,  that  no  particular  word,  or  form  of  words,  is  necessary  to  create  a 
covenant ;  but  .that  any  words  are  sufficient  for  that  purpose,  uhich 
show  an  intention  to  be  bound  by  the  deed  to  do  or  omit  that  which  is 
the  subject  of  the  covenant:  any  such  words  are  sufficient,  and  some 
such  words  are  necessary,  to  make  a  covenant.  It  was  argued,  in  the 
present  case,  that  the  several  covenants  by  which  the  defendants  bound 
themselves  to  do  certain  things  (as,  to  build  a  bridge  over  the  new  cat, 
and  fill  up  the  old  course  of  the  stream,  after  it  had  been  diverted,  and 
to  reconvey  the  slip  forming  the  new  course  of  the  river,)  which  are 
incidental  to,  or  to  be  done  after,  the  new  cut  is  made,  and  the  stream 
diverted,  being  in  their  terms  absolute,  and  not  conditional  on  the 
making  of  the  new  out  and  diversion  of  the  stream,  show  a  clear  inten- 
tion that  the  defendants  meant  to  bind  themselves  to  do  that  principal 
act  of  making  the  cut  and  diverting  the  stream,  to  which  the  things 
which  they  in  express  terms  absolutely  covenanted  to  do  were  identical. 
But  we  think  that  such  an  intention  cannot  properly  be  inferred :  the 
true  inference,  as  it  appears  to  us,  is,  that  the  parties  to  the  deed  both 
of  them  expected  that  the  new  cut  would  be  made,  and  the  stream 
diverted,  and  entered  into  the  contract  in  question  under  that  expecta- 
tion,— treating  it  as  a  thing  that  was  certain  to  take  place,  and  pro- 
viding for  that  event  only :  but  it  by  no  means  follows  from  this  state 
of  things  that  the  parties  intended  that  the  defendants  should  bind 
themselves  by  the  deed  to  make  the  cut,  and  divert  the  stream,  any 
more  than  a  covenant  to  lay  down  the  permanent  rails,  or  to  complete 
the  railway,  is  to  be  inferred  from  the  covenants  to  do  certain  things 
after  those  events.    No  reason  has  been  suggested,  why,  if  the  defend* 
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ants  *were  really  intended  to  be  bound  as  the  plaintiffs  contend,  r  *,*/»/» 
in  a  deed  of  which  the  sole  object  is  to  express  the  covenants  by  '- 
which  the  defendants  were  to  be  bound  to  the  plaintiffs,  the  principal 
thing  to  be  done  by  the  defendants  should  be  left  to  implication,  and 
the  incidental  matters  minutely  provided  for."  Every  argument  used 
in  that  judgment  is  applicable  to  the  present  case.  If  such  an  impor- 
tant stipulation  as  this  had  been  intended,  it  never  would  have  been 
left  to  inference  and  implication.  [Cockburn,  C.  J. — It  must  have 
been  contemplated  that  somebody  would  obtain  the  required  assent.] 
It  may  have  been  expected :  but  is  it  covenanted  ?  Aspdin  v.  Austin, 
5  Q.  B.  671  (E.  C.  L.  R.  vol.  48),  1  D.  &  M.  515,  and  James  v.  Cochrane, 
7  Exch.  170,t(a)  are  also  authorities  to  show  that  the  court  cannot 
infer  a  covenant  unless  the  words  used  evidence  a  clear  and  unmistake- 
able  intention  in  the  parties  to  make  a  covenant.  The  cases  cited  on  the 
other  side  are  all  in  the  defendants'  favour,  as  far  as  they  go.  Porcher  p» 
Gardner  was  disposed  of  by  the  remarks  that  fell  from  the  court.  In 
Wood  v.  The  Copper-Miners  Coompany,  there  was  an  express  agree- 
ment upon  which  the  action  was  founded.  In  Harrison  v.  The  Great 
Northern  Railway  Company,  the  language  used  was  such  that  the  court 
could  not  do  otherwise  than  infer  that  the  company  intended  to  contract 
for  the  required  number  of  sleepers.  And  in  Aulton  v.  Atkins,  they 
declined  to  draw  such  an  inference  from  language  far  stronger  than 
that  which  is  found  here.     [The  court  here  called  on 

0.  Pollock  to  reply. — Rashleigh  v.  The  South  Eastern  Railway  Com- 
pany and  Aspdin  v.  Austin  proceeded  upon  the  rule  "  Expressum  facit 
cessare  taciturn."  In  *both  those  cases  the  deeds  were  carefully  r*fifi7 
drawn  ;  whereas,  it  is  impossible  to  conceive  anything  more  loose  *- 
than  the  agreement  now  in  question.  The  last-mentioned  case  is  com- 
mented upon  by  Erie,  J.,  in  the  House  of  Lords,  in  Emmens  v.  Elder- 
ton,  13  C.  B.  495  (E.  C.  L.  R.  vol.  76),(a)  where  it  is  put  upon  its  true 
ground,  viz.  that  it  never  could  have  been  contemplated  that  the 
defendant  should  enter  into  an  engagement  to  continue  to  carry  on  his 
business  merely  for  the  purpose  of  employing  a  workman.  Here,  the 
parties  contemplate  and  provide  for  the  execution  of  a  more  formal 
instrument :  and  it  would  hardly  be  asking  the  court  too  much  to  call 
upon  them  as  a  court  of  equity  to  carry  out  the  intention  of  the  parties 
in  that  respect. 

Cockburn,  C.  J. — It  appears  to  me  that  there  must  be  judgment  for 
the  defendants  upon  the  demurrer  to  the  second  breach  of  the  declara- 
tion in  this  case.  It  is  true,  that,  according  to  the  authorities  which 
have  been  cited,  where  it  is  ambiguous  on  the  face  of  a  deed,  by  which 
of  the  parties  a  certain  thing  is  to  be  done  which  the  deed  provides 

(*0  Affirmed  in  error,  8  Excb.  556.  f 

(6)  And  iee  Elderton  v.  Emmens,  4  C.  B.  470,  408  (E.  C.  L.  R.  v»l.  56),  6  C.  B.  160  (E.  0, 
L.  R.  voL  60). 
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shall  be  done,  the  court  will  endeavour  to  ascertain  from  the  general 
scope  and  tenor  of  the  instrument  upon  whom  is  cast  the  dutj  of  per- 
forming it.  So,  where  a  covenant  may  be  implied  from  the  general 
provisions  of  the  deed,  though  there  be  no  express  provision  on  the 
subject,  the  court  will  give  effect  to  the  implied  covenant.  But  the 
difficulty  here  is,  that,  there  being  no  express  covenant  by  the  defend- 
ants to  do  that  the  omission  of  which  is  complained  of,  none  arises  by 
implication  so  clear  that  we  can  give  effect  to  it.  The  corporation  of 
Harwich  by  the  memorandum  of  agreement  in  question  agree  to  let  to 
tfifiRI  tne  pl&*ntiff  *ne  making,  constructing,  and  "completing  of  certain 

J  works  which  were  authorized  to  be  made  under  The  Harwich 
Improvement  Quays  and  Pier  Act,  1851,  according  to  certain  plans 
and  specifications ;  and  they  agree  to  pay  to  the  plaintiff,  his  execu- 
tors, &c,  all  and  every  sum  and  sums  of  money  which  might  thereafter 
become  due  and  payable  to  him  by  virtue  of  those  presents,  and  in 
manner  set  forth  in  said  specification,  and  to  carry  out  and  perform  all 
and  every  the  provisions  and  stipulations  provided  in  the  specification 
to  be  carried  out  and  performed.  The  plaintiff,  the  contractor,  also 
thereby  agrees  with  the  corporation  to  take  the  work  and  to  complete 
the  same  in  manner  set  forth  in  the  specification,  and  for  the  sums  and 
subject  to  the  provisions  thereinafter  mentioned,  viz.  certain  works 
described  as  "  the  first  portion"  of  the  said  works,  for  the  sum  of  7318/. 
The  agreement  then  goes  on  to  provide  that  the  plaintiff  shall  well  and 
faithfully  construct  and  execute  "  the  second  portion"  of  the  said  works, 
as  described  and  laid  down  in  the  specification  and  plans,  for  4987J., 
subject  to  the  following  provisions,  that  is  to  say,  amongst  others,  that 
the  assent  of  the  commissioners  of  woods  and  forests  shall  be  given  to 
the  corporation  to  carry  out  the  said  last-mentioned  works  so  far  as 
the  same  might  affect  the  property  or  rights  of  the  crown,  and  that  the 
approbation  of  the  lords  of  the  treasury  shall  be  given  to  the  corpora- 
tion to  raise  the  money  to  pay  for  the  same.  It  has  been  insisted,  on 
the  part  of  the  plaintiff,  that  these  provisions  relate  to  matters  which 
are  to  be  accomplished  by  the  corporation,  the  defendants.  Now,  the 
first  observation  which  arises  upon  that,  is,  that  the  proviso  for  the 
assent  of  the  commissioners  of  the  woods  and  forests  attaches  itself  to 
the  covenant  on  the  part  of  the  plaintiff  for  the  performance  of  the 
works,  and  by  ordinary  intendment  would  operate  a  qualification  of  his 
*tfRQ1  oovenanfc'     But,  assuming  *that  the  proviso  applies  not  merely 

J  to  the  plaintiff's  covenant,  but  also  to  the  covenants  on  the  part 
of  the  corporation, — which  I  consider  to  be  at  best  extremely  doubt- 
ful,— then,  there  being  a  total  absence  of  any  express  covenant  on  the 
part  of  either  to  obtain,  in  the  one  case  the  assent  of  the  commissioners 
of  woods  and  forests,  and  in  the  other  the  approbation  of  the  lords  of 
the  treasury,  it  would  seem  that  the  parties  have  entered  into  the  con- 
tract upon  /he  mere  assumption  that  these  contingencies  would  come  to 
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pass,  and  this  assent  and  approbation  be  given.     If  that  be  so,  the  case 

comes  very  much  within  the  principle  of  Rashleigh  t>.  The  South  Easterh 

Railway  Company,  10  C.  B.  612  (E.  C.  L.  R.  vol.  70),  where  Maule, 

J.,  refers  the  form  of  the  contract  to  an  expectation  of  the  parties  that 

certain  things  which  were  contemplated  would  actually  be  done,  and 

providing  for  what  was  to  happen  upon  that  assumption.     But  the  court 

there  held  that  no  implied  contract  arose  on  the*  part  of  the  defendants 

to  do  the  thing  in  question.     That  seems  to  me  to  be  very  applicable 

to  the  present  case.     The  parties  have  entered  into  a  contract  to  do 

certain  things,  upon  the  assumption  that  certain  necessary  assents  would 

first  be  obtained :  but  there  is  no  provision,  express  or  implied,  to  show 

that  either  of  them  took  upon  themselves  the  accomplishment  of  that 

preliminary  step.     That  being  so,  it  is  not  competent  to  the  court  to 

make  a  contract  for  the  parties  which  they  have  not  thought  fit  to  make 

for  themselves,  or  to  import  a  covenant  which  does  not  arise  by  fair 

and  necessary  implication  from  the  language  they  have  used. 

Cresswell,  J. — I  am  of  the  same  opinion.  The  parties  have  not 
introduced  into  their  contract  words  which  are  sufficient  to  lead  the 
court  to  infer  that  the  defendants  meant  to  covenant  to  obtain  the  assent 
and  approbation  required.  The  parties  may  possibly  have  *con-  r>fi7rt 
templated  that  they  would  be  given ;  but  I  find  nothing  in  the  *■ 
agreement  to  show  that  the  defendants  intended  to  bind  themselves  to 
obtain  them. 

Williams,  J. — I  entirely  concur  in  the  opinions  expressed  by  my 
Lord  and  my  Brother  Cresswell,  and  in  the  reasons  assigned  by  them 
for  holding  the  defendants  entitled  to  judgment. 

Willes,  J. — I  must  confess  I  had  entertained  some  doubt  in  the 
course  of  the  argument.  But,  upon  looking  closely  into  the  agreement, 
I  am  unable  to  find  therein  any  such  covenant  as  the  plaintiff's  counsel 
contended  for.  I  therefore  agree  that  the  defendants  are  entitled  to 
judgment  on  the  demurrer  to  the  second  breach  in  the  declaration. 

Judgment  for  the  defendants. 
C.  Pollock. — The  plaintiff  will  have  judgment  on  the  demurrer  to  the 
second  plea. 

Lush. — The  defendants  must  hrve  judgment  on  the  demurrer  to  the 
replication  to  the  fifth  plea. 

Cockburn,  C.  J. — Probably,  if  the  plaintiff  consents  to  go  no  further 
upon  the  judgment,  the  fifth  plea  and  the  replication  and  demurrer 
thereon,  may  be  struck  out. 


671  MOOR  v.  ROBERTS.    T.  T.  1857 


*671]  *MOOR  v.  ROBERTS  and  Another.    June  8. 

The  court  will  not  allow  interrogatories  (under  the  17  *  18  Viet  o.  125,  a.  51)  tlte  testacy  4 
which  ia  to  discover  how  the  plaintiff  ioteoda  to  shape  his  case,  without  farthering  aaj  esaj 
which  the  defendant  has  to  set  up. 

Neither  will  interrogatories  he  allowed  for  the  purpose  of  oontradioting  a  written  document 

This  was  an  action  against  the  defendants  for  breach  of  an  under- 
taking to  pay  any  deficiency  which  might  arise  on  the  sale  of  certain 
premises. 

The  declaration  stated  that  one  William  Kirby  was  desirous  of  bor- 
rowing the  sum  of  12002.  upon  mortgage  of  certain  land,  with  the  house?, 
messuages,  and  buildings  thereon  erected,  and  known  as  Nos.  12, 13, 
14,  15,  Russell  Terrace,  Holland  Road,  in  the  pounty  of  Surrey,  and  it 
was  proposed  and  intended  that  interest  should  be  payable  on  the  said 
principal  sum  of  12002.  at  the  rate  of,  to  wit,  52.  per  cent,  per  annum, 
and  that  the  mortgage-deed  to  be  executed  should  express  that  such 
interest  should  be  payable,  and  should  also  contain  all  necessary  and 
usual  powers  of  sale  upon  default ;  that  thereupon,  in  consideration 
that  the  plaintiff  and  one  George  Mallows,  since  deceased,  at  the  request 
of  the  defendants,  would  advance  to  the  said  W.  Kirby  the  said  sum  of 
12002.  upon  such  mortgage  as  aforesaid,  the  defendants  undertook  and 
promised  the  plaintiff  and  the  said  G.  Mallows,  that  if,  after  any  sale 
of  the  said  premises  so  to  be  mortgaged  duly  made  under  the  said 

-  powers  of  sale  to  be  contained  in  the  said  mortgage-deed,  the  purchase- 
money  should  not  be  sufficient  to  satisfy  the  aforesaid  sum  of  1200!., 
and  all  interest,  costs,  charges,  and  expenses  which  might  be  then  doe 

•  in  respect  of  the  said  mortgage,  they  would  immediately  thereafter 
make  good  and  pay  to  the  plaintiff  and  the  said  G.  Mallows  such  defi- 
ciency, whether  the  same  should  be  occasioned  by  any  defect  in  the 
title  to  the  said  premises,  or  otherwise  howsoever :  Averment,  that  tbe 
♦R791  P^itttiff  and  the  said  G.  Mallows  did  accordingly  ^advance  to 
-"  the  said  W.  Kirby  the  said  sum  of  12002.  as  aforesaid,  on  mort- 
gage of  the  said  premises,  and  that  a  mortgage-deed  containing,  among 
other  things,  a  provision  as  to  the  payment  of  such  interest  as  afore 
said,  and  also  such  power  of  sale  as  aforesaid,  was  duly  executed  and 
delivered  by  the  said  W.  Kirby  to  him  the  plaintiff  and  the  said  6. 
Mallows,  and  that  afterwards  default  was  made  by  the  said  W.  Kirby, 
to  wit,  in  not  paying  the  said  principal  sum  and  interest,  according  to 
the  terms  of  the  said  mortgage-deed,  whereby  the  said  powers  of  sale 
became  exercisable,  and  were  thereupon  duly  exercised  by  the  plaintiff, 
who  had  survived  the  said  G.  Mallows,  accordingly,  and  the  said  pre- 
mises included  in  the  said  mortgage  and  powers  of  sale  were  dulj  and 
properly  sold  in  virtue  thereof ;  and  that,  upon  the  said  sale,  the  par- 
chase-money  of  the  said  property  was  not  sufficient  to  satisfy  the  sum) 
sum  of  12002.  and  a  further  sum  of  2502.  then  due  in  respect  of  the  said 
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mortgage  for  interest,  costs,  charges,  and  expenses,  and  that  there  wag 
a  deficiency  thereon  to  the  amount  of  800/. ;  and  that  the  plaintiff  and 
the  said  6.  Mallows,  before  his  death,  and  the  plaintiff  since  the  death 
of  the  said  G.  Mallows,  respectively,  did  all  things,  and  all  things  were 
done  and  happened,  to  entitle  him  the  plaintiff  to  have  the  said  sum  of 
8002.  made  good  and  paid  to  him,  as  the  survivor  of  the  said  G.  Mai* 
lows,  but  that  the  defendants  had  not  paid  the  same,  &c. 

The  defendants,  on  the  27th  of  May,  pursuant  to  an  order  of  Crow- 
der,  J.,  of  the  26th,  pleaded, — first,  that  they  did  not  undertake  or 
promise  in  manner  and  form  as  in  the  declaration  alleged, — secondly, 
that  it  was  not  proposed  and  intended  as  in  the  declaration  alleged, — 
thirdly,  that  the  plaintiff  and  the  said  G.  Mallows  did  not  advance  to 
the  said  W.  Kirby  the  said  sum  of  12002.  as  in  the  declaration  alleged, — 
fourthly,  that  a  *mortgage-deed  was  not  executed  and  delivered  r*/*7q 
as  in  the  declaration  alleged, — fifthly,  that  the  said  powers  of  *• 
sale  did  not  become  exercisable,  nor  were  they  exercised,  as  in  the 
declaration  alleged, — sixthly,  that  the  said  premises  were  not  sold  as 
alleged, — seventhly,  that  there  was  not  a  deficiency  upon  the  said  sale, 
as  in  the  declaration  alleged. 

The  defendants  had  previously,  viz.,  on  the  25th  of  May,  taken  out 
a  summons  calling  on  the  plaintiff  to  show  cause  why  they  should  not 
be  at  liberty  to  deliver  to  him  the  following  interrogatories,  pursuant  to 
the  51st  section  of  the  Common  Law  Procedure  Act,  1854,  17  &  18 
Vict.  c.  125  :— 

"  1.  Are  you  the  plaintiff  in  this  action,  and  is  the  same  brought 
with  your  authority  and  on  your  behalf?  and  when  and  whom  did  you 
instruct  to  bring  the  same  ? 

"  2.  Did  you  and  George  Mallows  (since  deceased)  advance  the  12007. 
alleged  to  be  advanced  by  you  and  George  Mallows  to  William  Kirby  ? 
and  did  you  advance  the  same  out  of  your  own  moneys  or  how  other- 
wise ?  and  when  and  how  did  you  pay  the  same  ? 

"3.  Were  you  not  as  a  banker,  or  was  not  your  firm  as  bankers  or 
otherwise,  or  was  either  of  you,  in  the  habit  of  lending  to  one  F.  H.,  of 
&c,  various  sums  of  money  ?  and  was  not  the  alleged  12002.  stated  to 
be  advanced  to  William  Kirby  part  of  such  sums  lent  to  the  said  F.  H. 
by  you  ?  and  were  hot  your  names  made  use  of  in  trust  for  him  ?  and 
we  you  or  were  you  not  guarantied  by  the  said  F.  H.  ?    State  fully. 

"  4.  Was  not  the  said  F.  H.  in  the  habit  of  putting  out  money  on 
mortgage  or  by  way  of  loan  for  you  and  the  said  G.  Mallows,  or  one  of 
you,  on  his  own  guarantee,  and  at  his  discretion  ?  and  was  not  the  said 
12001.  bo  advanced  by  you  and  the  said  G.  Mallows  in  that  manner,  or 
tow  otherwise  ?    State  fully. 

"5.  Had  you  and  the  said  G*  Mallows,  or  either  of  *you,  any  r*fi7* 
interest  whatever  in  the  said  mortgage-debt  and  premises,  beyond  L 
that  of  permitting  your  names  to  be  used  nominally  or  as  a  trustee  for 
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the  said  F.  H.  or  any  other  party,  or  whom  ?  or  what  interest  had  jot 
and  have  you  therein  ?    State  fully. 

«  6.  Hare  you  not  since  the  date  of  the  alleged  mortgage  of  the  15th 
of  January,  1847,  aforesaid,  assigned  all  your  right,  title,  and  interest 
in  the  said  mortgage-debt  and  interest  ?  If  so,  to  whom  and  when  did 
yon  assign  the  same?     State  fully. 

"  7.  Have  you  not  been  released  from  all  claim  in  respect  of  the  said 
mortgage-debt  and  premises  ?  When  was  such  release  executed,  and 
by  whom  given  ?     State  fully. 

"  8.  Was  not  the  guarantee  mentioned  in  the  declaration  intended, 
according  to  the  true  intent  and  meaning  of  the  parties  thereto,  to  hare 
continued  only  till  such  time  as  certain  buildings  should  be  completed 
on  the  said  land  in  the  declaration  mentioned  ?  And  were  not  the  said 
buildings  so  completed  several  years  since  ?  State  when  they  were  so 
completed. 

"  9.  Was  it  not  the  intention  of  the  partita  to  the  said  guarantee 
that  the  said  sum  of  12002.  should  be  repaid  at  a  period  not  exceeding 
three  years  after  the  advance  thereof,  and  that  the  said  guarantee 
should  only  remain  in  force  during  such  period  of  three  years  ?  And 
has  not  the  said  period  of  three  years  long  since  expired  ?  and  when  ? 

"  10.  Did  you,  and  when  and  how,  authorize  a  sale  of  the  said  mort- 
gaged premises  ?  and,  if  so,  what  reserved  price  did  you  place  thereon  ? 
When  did  the  sale  take  place  ?  By  and  to  whom,  and  in  what  manner? 
And  what  was  the  amount  of  the  purchase-money  ?  And  has  the  same, 
or  what  part  thereof,  been,  and  when,  paid  to  you  ? 
♦67 VI  "  ***  What  is  the  balance  of  the  principal  money  *due  to  you? 
J  And  how  and  in  what  manner  is  it  made  out  ?  How  much  for 
interest,  and  how  much  for  costs,  charges,  and  expenses  ?  And  when 
and  to  whom  did  you  pay  the  same  costs,  charges,  and  expenses  ? 

"  12.  Is  not  the  contract  for  the  sale  of  the  said  premises  still 
depending  and  incomplete,  and  subject  to  further  negotiation  and  in- 
quiry ?  And  is  such  contract  of  sale  in  writing  ?  And  how,  when, 
and  between  what  parties  was  the  same  made  ?  And  in  whose  posses- 
sion is  the  same  ?" 

Upon  the  hearing  of  the  summons  on  the  26th  of  May,  the  learned 
judge  made  an  order  disallowing  the  interrogatories,  with  costs. 

Rochfort  Clarke,  on  a  former  day  in  this  term,  obtained  a  rule  call- 
ing  upon  the  plaintiff  to  show  cause  why  that  order  should  not  be  re- 
scinded, and  why  the  defendants  should  not  be  at  liberty  to  deliver  the 
Mid  interrogatories,  &c. 

Qriffit*  now  showed  cause. — The  proposed  interrogatories  are  net 
Such  as  ought  to  be  allowed.  The  rule  on  this  subject  is  well  laid  down 
by  Lord  Campbell,  in  Whateley  v.  Growter,  5  Ellis  &  B.  709  (E.  C# 
L.  B.  vol.  85),  where  he  says — ".  Under  the  Common  Law  Procedure 
4Aot,  1854  (17  &  18  Vict.  c.  125),  s.  51,  a  party  may  administer  inter- 
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rogatories  for  the  purpose  of  obtaining  a  discovery,  if  the  interroga- 
tories are  such  that  the  answers  may  be  reasonably  expected  to  discover 
matters  which  will  advance  the  case  of  the  interrogating  party,  though 
the  answers  may  also  disclose  what  is  the  case  of  the  interrogated 
party.    The  object  of  the  enactment  was,  to  obviate  what  was  a  scandal 
to  the  law,  viz.,  the  necessity  of  commencing  a  fresh  suit  in  a  court  of 
equity  for  the  purpose  of  obtaining  discovery  in  aid  of  an  action  at 
law.     To  effectuate  this,  it  is  enacted,  that,  by  leave  *of  the  r*/j7fi 
court  or  a  judge,  a  party  to  a  suit  may  deliver  <  interrogatories  *■ 
in  writing  upon  any  matter  as  to  which  discovery  may  be  sought.' 
What  is  the  interpretation  to  be  put  upon  that  ?     I  think  it  is  too  wide 
an  interpretation  to  say,  as  seems  to  have  been  said  by  Alderson,  B., 
in  the  case  cited  in  the  Exchequer,(a)  that  every  question  may  be 
asked  on  interrogatories  which  might  be  asked  if  the  party  were  a 
witness  at  the  trial.     I  think  the  interrogatories  must  be  confined  to 
matters  which  might  be  discovered  by  a  bill  of  discovery  in  equity.     I 
adopt  the  rule  in  the  very  terms  used  by  Sir  James  Wigram  :(b)  « The 
right  of  a  plaintiff  in  equity  to  the  benefit  of  the  defendant's  oath,  is 
limited  to  a  discovery  of  such  material  facts  as  relate  to  the  plaintiff's 
case, — and  does  not  extend  to  a  discovery  of  the  manner  in  which  the 
defendant's  case  is  to  be  established,  or  to  evidence  which  relates  ex- 
clusively to  his  case.'     You  may  inquire  into  all  that  is  material  to 
your  own  case,  though  it  should  be  in  common  with  that  of  your  adver- 
sary; but  you  may  not  inquire  into  what  is  exclusively  his  ease." 
Again,  in  Edwards  v.  Wakefield,  6  Ellis  &  B.  462  (E.  G.  L.  R.  vol.  88), 
the  same  learned  judge  says :  "  This  was  an  action  of  trover  by  the 
assignees  of  a  bankrupt,  to  recover  property  alleged  to  form  part  of 
the  bankrupt's  estate  :  and  the  proposed  interrogatories  were  for  the 
purpose  of  compelling  the  plaintiffs  to  state  upon  oath  what  act  or  acts 
of  bankruptcy  they  intended  to  rely  upon  in  support  of  the  title  of  the 
assignees.     We  think  that  the  application  is  not  authorized  by  the 
enactment  in  question.    We  are  disposed  to  think  that  the  section  now 
tinder  our  consideration  is  intended  to  apply  to  cases  only  where  the  mat* 
ters  inquired  into  would  be  evidence  in  the  cause,  and  *that  it  was  r*r»77 
not  intended  thereby  to  give  one  party  the  power  of  asking  the  *• 
other  how  he  intends  to  shape  his  case.     Such  an  inquiry  is  a  mode  of 
requiring  particulars  on  oath  without  the  party  being  obliged  after* 
wards  to  confine  himself  to  the  particulars.     When  the  justice  of  the 
case  requires  Buch  particulars  to  be  given,  the  courts  have  generally 
the  means  of  compelling  them  to  be  given  under  such  provisions  as  are 
reasonable.     We  think  that  we  ought,  at  all  events,  to  held  that  the 
discovery,  under  the  51st  section,  is  limited,  by  the  words  «upon  any 
toatter  as  to  which  discovery  may  be  sought,'  to  the  cases  where  a  diV 

(a)  Osborne  v.  The  London  Dock  Comptnj,  10  Bxch.  698,  M2*f, 

(6)  Wigrnm  on  Diicovery,  2d  edit.  201.  *  -  4 
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coverj  would  be  given  in  equity :  and  we  think  that  the  proposed, 
questions  clearly  fall  within  the  rule  that  a  party  is  not  to  make  a 
fishing  application  as  to  the  manner  in  which  his  adversary  intends  to 
shape  his  case,  and  as  to  .the  evidence  by  which  he  intends  to  support 
it."  "  We  were  much  pressed  with  the  recent  case  of  Flitcroft  r. 
Fletcher,  11  Exch.  543.  f  If  the  court  there  meant  to  decide  that  the 
defendant  may  always  ask  the  plaintiff  to  declare  on  oath  how  he  means 
to  shape  his  case,  we  are  not  prepared  to  assent  to  it ;  and  we  should 
not  feel  ourselves  bound  by  a  decision  of  this  nature,  to  the  same  extent 
as  where  a  decision  can  be  reviewed  on  error,  even  if  the  case  were 
precisely  in  point/'  The  interrogatories  here  proposed  are  open  to  all 
the  objections  above  suggested :  they  are  either  inquiries  as  to  matters 
not  relevant  to  the  cause,  or  directed  to  information  which  the  defend- 
ant has  by  the  ordinary  practice  of  the  court  other  means  of  obtaining, 
or  to  that  which  is  exclusively  the  plaintiff's  case.  The  second,  tenth, 
and  twelfth  interrogatories  relate  exclusively  to  matters  which  the 
plaintiff  would  be  bound  to  prove  in  support  of  his  case :  the  third, 
fourth,  fifth,  seventh,  and  ninth  have  no  application  to  any  of  the 

*fi7K1  issues  *n  *^e  cause:  the  sixth,  can  only  be  for  the  *  purpose  of 
-*  founding  an  application  for  security  for  costs :  the  eighth  goes 
only  to  a  denial  of  the  guarantee  in  terms :  and  the  eleventh  is 
addressed  to  the  damages,  which  do  not  form  a  proper  matter  for 
interrogatories. 

'  JR.  Clarke^  in  support  of  his  rule. — In  Edwards  v.  Wakefield,  6* 
Ellis  &  B.  462  (E.  C.  L.  R.  vol.  88),  the  whole  of  the  proposed  inter- 
rogatories tended  solely  to  an  inquiry  into  the  plaintiff's  case.  But,  in 
Whateley  v.  Crowter,  5  Ellis  &  B.  709  (E.  C.  L.  R.  vol.  85),  the  court 
of  Queen's  Bench  distinctly  recognise  the  right  of  a  party  to  administer 
interrogatories  in  support  of  his  own  case,  even  though  the  answers 
may  at  the  same  time  disclose  the  case  of  his  adversary.  It  is  enough, 
according  to  the  case  of  Croomes  v.  Morrison,  5  Ellis  &  B.  984  (£.  C. 
Lu  R.  vol.  85),  if  the  court  are  satisfied  that  the  interrogatories  are 
pertinent.  [Cockburn,  C.  J. — Can  you  be  permitted  to  ask  the  plain- 
tiff what  is  the  real  nature  of  his  case  ?]  If  any  of  the  interrogatories 
proposed  are  such  as  the  plaintiff  ought  not  to  answer,  he  may  decline 
to  answer  them  on  that  ground.  [Cockburn,  C.  J. — If  this  had  been 
aji  application  to  a  court  of  equity  for  a  discovery,  would  they  have 
granted  what  you  now  ask  ?]  The  true  rule  in  the  court  of  equity  un- 
doubtedly is  as  stated  in  the  passage  cited  by  Lord  Campbell  from 
,Wigram  on  Discovery.  [Cockburn,  C.  J. — Is  it  not  limited  to  this,— 
that,  having  a  ^ase,  you  seek  to  extract  from  your  adversary  the  mean* 
<>f  proviag  it?  Here,  you  are  seeking  to  discover  what  is  the  plain- 
tiff's case.  v  What  is  the  case  which  you  wish  to  establish  ?]  That  th« 
defendants  did  not  enter  into  the  contract  stated  in  the  declaration. 
[Cbesswell,  J. — That  is  in  writing:  it  will  speak  for  itself.]    Tbe 
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defendants  traverse  the  alleged  intention :  the  guarantee  was  not  in* 
tended  to  continue  beyond  three  years ;  and  all  that  it  contemplated  is 
accomplished.  [Cockburn,  G.  J. — In  whose  breast  is  that  ?]  In  the 
plaintiff's  as  well  *as  in  that  of  the  defendants.  The  defend-  r*fi7q 
ants  want  to  show  that  a  third  party,  and  not  the  plaintiff,  was  *■ 
really  the  principal  in  the  transaction.  The  rule  laid  down  in  the 
cases  cited  only  goes  to  preclude  a  defendant  from  putting  to  the 
plaintiff  interrogatories  as  to  something  which  is  exclusively  part  of  his 
case. 

Cockburn,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
The  obvious  intention  of  the  51st  section  of  the  Common  Law  Procedure 
Act,  1854,  was,  to  supersede  the  necessity  of  recourse  being  had  in  all 
cases  to  a  court  of  equity  for  the  purpose  of  aiding  by  discovery  the 
proceedings  in  an  action  at  common  law,  and  to  give  the  courts  of  com- 
mon law  power  to  afford  the  same  sort  of  assistance  to  suitors  there. 
Bat  we  must  consider  what  was  the  object  of  the  act ;  and  we  shall  find 
it  to  have  been  this, — that,  where  either  party  has  a  case,  but  the  mate- 
rials for  proving  it  are  not  in  his  own  possession  or  under  his  own  control, 
lot  in  the  possession  of  his  adversary,  he  should  be  enabled  to  interro- 
gate his  adversary  in  order  to  establish  his  own  case.     But  the  statute 
clearly  was  not  meant  to  apply  so  as  to  enable  one  party  by  means  of 
interrogatories  to  discover  how  the  other  intends  to  shape  his  own  case, 
and  to  see  whether  there  are  any  defects  in  it  which  he  may  avail  himself 
of.    The  defendants  here  do  not  come  with  any  affidavits  showing  how 
the  proposed  interrogatories  will  further  their  defence  to  the  action : 
but  they  come  with  a  series  of  questions  the  manifest  object  of  which 
is  to  probe  the  case  of  the  plaintiff,  without  in  any  degree  advancing 
that  which  they  themselves  propose  to  set  up. 

Crbsswell,  J. — I  am  of  the  same  opinion.  There  is  undoubtedly 
considerable  difficulty  in  drawing  the  line  in  each  case  between  what 
interrogatories  ought  and  *what  ought  not  to  be  allowed.  But  r*APA 
it  seems  to  me  that  all  those  which  are  proposed  in  this  case  fall  L 
within  one  or  other  of  three  classes, — first,  where  the  defendant  is  seek- 
ing to  discover  the  plaintiff's  case,  which  cannot  be  allowed, — secondly, 
where  the  interrogatories  are  what  are  called  fishing  interrogatories, 
thrown  out  for  the  chance  of  getting  hold  of  some  fact  or  admission 
which  might  help  the  defendant's  case, — thirdly,  where  the  proposed 
interrogatories  have  a  tendency  to  contradict  a  written  document.  Upon 
the  whole,  I  think  the  decision  of  my  Brother  Crowder  was  right,  and 
that  this  rule  must  be  discharged. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  This  is  in  sub- 
stance an  attempt  on  the  part  of  the  defendants  by  indirect  means  to 
•btain  a  knowledge  of  what  the  plaintiff  intends  to  rely  on  in  support 
tf  his  case.  To  allow  that  would  be  to  make  the  statute  an  instrument 
tf  oppression  to  the  suitor. 
Willes,  J.,  concurred.  Rule  discharged,  with  costs. 
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♦681]   *GORRISSEN  and  Others  v.  PERRIN  and  Others.   June  11. 

A.  contracted  to  sell  to  B.  1170  "bales"  of  gambler,  "now  on  passage  from  Singapore,  and  ex- 
pected to  arrive  in  London,  vis.  per  Ravenscraig,  805  tales,  per  Ladj  Agnes  Duff,  36&  ©olei.-"— 
Held,  a  warranty  that  the  goods  were  then  on  pa—age. 

Held,  also,  that  evidenoe  was  admissible  to  show  that,  by  the  usage  of  the  trade,  a  "  bale"  of 
gambier  was  understood  to  mean  a  package  of  a  particular  description ;  and  that  the  contract 
was  not  satisfied  by  a  tender  of  packages  of  a  totally  different  sise  and  description. 

Quart,  as  to  the  extent  of  the  vendor's  liability  on  a  sale  of  goods  "  expected  to  arrive*  by  a 
particular  ship,  where  goods  of  the  description  contracted  to  be  sold  do  arrive,  but  are  con- 
signed to  a  third  party  ? 

This  was  an  action  for  the  breach  of  a  contract  for  the  sale  by  the 
defendants  to  the  plaintiffs  of  a  quantity  of  gambier. 

The  first  count  of  the  declaration  stated,  that,  by  an  agreement  made 
between  the  plaintiffs  and  the  defendants,  it  was  agreed  that  the  plain- 
tiffs should  buy  of  the  defendants,  and  the  defendants  should  sell  and 
deliver  to  the  plaintiffs,  1170  bales  of  gambier,  which  the  defendants 
thereby  warranted  to  be  then  on  passage  from  Singapore,  and  expected 
to  arrive  in  London,  that  is  to  say,  805  bales  by  a  vessel  called  the 
Ravenscraig,  and  365  bales  by  a  vessel  called  the  Lady  Agnes  Duff, 
at  certain  prices  then  agreed  upon  between  the  plaintiffs  and  defend- 
ants ;  and  it  was  thereby  further  agreed,  that,  if  either  or  both  of  the 
said  vessels  should  be  lost,  the  said  agreement  should  be  void  for  the 
quantity  so  lost :  Averment,  that  the  plaintiffs  had  done  all  things,  and 
that  all  things  had  happened,  and  all  times  had  elapsed,  necessary  to 
entitle  them  to  a  performance  of  the  said  warranty  of  the  defendants, 
and  to  maintain  this  action  for  non-performance  thereof;  and  that 
neither  of  the  said  vessels  was  lost :  Breach,  that  the  defendants  had 
broken  their  contract,  in  this,  to  wit,  that  1170  bales  of  gambier  were 
not,  nor  was  any  part  thereof,  at  the  time  of  making  the  said  agreement, 
on  passage  from  Singapore,  within  the  true  meaning  of  their  said  con- 
tract ;  whereby  the  plaintiffs  had  lost  and  been  deprived  of  the  said 
gambier,  and  of  the  profit  and  advantage  they  would  have  derived  from 
having  the  same. 

♦6821  *Second  count, — that,  by  agreement  between  the  plaintiffs 
J  and  defendants,  it  was  agreed  that  the  plaintiffs  should  buy  from 
the  defendants,  and  the  defendants  should  sell  and  deliver  to  the  plain- 
tiffs, 1170  bales  of  gambier  then  on  passage  from  Singapore,  and  ex- 
pected to  arrive  at  London,  that  is  to  say,  805  bales  by  a  vessel  called 
the  Ravenscraig,  and  365  bales  by  a  vessel  called  the  Lady  Agnes  Duff, 
at  certain  prices  then  agreed  upon  between  the  plaintiffs  and  the  defend- 
ants ;  and  it  was  thereby  further  agreed,  that,  if  either  or  both  of  the 
said  vessels  should  be  lost,  the  said  agreement  should  be  void  for  the 
quantity  so  lost :  Averment,  that  the  plaintiffs  had  done  all  things,  and 
all  things  had  happened,  and  all  times  had  elapsed,  necessary  to  entitle 
them  to  a  delivery  of  the  said  gambier  by  the  defendants,  and  to  sw 


COMMON  BENCH  REPORTS.    (2  J.  SCOTT.    N.  S.)         68£ 

the  defendants  for  non-delivery  thereof;  and  that  neither  of  the  said 
vessels  was  lost ;  but  that  the  said  specified  quantities  of  gambier  arrived 
at  London  by  the  said  vessels  respectively :  Breach,  that  the  defendants 
did  not  nor  would  at  any  time  deliver  to  the  plaintiffs  the  said  1170 
bales  of  gambier,  according  to  the  true  intent  and  meaning  of  the  said 
contract,  but  tendered  and  offered  to  deliver  to  the  plaintiffs  in  lieu 
thereof  1170  small  packages  of  gambier,  being  a  much  less  quantity 
of  gambier  than  the  1170  bales  of  gambier  so  agreed  to  be  delivered 
by  the  defendants  to  the  plaintiffs ;  and  the  plaintiffs  had  thereby  been 
deprived  of  the  said  gambier,  and  of  the  profit  and  advantage  they 
would  have  derived  from  having  the  same :  Claim,  1000/. 

The  defendants  pleaded, — first,  that  they  did  not  promise  as  alleged,— 
secondly,  to  the  first  count,  that  the  bales  of  gambier  in  the  contract 
mentioned  were  at  the  time  of  making  the  contract  on  passage  from 
Singapore, — thirdly,  to  the  second  count,  that  the  specified  quantities 
of  gambier  did  not  arrive  at  London  by  the  *said  vessels  or  r*fi«o 
either  of  them  respectively, — fourthly,  to  the  second  count,  that  *• 
the  defendants*  were  at  all  times  ready  and  willing  to  deliver  to  the 
plaintiffs  all  the  said  gambier  which  did  arrive  in  the  said  vessels,  or 
either  of  them,  and  that  the  plaintiffs  were  not  ready  nor  willing  to 
accept  the  same, — fifthly,  to  the  second  count,  that  the  defendants  did 
deliver  to  the  plaintiffs  the  said  gambier,  according  to  the  true  meaning 
of  the  said  contract.     Issue  thereon. 

The  cause  was  tried  before  Gockburn,  C.  J.,  at  the  sittings  in  Lon- 
don after  last  Michaelmas  Term.  The  facts  were  as  follows : — On  the 
5th  of  February,  1856,  one  Field,  a  colonial  broker,  was  instructed  by 
the  plaintiffs  to  procure  for  them  about  100  tons  of  gambier.  Field 
informed  them  that  he  had  two  shipments  to  dispose  of,  and  they  agreed 
to  take  them ;  and,  accordingly,  Field  on  the  same  day  sent  them  the 
following  bought-note : — 

"  London,  5th  February,  1856. 

"  Messrs.  Oorrissen,  Huffel  &  Co. 

"  Gentlemen, — I  have  this  day  bought  by  your  order  and  for  your 
account,  1170  bales  gambier,  now  on  passage  from  Singapore,  and  ex- 
pected to  arrive  at  London,  viz. 

"  Per  Ravenscraig        .        •  .  805  bales 

« Per  Lady  Agnes  Duff,        .         .  365    " 


1170  bales,  at  15*.  6d.  per  cwt*9 
•  sound. 


«  For  damages,  if  any,  an  allowance  to  be  made  of 
"  1*.  per  cwt.  1st  class,  damaged  or  heated, 
« 2*.       "         2d     "  " 

<*8t.       «        8d    "  " 
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«  Should  either  or  both  vessels  be  lost,  this  contract  void  for  quan- 
tity so  lost. 

♦6841       *"  Usual  conditions.     Prompt,  three  months  from  last  day 
•'  landing.     Deposit,  15  per  cent. 

«  Brokerage,  J  per  cent.  «  W.  Field,  Broker." 

A  sold-note  in  similar  terms  was  on  the  same  day  sent  by  the  broker 
to  the  defendants. 

The  Ravenscraig  arrived  in  London  on  the  24th  of  March,  baring 
on  board  805  packages  of  gambier,  consigned  to  the  defendants,  and 
five  other  parcels  containing  in  the  aggregate  2382  bales  consigned  to 
other  parties.  The  Agnes  Duff  arrived  on  the  25th  of  April,  having 
on  board  365  packages  of  gambier  consigned  to  the  defendants,  and 
1693  bales  consigned  to  other  parties. 

The  805  packages  by  the  Ravenscraig,  and  the  365  by  the  Lady 
Agnes  Duff,  turned  out  to  be  of  less  than  a  third  of  the  size  and  weight 
of  the  packages  usually  known  in  the  market  as  "  bales"  of  gambier, 
which,  it  was  proved,  average  about  2  cwt.  each. 

All  the  other  packages  brought  by  the  two  vessels  were  in  fact  ordi- 
nary bales.  The  plaintiffs  thereupon  declined  to  receive  the  gambier 
as  a  performance  of  the  contract,  but  by  arrangement  they  afterwards 
took  it  without  prejudice. 

Evidence  was  offered  on  the  part  of  the  plaintiffs,  that  the  term 
"bale,"  as  applied  to  gambier,  was  universally  understood  to  mean  a 
compressed  bale  of  the  average  weight  of  2  cwt.  This  was  objected 
to  on  the  part  of  the  defendants,  on  the  ground  that  it  was  in  effect 
varying  by  parol  evidence  a  written  contract,  which  was  not  ambiguous 
upon  the  face  of  it,  and  which  related  to  certain  specific  packages  which 
were  identified  therein.     The  evidence  was  received. 

On  the  part  of  the  plaintiffs  it  was  submitted,  that  the  contract 
amounted  to  a  warranty  that  1170  bales  of  the  description  commonly 
*/io~-,  known  in  the  market  as  *bales  of  gambier,  were  on  their  pass- 
-J  age  from  Singapore  in  the  vessels  named,  and  that  that  warranty 
was  broken  ;  or,  assuming  the  contract  to  be  conditional  on  the  arrival 
of  the  bales,  the  plaintiff  was  still  entitled  to  recover,  inasmuch  as  a 
sufficient  number  of  bales  did  in  point  of  fact  arrive  by  the  Ravenscraig 
and  Lady  Agnes  Duff  to  satisfy  the  contract,  though  consigned  to  other 
parties. 

For  the  defendants,  it  was  insisted  that  the  contract  was  conditional, 
depending  upon  the  double  contingency  of  the  stipulated  number  of 
bales  arriving  by  the  vessels  named,  and  coming  consigned  to  the  de- 
fendants. 

The  Lord  Chief  Justice  left  it  to  the  jury  to  say  whether  the  pack- 
ages in  question  were  "bales"  in  the  ordinary  acceptation  of  the  term, 
and  whether  that  term  had  by  the  usage  of  the  gambier  trade  acquired 
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the  signification  contended  for  by  the  plaintiff,  viz.,  that  of  a  package 
compressed,  and  weighing  upon  an  average  2  cwt. 

The  jury  found  that  the  packages  were  not  "bales"  in  the  ordinary 
acceptation  of  the  term,  and  that  the  bale  of  gainbier  known  in  the 
trade  was  a  package  compressed  and  weighing  2  cwt.  His  Lordship 
thereupon  directed  a  verdict  to  be  entered  for  the  plaintiffs,  reserving 
leave  to  the  defendants  to  move. 

James  Wilde,  Q.  C,  in  Hilary  Term  last,  accordingly  obtained  a  rule 
nisi  to  enter  a  verdict  for  the  defendants  on  the  first  count  of  the  de- 
claration, on  the  grounds  "  that  there  was  no  warranty  that  the  bales 
mentioned  in  the  contract  were  the  usual  bales  sold  in  London,  and  that 
the  evidence  was  inadmissible ;  also  that  there  was  no  warranty  that  at 
the  time  of  the  contract  the  bales  were  on  their  passage,  and  that  the 
goods  delivered  were  sufficient  to  fulfil  the  contract ;  and  on  the  second 
count,  on  the  ground  that  the  defendants  were  not  *bound  to  r+^r>/> 
deliver  any  other  bales  than  those  which  they  did,  and  that  the  *• 
bales  belonging  to  others  which  did  arrive  were  not  the  bales  contracted 
for;"  or  for  a  new  trial,  on  the  ground  that  the  evidence  as  to  the 
meaning  of  the  word  "bale"  was  inadmissible.     He  submitted  that 
the  words  "now  on  passage  from  Singapore,"  were  words  of  condition, 
and  not  of  warranty ;  and  he  referred  to  Hay  ward  v.  Scougall,  2  Gampb. 
86,  Boyd  v.  Siffkin,  2  Campb.  826,  Bold  v.  Rayner,  1  M.  &  W.  343,f 
Lovatt  v.  Hamilton,  5  M.  &  W.  639,  f  Stockdale  v.  Dunlop,  6  M.  k  W. 
224,f  Johnson  v.  Macdonald,  9  M.  &  W.  600,  f  Fischel  v.  Scott,  15  0. 
B.  69  (E.  C.  L.  R.  vol.  80),  and  Barker,  App.,  Windle,  Resp.,  6  Ellis 
4  B.  675  (E.  C.  L.  R.  vol.  88). 

Byle9y  Serjt.,  and  Honyrnany  in  Easter  Term,  showed  cause. — The 
first  question  is,  whether  the  evidence  of  the  understanding  of  the  trade 
as  to  the  meaning  of  the  term  "bale"  was  properly  received.     Upon 
that  the  current  of  authorities  is  tolerably  clear.    In  the  notes  to  Wig- 
glesworth  v.  Dallison  (Dougl.  201),  in  1  Smith's  Leading  Gases,  453, 
462,  the  rule  is-  thus  stated, — "  With  respect  to  commercial  contracts, 
it  has  been  long  established  that  evidence  of  a  usage  of  trade  applica- 
ble to  the  contract,  and  which  the  parties  making  it  knew,  or  may  be 
reasonably  presumed  to  have  known,  is  adnr  issible  for  the  purpose  of 
importing  terms  into  the  contract  respecting  which  the  written  con- 
tract is  silent."     And  this  rule  is  not  limited  to  contracts  which  are 
strictly  of  a  mercantile  character :  thus,  in  Smith  v.  Wilson,  3  B.  & 
Ad.  728  (E.  C.  L.  R.  vol.  23),  evidence  was  received  to  show  that  by 
the  custom  of  a  particular  district  the  words  "1000  rabbits"  meant 
"1200   rabbits."      See   the   authoritiea  also   referred   to* in   Taylor 
on  Evidence,  2d  edit.  §§  1061,  1062.     In  Taylor  v.  Briggs,  2  C.  k 
$•  525  (E.  C.  L.  R.  vol.  12),  where  a  controversy  arose  as  to  the 
leaning  of  the  word  "cotton  in  bales"  in  a  charter-party,  Abbott, 
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*C.  J.,  said :    « If  the  word  <  bale'  had  acquired  a  particuhr 


meaning  in  regard  to  the  trade  of  Liverpool  and  Alexandria,  I 
should  consider  that  that  meaning  should  apply  in  this  case ;  bat  there 
should  be  distinct  evidence  that  the  word  has  that  particular  meaning.'9 
Here  there  wa$  distinct  evidence  upon  the  subject.     The  contract  is 
for  1170  bales  of  gambier.     Would  that  be  satisfied  by  the  delivery  of 
1170  packages  of  any  size  or  description  ?     If  not,  evidence  clearly 
must  be  admissible  to  show  what  the  things  are  with  respect  to  which 
the  parties  are  contracting.     [Cockburn,  C.  J. — If  the  term  "bale," 
as  applied  to  gambier,  has  acquired  in  the  particular  trade  a  significa- 
tion differing  from  its  ordinary  signification,  evidence  must  be  received 
on  the  subject,  otherwise  effect  is  not  given  to  the  contract.]     It  is 
difficult  to  perceive  upon  what  foundation  the  objection  to  the  evidence 
rests.     Then,  as  to  the  construction  of  the  contract.     The  declaration 
contains  two  counts :  the  first  treats  the  statement  in  the  contract  that 
the  bales  were  "  then  on  passage  from  Singapore,"  as  a  warranty, 
alleging  for  breach  that  the  1170  bales  of  gambier  were  not  at  the  time 
of  making  the  agreement  on  passage  from  Singapore;  and  the  second 
proceeds  upon  the  assumption  that  the  stipulated  quantity  of  bales  had 
arrived  by  the  ships  in  question,  and  alleges  for  breach  their  non-de- 
livery.    Whatever  be  the  construction,  therefore,  which  the  court  put 
upon  the  contract,  one  or  other  of  these  counts  must  be  supported ;  for, 
if  the  first  is  not  made  out,  it  is  by  reason  of  a  fact  which  entitles  the 
plaintiffs  to  a  verdict  upon  the  second  count,  viz.,  that  the  goods  con- 
tracted for  did  arrive.     [Cockburn,  C.  J. — Do  you  contend,  that,  if  a 
man  contracts  to  sell  you  goods  expected  to  arrive  by  such  a  ship,  he 
is  bound  to  deliver  to  you  somebody  else's  goods  ?]     Such  seems  to 
have  been  the  impression  of  this  court  in  Fischel  v.  Scott,  15  C.  B.  69. 
*RRR1  [Cresswell,  J. — *There  was  no  decuion  in  that  case ;  the  de- 
J  fendants  elected  to  amend,  though,  as  appears  from  the  note  at 
the  end  of  the  case,  they  ultimately  declined  to  avail  themselves  of  the 
leave  to  do  so.]     Assume,  for  the  present,  that  the  contract  is  confined 
to  gambier  the  property  of  the  defendants, — in  order  to  establish  their 
right  to  recover  upon  the  first  count,  the  plaintiffs  must  make  out  that 
the  contract  involves  a  warranty  that  the  articles  contracted  for  were 
«  bales  of  gambier"  in  the  sense  found  by  the  jury,  and  that  they  were 
then  on  passage  from  Singapore.     [Cockburn,  C.  J. — The  argument 
on  the  other  side,  as  to  this  part  of  the  case,  is,  that  the  contract  is 
conditional  on  the  contingency  of  the  ships'  arrival  each  with  the  stipu- 
lated number  of  bales  of  gambier  on  board.]     A  contract  for  the  sale 
of  goods,  «  on  arrival"  (Boyd  v.  Siff  kin,  2  Campb.  326),  "  to  be  shipped" 
or  "  to  arrive"  by  a  particular  ship  (Splidt  t>.  Heath,  2  Campb.  57,  n.t 
Lovatt  v.  Hamilton,  5  M.  &  W.  639,  f  Stockdale  v.  Dunlop,  6  M.  &  W. 
224,f  Johnson  v.  Macdonald,  9  M.  k  W.  600f),  or  "  that  may  be 
loaded"  (Hay ward  v.  Scougall,  2  Campb.  56),  has  been  held  to  be  sob* 
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ject  to  the  doable  contingency  of  the  arrival  of  the  vessel  named,  and 
of  the  goods  being  on  board.     But  no  case  has  yet  held  the  contract  to 
be  conditional  where  the  words  used  are  at  all  like  those  used  in  the 
present  case, — "  now  on  passage  from  Singapore,  and  expected  to  arrive 
in  London  per  Ravenscraig  and  Lady  Agnes  Duff."     If  these  words  do 
not  amount  to  a  warranty  on  the  part  of  the  seller  that  the  goods  were 
then  on  their  passage  from  Singapore,  it  is  impossible  to  conceive  any 
words  which  would  amount  to  a  warranty.     The  introduction  of  "  ex- 
pected to  arrive"  cannot  control  the  absolute  and  unconditional  words 
by  which  they  are  preceded, — "now  on  passage  from  Singapore."     In 
Ollive  v.  Booker,  1  Exch.  416,  f  to  an  action  for  not  loading  a  vessel  in 
pursuance  of  the  terms  of  a  ^charter-party,  the  defendant  pleaded,  r*finQ 
setting  out  the  whole  of  the  charter-party,  which  stated  that  it  ^ 
was  agreed  between  the  plaintiff,  "  original  charterer  of  the  good  ship  or 
vessel  Dove,  A.  1,  of  the  measurement  of  149  tons,  or  thereabouts,  now 
at  seay  having  Mailed  three  week*  ago9  or  thereabouts,"  and  the  defend- 
ant, that  the  ship,  being  tight,  staunch,  &c,  should  proceed  to  Mar- 
seilles (after  having  delivered  her  cargo  at  Genoa),  and  there  load 
certain  goods  of  the  defendant,  and  therewith  proceed  to  a  safe  port  in 
the  United  Kingdom,  calling  at  Cork  or  Falmouth,  for  a  certain  rate 
of  freight,  Ac.     The  plea  then  averred,  that  time  was  an  essential  and 
material  part  of  the  contract ;  that  the  probable  situation  of  the  vessel 
with  reference  to  the  date  of  her  sailing,  and  the  object  of  her  voyage, 
was  albo  an  essential  and  material  part  of  the  contract ;  and  that,  in 
point  of  fact,  at  the  time  of  the  making  of  the  charter-party,  the  vessel 
had  not  sailed  three  weeks  before,  but,  on  the  contrary,  had  sailed  at  a 
materially  and  unreasonably  later  time,  to  wit,  one  week  later,  of  which 
the  defendant  had  no  notice  or  knowledge,  for  which  cause  the  defend- 
ant neglected  and  refused  to  load  the  vessel.     It  was  held  that  the  time 
at  which  the  vessel  sailed  was  material,  and  that  the  statement  in  the 
charter-party  amounted  to  a  warranty.     "The  main  question,"  saya 
Parke,  B.,  "  is,  whether  the  allegation  in  the  charter-party,  of  the  vessel 
being  <  now  at  sea,  having  sailed  three  weeks  ago,'  is  a  warranty  or  a 
representation.     In  the  construction  of  agreements,  as  in  the  case  of 
contracts  under  seal,  we  should  endeavour  to  discover  the  intention  of 
the  parties.     Here  it  is  stated  that  the  vessel  was  now  at  sea,  having 
Bailed  three  weeks :  and,  if  time  is  of  the  essence  of  the  contract,  no 
doubt  it  is  a  warranty,  and  not  a  representation.     Such  also  is  the  case 
i&  policies  of  insurance.     It  appears  to  me  that  it  is  a  warranty,  and 
not  a  representation,  that  the  *vessel  had  sailed  three  weeks.    It  rffiq« 
ift,  therefore,  a  condition  precedent.     The  rule  depends  upon  *• 
ftch  particular  contract,  and  here  time  was  of  the  essence  of  the  con* 
tact,  as  much  so  as  the  statement  that  she  was  a  sound  vessel."     So, 
here,  the  statement  that  the  goods  were  then  on  passage  was  of  the 
5tiy  essence  of  the  contract,  and  could  not  have  been  intended  as  mere 
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Words  of  representation  or  description.     In  Shepherd  v.  Kain,  5  B.  k 
Aid.  240  (E.  C.  L.  It.  vol.  7),  where  an  advertisement  for  the  sale  of  a 
ship  described  her  as  "  a  copper-fastened  vessel/'  adding  that  the  vessel 
was  to  be  taken  with  all  faults,  without  any  allowance  for  any  defects 
whatsoever,  and  it  appeared  that  she  was  only  partially  copper-fast- 
ened,— it  was  held,  that,  notwithstanding  the  words  "  with  all  faults* 
Itc,"  the  vendor  was  liable  for  the  breach  of  the  warranty.     In  giving 
judgment,  the  court  there  say :  "  The  meaning  of  the  advertisement 
must  be,  that  the  seller  will  not  be  responsible  for  any  faults  which  a 
copper-fastened  ship  may  have.     Suppose  a  silver  service  sold  «  with  all 
faults,'  and  it  turns  out  to  be  plated ;  can  there  be  any  doubt  that  the 
vendor  would  be  liable  ?     <  With  all  faults'  must  mean,  with  all  faults 
which  it  may  have  consistently  with  its  being  the  thing  described. 
Here,  the  ship  was  not  a  copper-fastened  ship  at  all. "(a)     In  Barker 
v.  Windle,  6  Ellis  &  B.  675  (E.  G.  L.  R.  vol.  88),  the  statement  in  the 
charter-party  that  the  ship  was  A.  1,  was  mere  matter  of  description, 
or,  as  was  said  in  Hurst  v.  Usborne,  18  C.  B.  144  (E.  C.  L-  R.  vol. 
86),  a  warranty  of  her  then  state  only.     In  Allan  v.  Lake,  18  Q.  B. 
660  (E.  C.  L.  R,  vol.  83),  the  defendant,  by  his  agent,  sold  the  plain* 
tiffs  a  parcel  of  turnip-seed,  and  gave  the  following  sold-note  : — "  Mr. 
T.  C.  R.  (defendant's  agent).     Sold  Messrs.  B.  &  Co.  (plaintiffs),  for 
Mr.  C.  Lake  (defendant),  14  quarters  Skirving's  Swedes,  at  17t-  per 
*fiQ11  bushel;"  and  it  was  held  *that  this  description  of  the  seed  ia 
J  the  sold-note  amounted  to  a  warranty  that  it  was  Skirving's 
Swedes."     So,  in  Nichol  v.  Godts,  10  Exch.  191,f  it  was  held  that  an 
agreement  for  the  sale  and  delivery  of  certain  oil,  described  as  "  foreign 
refined  rape-oil,  warranted   only  equal  to  samples,"  is  not  complied 
with  by  the   tender  of  oil  which  is  not  "foreign  refined  rape-oil/' 
although  it  be  equal  to  the  quality  of  the  samples.     Pollock,  C.  B., 
there  says :  "  The  important  words  in  the  contract  are  these :  *  foreign 
refined  rape-oil,  warranted  only  equal  to  samples.'     My  Brother  Parke 
told  the  jury,  that,  according  to  the  true  construction  of  this  contract, 
not  only  the  article  delivered  must  agree  with  the  samples  in  quality, 
which  was  the  meaning  of  the  words  <  warranted  only  equal  to  samples,' 
but  also  that  the  oil  ought  to  agree  with  the  description  of  it  in  the  con- 
tract as  to  its  character.     It  was  contended  by  Mr.  Watson  that  the 
expression  «  warranted  only  equal   to  samples'  excluded  every  other 
description  of  warranty ;  and,,  provided  the  oil  delivered  was  equal  to 
the  samples,  that  was  sufficient  to  render  the  defendant  liable  to  take  it 
find  pay  for  it,  although,  in  point  of  fact,  it  did  not  answer  the  descrip- 
tion of  being  foreign  refined  rape-oil.     The  effect  of  that  argument  is, 
to  render  the  words  '  foreign  refined  rape-oil'  cf  no  avail.     Such  a  pro- 
position cannot  be  supported.     I  think  the  direction  was   perfectly 
correct ;  for,  as  my  Brother  Piatt  observed,  it  could  not  be  contended 

(a)  But  tea  Tajlor  «.  Bullen,  6  Bsch.  779.  f 
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that,  if  it  had  turned  out  that  the  oil  was  whale-oil,  the  contract  would 
have  been  performed."     That  affords  a  decisive  answer  to  any  argu- 
ment that  may  be  founded  upon  the  words  "  expected  to  arrive,"  in 
this  case.     [Cresswell,  J. — Suppose  the  defendants  had  tendered,  as 
a  fulfilment  of  their  contract,  1170  packages  of  gambier  of  2  cwt.  each; 
but  not  properly  packed, — could  the  plaintiffs  have  objected  to  receive 
them  ?     The  argument  must  go  that  length  upon  this  part  of  the  case.} 
•If  the  packages  were  such  as  not  to  answer  the  description  of  r^ao 
"bales  of  gambier,"  it  is  submitted  that  they  might  be  rejected.  *■ 
The  description  on  the  sale  of  goods  is  an  express  warranty.(a)    Should 
the  court  he  of  opinion  that  the  contract  does  not  amount  to  a  warranty 
that  the  goods  contracted  to  be  sold  were  actually  shipped,  the  plaintiffs 
are  still  entitled  to  recover  upon  the  second  count.     The  Ravenscraig 
and  Lady  Agnes  Duff  arrived  in  London,  with  the  stipulated  quantity 
of  bales  of  gambier  on  board,  although  not  belonging  to  the  defendants. 
There  is  nothing  illegal  in  a  man  contracting  to  sell  goods  which  he 
has  not:   Hibblewhite  v.  M'Morine,  5  M.  &  W.  462.  t     A  man  may 
lawfully  contract  to  sell  to  another  the  horse  that  shall  win  the  next 
Derby.(fc)      [Cockburn,  C.  J. — We  must  put  a  reasonable  construction 
upon  the  contract:  it  cannot  be  assumed  that  the  defendants  meant  to 
sell  somebody  else's  goods.     The  case  of  Fischel  v.  Scott,  15  C.  B.  69 
(E.  C.  L.  R.  vol.  80),  though  not  precisely  a  decision  upon  the  point, 
contains  *a  pretty  strong  intimation  of  the  opinions  of  two  mem-  r+fiqo 
hers  of  the  court.     The  contract  there  was  for  "  100  hhds.  of  ^ 
Gingelly  oil  expected  to  arrive  by  the  ship  Resolute  from  Madras:"  the 
Resolute  arrived  with  100  hhds.  of  Gingelly  oil  on  board,  but  it  turned 
out  that  34  hhds.  only  were  consigned  to  or  under  the  power  or  control 
of  the  seller.     Maule,  J.,  said  :  "  The  oil  is  described  pretty  clearly : 
the  question  is,  whether  the  oil  which  came  was  oil  *  expected  to  arrive 
per  Resolute.'  "    And  Jervis,  C.  J.,  said :  "  The  oil  which  was  expected 
did  arrive.     The  defendant  expected  it  to  come  consigned  to  him  ;  but 
it  turned  out  that  it  was  consigned  to  some  one  else."     In  Vernede  v. 
^feber,  1  Hurlst.  &  N.  311, f  special  words  were  introduced  into  the 
contract  to  avoid  this  difficulty, — "  provided  the  same  be  shipped  for 
seller's  account."     Upon  the  whole,  it  is  submitted  that  there  was  here 
a  warranty  on  the  part  of  the  seller  that  the  goods  were  actually  shipped 

(«)  See  Sitnond  v.  Braddon,  ante,  p.  324. 

W  In  Pothier  on  Obligations,  Vol.  I.,  P.  1,  e»  1,  8.  4,  £  2,  p.  78,  it  is  said:  "Even  things 
wbich  do  Dot  belong  to  the  debtor,  but  to  another  person,  may  be  the  object  of  an  obligation,  as 
heu  thereby  obliged  to  purchase  or  otherwise  procure  theui  in  order  to  fulfil  his  engagement; 
tQd,  if  the  real  owner  will  not  part  with  them,  the  debtor  cannot  insist  that  ho  is  discharged 
fauuhiii  obligation  under  the  pretext  that  no  man  can  be  obliged  to  perform  an  impossibility, 
'or,  this  excuse  is  only  valid  in  case  of  an  absolute  impossibility ;  but,  where  the  thing  is  pos- 
sible in  itself,  the  obligation  subsists,  notwithstanding  it  is  beyond  the  means  of  the  person 
obliged  to  accomplish  it ;  and  he  is  answerable  for  the  damages  occasioned  by  the  no  n -perform- 
ance of  his  engagement.  The  thing  being  possible  in  its  nature,  is  sufficient  to  induce  the 
creditor  to  rely  upon  the  performance  of  the  promise.  The  fault  is  imputable  to  the  debtor,  for 
sot  having  duly  examined  whether  it  was  in  his  power  to  accomplish  what  he  promised  or  not1* 
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and  on  passage,  or,  if  there  was  no  warranty,  but  the  contract 
conditional  only,  that  the  condition  has  been  fulfilled  by  the  arrival  of 
the  vessel  with  a  sufficient  quantity  of  bales  of  gambier  on  board  to 
answer  the  contract,  and  that  the  plaintiffs  were  entitled  to  have  them 
delivered  to  them. 

Jatne$  Wilde,  Q.  C,  and  Blackburn,  in  support  of  the  rule. — The 
substantial  question  here  is  that  which  arises  upon  the  meaning  of  the 
contract.     Three  constructions  are  proposed :  it  may  mean  compressed 
bales,  which  averaged  2  cwt.  each,  and  which  were  on  board  the  two 
vessels  named,  but  were  consigned  to  strangers,— or  compressed  bales 
of  2  cwt.  which  never  were  on  passage  at  all,  and  about  which  the 
vendors  are  supposed  to  warrant  that  they  were  on  passage,— or  tb*> 
•bales  or  packages  which  were  on  board,  and  which  did  belong  to  the 
*fi<U1  ven(*or8*     ^  *he  court  are  to  choose  between  *these  three,  iade^ 
J  pendently  of  authority,  there  can  be  little  doubt  that  they  would 
-conclude  that  the  vendors  intended  to  sell  and  the  vendees  to  buy  that 
which  the  former  had  to  sell.     1.  What  reason  is  there  for  presuming 
that  the  parties  intended  to  deal  with  goods  in  which  the  vendors  had 
no  interest  ?     Fischel  v.  Scott,  15  C.  B.  69  (E.  C.  L.  R.  vol.  80),  is 
supposed  to  be  an  authority  against  the  defendants  upon  this  point. 
There,  the  plaintiff  declared,  not  setting  out  a  mercantile  contract, 
but  merely  alleging  that  it  was  agreed  between  himself  and  the  defend- 
ants to  buy  of  them  certain  oil  "  expected  to  arrive  from  Madras*'  by 
a  particular  vessel,  that  the  oil  did  arrive,  and  the  defendants  refused 
to  deliver  it:   the  defendants  did  not  by  their  plea  answer,  as  they 
should  have  done,  that  the  oil  which  was  expected  belonged  to  them, 
but  did  not  arrive ;  but  they  simply  denied  that  the  oil  which  did  arrive 
belonged  to  them :  and  the  court  in  effect  say  that  the  plea  admits  that 
the  oil  which  was  the  subject  of  the  contract  did  arrive,  but  seeks  to 
exonerate  the  defendants  from  liability  to  deliver  it,  by  saying  that  it 
was  not  their  property.     There  was  no  contract  before  the  court  upon 
which  to  put  a  construction.(a)     This,  therefore,  is  a  totally  different 
case  from  that.     Here,  the  exact  number  of  packages  contracted  to 
be  sold  did  arrive  by  the  vessels  named, — 805  by  the  Ravenscraig, 
and  365  by  the  Lady  Agnes  Duff,  the  whole  of  which  were  consigned 
to  the  person  from  whom  the  defendants  bought :  and  the  court  are 
asked  to  hold,  that,  under  these  circumstances,  the  parties  were  con- 
tracting about  the  bales  of  some  other  *people,  of  which  there 
were  enough  on  board  of  either  vessel  to  satisfy  the  contract, 
but  it  was  not  shown  that  a  sufficient  quantity  belonged  to  anv  one 
consignee.     Hayward  v.  Scougall,  2  Campb.  56,  is  precisely  in  point 
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(a)  The  learned  counsel  stated  that  he  had  been  informed  bj  Mr.  Tomlinson,  who  argri«t  the* 
ease,  that  the  reason  why  the  defendants  declined  to  avail  themselves  of  the  leave  to  Hiatal 
was,  that  the  matter  in  dispute  was  of  such  small  value  that  it  was  thought  not  worth  vtul* 
further  to  contest  it. 
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The  defendants  sold  to  the  plaintiffs  ajl  the  hemp  that  might  be  shipped 
on  board  certain  vessels  at  Riga,  not  exceeding  300  tons,  by  Messrs, 
Schmids  k  Co.,  the  agents  of  the  concern :  the  Messrs.  Schmids  shipped 
on  beard  these  vessels  only  71  tons  of  hemp  on  account  of  the  defendants, 
but  upwards  of  300  tons  on  account  of  other  persons  :  and  it  was  held 
that  the  contract  must  be  confined  to  such  hemp  as  the  Schmids  should 
ship  as  agents  to  the  defendants,  and  that  the  defendants  were  not 
answerable  to  the  plaintiffs  for  more  than  the  71  tons.  Lord  Ellen* 
borough  said :  "  As  all  the  hemp  which  the  Schmids  were  to  ship  at 
Riga  was  not  to  belong  to  the  defendants,  this  renders  it  improbable 
that  they  should  mean  to  sell  what  was  not  their  own.  In  the  case 
alluded  to  (Splidt  v.  Heath,  2  Campb.  57,  n.),  the  party  had  agreed 
to  ship  and  deliver  a  certain  quantity  of  hemp ;  and,  to  be  sure,  nothing 
could  excuse  him  from  doing  so.  But  here  the  defendants  only  sold 
what  they  supposed  their  agents  would  ship  for  them.  No  doubt  they 
expected  Schmids  &  Co.  to  ship  at  least  300  tons  of  hemp  on  their 
account :  but  they  were  disappointed.  They  seem  to  have  contemplated 
the  possibility  of  this.  They  say,  in  substance,  «  We  will  sell  you  all 
that  our  agents  at  Riga  ship  for  us,  to  the  amount  of  300  tons.  If 
they  send  us  so  much,  you  shall  have  it ;  if  they  send  us  none,  we  have 
sold  none  to  you.'  The  words  employed  are  by  no  means  strong  enough 
to  intimate  that  they  had  undertaken  to  sell  that  which  did  not  belong 
to  them,  and  over  which  they  had  no  control."  2.  The  contract  in 
question  is  one  of  a  class  which  is  common  in  modern  times,  where  the 
sale  is  of  goods  "  to  arrive,"  or  "  on  arrival."  With  *the  excep-  rtfiqft 
tion  of  Fischel  v.  Scott,  this  is  the  first  case  in  which  the  words  *• 
used  have  been  "  expected  to  arrive. "(a)  It  is  a  somewhat  stronger  ex- 
pression than  the  others  ;  and  shows  that  the  parties  are  dealing  with 
a  thing  which  they  know  something  about.  The  word  "  expected"  is 
not  inserted  with  a  view  to  the  protection  of  the  vendor  in  case  the 
vessels  should  be  lost ;  for,  that  contingency  is  expressly  provided  for. 
[Cockburn,  C.  J. — The  same  words  occur  in  the  contract  in  Johnson 
v.  Macdonald,  9  M.  &  W.  600  ;f  and  they  were  held  not  to  have  the 
effect  of  altering  the  contract,  which  was  conditional  on  the  double 
event  of  the  arrival  of  the  vessel  with  the  goods  on  board.  Cresswell, 
J. — My  Brother  Parke  treats  those  words  as  superfluous ;  and  so  they 
are,  if  the  contract  is  conditional.]     It  is  submitted  that  the  whole  is 

(a)  See  Bold  v.  Rayner,  1  M.  4  W.  343. f  A  broker  gave  the  following  bought  and  sold 
Botes : — 1.  "  We  hare  this  day  bought  for  your  use,  from  J.  0.  Bold,  100  tons  dry  palm-oil,  at  311. 
10«.  per  ton,  to  be  taken  from  the  quay  at  landing  weight*,  with  customary  allowanoes,  6c,  in 
cash  at  fourteen  days  from  delivery,  less  2J  per  cent  discount :  the  above  oil  to  be  delivered 
from  the  Speedy  or  Charlotte,  expected  to  arrive  about  November  or  December  next"  2.  "  We 
have  this  day  sold,  for  your  use,  payment  in  fourteen  days,  by  cash,  less  2}  per  oenL  discount, 
from  delivery,  100  tons  dry  palm-oil,  at  3R  10«.  per  ton,  ex  Speedy  and  Charlotte,  to  arrive:" 
It  was  held,  that  evidence  of  mercantile  usage  was  admissible  to  explain  all  the  variances  be* 
tween  these  notes,  and  that,  being  so  explained,  the  variances  were  not  material,  and  did  not 
avoid  the  contract. 
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conditional  here,  as  well  as  in  that  case.  [Crbsswell,  J. — The  wordi 
are,  "expected  to  arrive  in  London:"  does  that  import  a  condition 
that  the  goods  shall  arrive  in  London  ?]  In  Lovatt  v.  Hamilton,  5  M. 
k  W.  639,f  the  contract  was  for  goods  "  to  arrive  per  Mansfield,"  and 
it  was  held  that  their  arrival  in  that  vessel  was  a  condition  precedent, 

*fiQ71  an(*  *^&*  ^e  *ven(^or8  were  not  entitled  to  have  goods  brought 
-J  in  another  vessel.  So,  here,  if  the  goods  came  to  Liverpool, 
the  defendants  would  not  be  bound  to  deliver  them.  The  words  "now 
on  passage,9'  it  is  submitted,  do  not  amount  to  a  warranty.  They  are 
really  put  in  in  order  to  protect  the  sellers.  [Cockburn,  C.  J. — Why 
are  we  to  assume  that  those  words  are  put  in  to  protect  the  sellers,  and 
not  for  the  benefit  of  the  buyers  ?]  To  make  an  affirmation  at  the 
time  of  sale  a  warranty,  it  must  appear  to  have  been  so  intended :  see 
the  notes  to  Ghandelor  v.  Lopus  (Cro.  Jac.  4),  1  Smith's  Leading 
Cases,  4th  edit.  140 ;  Budd  v.  Fairmaner,  8  Bingh.  48  (E.  C.  L.  R. 
vol.  21),  1  M.  &  Scott,  74  (E.  C.  L.  B.  vol.  24) ;  Jendwine  v.  Slade,  2 
Esp.  N.  P.  C.  572 ;  Dunlop  v.  Waugh,  Peake's  N.  P.  C.  167 ;  Gwil- 
lim  v.  Daniell,  2  C.  M.  k  R.  61.f  That  the  words  here  used  are  words 
of  condition  or  description  only,  is  fortified  by  the  recent  decisions  as 
to  the  warranty  of  sea- worthiness  in  policy  cases :  see  Gibson  v.  Small, 
4  House  of  Lords  Cases,  853,  Jenkins  v.  Hey  cock,  8  Moore's  P.  C. 
Cases,  351,  Michael  v.  Tredwin,  17  C.  B.  551  (E.  C.  L.  B.  vol.  84), 
and  Fawcus  v.  Sarsfield,  6  Ellis  &  B.  192  (E.  C.  L.  R.  vol.  88).(«) 
The  words  "the  vessel  to  sail  from  England  on  or  before"  a  given  day, 
were,  in  Glaholm  t;.  Hays,  2  Scott,  N.  R.  471,  2  M.  k  G.  257  (E.  C.  L. 
R.  vol.  40),  held  to  be  a  condition ;  but  they  have  never  been  held  to 
amount  to  a  warranty.  [Cockburn,  C.  J. — If  it  be  a  condition  pre- 
cedent on  the  one  side,  it  is  a  contract  to  be  performed  on  the  other.] 
No  doubt,  it  may  be  both.  [Cresswkll,  J. — According  to  the  party 
who  wishes  to  take  advantage  of  it.  Crowdbr,  J. — In  Ollive  v.  Booker, 
1  Exch.  416,f  Parke,  B.,  holds  a  statement  in  a  charter-party  of  the 
vessel  being  "now  at  sea,  having  sailed  three  weeks  ago,"  to  be  a 
warranty,  and  not  a  representation,  that  the  vessel  had  sailed  three 
♦6981  wee^8»  an(*  therefore  a  condition  precedent.]  The  word  "war- 
ranty" is  constantly  used,  though  in  truth  it  is  only  a  condition. 
3.  The  ground  upon  which  the  decision  of  the  case  must  ultimately 
test,  is,  that  the  parties  were  contracting  for  the  purchase  and  sale  of 
specific  packages  of  gambier  which  had  been  shipped  and  were  then  on 
board  the  vessels  named.  The  contract  being  for  a  specific  thing,  it  is 
satisfied  by  the  delivery  of  the  article  mentioned :  Chanter  v.  Hopkins, 
4  M.  &  W.  399  ;f  Parsons  v.  Sexton,  4  C.  B.  899  (E.  C.  L.  R.  vol. 
.56) ;  Ollivant  v.  Bayley,  5  Q.  B.  288  (E.  C.  L.  R.  vol.  48);  Gomperts 
v.  Bartlett,  2  Ellis  k  B.  849  (E.  C.  L.  R.  vol.  75) :  Young  v.  Cole,  3 
JT.  C.  724  (E.  C.  L.  R.  vol.  32),  4  Scott,  489 ;  Gurney  v.  Womersley, 

(a)  And  see  ATS  wine  j  p.  The  Royal  Exchange  Assurance,  H  Q.  B.  634  (K.  0.  L.  B.  toL  «V 
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4  Ellis  &  B.  133  (E.  C.  L.  R.  vol.  82) ;  Prideaux  v.  Bunnett,  1  C.  B. 
N.  S.  613  (E.  C.  L.  R.  vol.  87).  Cur.  adv.  vult. 

Cockburn,  C.  J.,  now  delivered  the  judgment  of  the  court : — 
This  was  an  action  for  breach  of  contract,  in  not  delivering  1170 
hales  of  gambier,  pursuant  to  a  contract  of  sale  whereby  the  defendants 
contracted  to  sell  and  deliver  to  the  plaintiffs  1170  bales  of  gambier, 
stated  to  be  "  now  on  passage  from  Singapore,  and  expected  to  arrive 
at  London ;  805  bales  per  Ravenscraig,  and  365  per  Lady  Agnes  Duff, 
at  15*.  6d.  per  cwt. ;"  with  a  proviso  that,  should  either  or  both  ves- 
sels be  lost,  the  contract  was  to  be  void  for  the  quantity  so  lost. 

Both  vessels  in  fact  arrived  at  London,  each  with  the  specified  num- 
ber of  packages  of  gambier  on  board,  on  the  defendants'  account ;  but, 
these  packages  proving  to  be  only  about  one-third  of  the  ordinary  size 
and  weight  of  the  packages  of  gambier  known  in  the  trade  as  "bales," 
the  plaintiffs  declined  to  accept  them  as  a  performance  of  the  contract. 
By  arrangement,  however,  with  the  defendants,  they  afterwards  ac- 
cepted them,  without  prejudice  to  their  rights  under  the  *con-  i-^qq 
tract,  and  brought  this  action  in  respect  of  the  difference.  *- 

Besides  the  packages  of  gambier  before  mentioned  which  arrived 
consigned  to  the  defendants,  there  came  also  in  the  two  ships,  the  Rat 
venscraig  and  Lady  Agnes  Duff,  but  consigned  to  other  parties,  a  num- 
ber of  bales  of  gambier,  of  the  full  and  accustomed  size  and  weight, 
sufficient  to  have  satisfied  the  contract. 

The  declaration  contained  two  counts.  The  first  treated  the  state- 
ment in  the  contract  that  the  bales  were  then  on  their  passage  from 
Singapore,  as  a  warranty,  and  alleged  as  a  breach  of  such  warranty 
that  the  1170  bales  of  gambier  were  not  at  the  time  of  making  the 
agreement  on  their  passage  from  Singapore  within  the  true  meaning  of 
the  contract :  the  other  count,  proceeding  on  the  assumption  that  the 
bales  of  gambier  had  in  fact  arrived  in  the  specified  quantities  by  th$ 
ships  in  question,  alleged  the  non-delivery  of  the  same  as  a  breach  of 
the  defendants'  contract. 

Thus,  both  at  the  trial,  and  on  the  argument  before  us,  it  was  con* 
tended,  on  the  part  of  the  plaintiffs,  that,  either  the  contract,  by  virtue 
of  the  alleged  warranty,  must  be  treated  as  an  absolute  sale,  in  which 
Case  the  contract  had  been  broken  by  the  omission  to  deliver  bales  of 
the  proper  weight  according  to  the  trade-meaning  of  the  term  ;  or,  if, 
the  contract  was  to  be  treated  as  conditional  on  the  arrival  of  the  bales, 
then  that  this  condition  wus  satisfied  by  the  arrival  of  the  bales  which 
tame  consigned  to  other  parties  by  the  Ravenscraig  and  Lady  Agnes 
Duff.  For  the  latter  position,  the  case  of  Fischel  v.  Scott,  15  C.  B» 
69  (E.  0.  L.  E.  vol.  80),  which  was  recently  before  this  court,  was  relied 
•a  as  an  authority. 

•  To  establish  the  breach  in  the  first  count,  the  plaintiffs  tendered  evin 
4e&c«  at  the  trial,  that  the  term  "bales,"  used  in  the  contract,  had  % 
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♦7001  Par*icular  signification  in  the  gambier  trade,  and  that  it  meant  a 
J  '"compressed  package  weighing  about  2  cwt.  The  jury  found 
both  these  facts  in  the  affirmative.  This  evidence  was  objected  to  at 
the  trial,  and  its  inadmissibility  was  made  one  of  the  grounds  on  which 
the  rule  nisi  was  moved  for. 

This  objection  was  not,  indeed,  persisted  in  on  the  argument  before 
us ;  but,  as  it  appears  in  the  rule,  it  may  be  as  well  to  observe  that  we 
entertain  no  doubt  whatever  that  the  evidence  was  properly  received. 

For  the  defendants,  it  was  contended  that  the  contract  was  condi- 
tional on  the  arrival  of  the  gambier,  and  that  the  case  fell  within  the 
principle  of  the  cases  cited  in  the  argument,  in  which  it  has  been  held, 
that,  in  a  contract  for  the  sale  of  goods  "  to  arrive,"  or  "  expected  to 
arrive"  by  a  particular  ship,  the  obligation  is  conditional  on  the  double 
event,  first,  of  the  arrival  of  the  ship,  and,  secondly,  of  the  goods 
being  on  board. 

Without  desiring  at  all  to  interfere  with  the  rule  laid  down  in  the 
cases  referred  to,  we  may,  in  passing,  observe  that  we  think  it  has  been 
carried  far  enough,  and  that  its  effect  may  have  been  to  introduce  un- 
certainty into  contracts  which  were  not  intended  by  the  parties  to  be 
contingent  on  accidental  circumstances,  such  as,  the  transfer  of  a  cargo 
from  one  ship  to  another.     We  are,  however,  of  opinion  that  the  pre- 
sent case  is  plainly  distinguishable  from  those  referred  to,  by  the  state- 
ment that  the  goods  were  on  board  at  the  time  the  contract  was  entered 
into.     We  are  of  opinion  that  this  statement  amounts  to  a  warranty ; 
and  although,  if  circumstances  had  subsequently  occurred  whereby  the 
arrival  of  the  goods  had  been  prevented,  the  defendants  might  hare 
been  protected  by  the  words  "  expected  to  arrive,"  we  think  they  can- 
not resort  to  them  to  get  rid  of  the  positive  assurance  that  the  goods 
were  then  on  their  passage ;  on  the  faith  of  which,  possibly,  the  par- 
chaser  may  have  entered  into  the  contract  to  buy. 
*7011       *Our  opinion  being  thus  in  favour  of  the  plaintiffs  on  the  first 
J  count  of  the  declaration,  it  becomes  of  less  importance  to  con- 
sider the  case  with  reference  to  the  second :  nevertheless,  as  the  autho- 
rity of  Fischel  v.  Scott  was  much  pressed  upon  us  in  the  argument,  wo 
think  it  right  to  say  a  few  words  on  this  part  of  the  case. 

It  is,  in  the  first  place,  to  be  observed  that  there  was  not  in  Fischel 
v.  Scott  any  positive  adjudication  of  the  court.  Observations  were 
thrown  out  during  the  discussion  in  that  case,  by  individual  members 
of  the  court,  upon  which  the  counsel  for  the  plaintiff  elected  to  amend. 
But  what  is  still  more  material  is,  that  the  facts  of  the  present  case  are 
plainly  distinguishable  from  those  in  Fischel  v.  Scott.  In  the  latter 
case,  the  defendants  had  taken  upon  themselves  to  sell  the  goods,  trust- 
ing to  their  coming  consigned  to  them.  Jervis,  G.  J.,  observes, — "The 
oil  which  was  expected  did  arrive :  the  defendants  expected  it  to  come 
consigned  to  them ;  but  it  turned  out  that  it  was  consigned  to  some  oaf 
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ilse."  Here,  the  bales  of  gambier,  on  the  arrival  of  which  the  plain* 
;iffs  in  their  second  count  rely,  never  were  expected  by  the  defendants 
to  come  consigned  to  them ;  nor  did  they  affect  to  deal  with  them.  On 
the  contrary,  the  goods  which  they  expected  actually  arrived  consigned 
to  them,  only  not  in  such  a  form  and  quantity  as  to  satisfy  the  terms 
of  the  contract. 

Now,  it  may  well  be,  that  if  a  man  takes  upon  himself  to  dispose  of 
goods  expected  to  arrive  by  a  certain  ship,  as  goods  over  which  he  has 
a  power  of  disposal,  and  the  goods  afterwards  arrive  not  consigned  to 
him,  he  shall  be  precluded  from  saying  that,  in  addition  to  the  contin- 
gency of  their  arrival,  there  was  implied  the  further  contingency  of 
their  coming  consigned  to  him.  He  has  dealt  with  them  as  his  own, 
and  cannot  be  allowed  to  import  into  the  contract  a  new  condition,  viz., 
that  the  goods  on  their  arrival  shall  prove  to  be  his.  *It  is  ob-  r^/vo 
vionsly  a  very  different  thing  to  say,  that,  where  a  man  has  sold  *• 
certain  specific  goods,  subject  to  the  contingency  of  their  arrival,  the 
arrival  of  a  different  cargo,  though  of  similar  goods,  consigned  to  an* 
other  person,  and  with  which  the  vendor  has  never  affected  to  deal,  will 
operate  to  fix  him  with  consequences  against  which  he  has  expressly 
guarded  himself.  Rule  discharged.(a) 

(a)  See  Hale  v.  Rawson,  3  C.  B.,  N.  S. 


In  the  Matter  of  the  Complaint  of  JOHN  PAINTER  against  THH 
LONDON,  BRIGHTON,  and  SOUTH  COAST  RAILWAY  COM- 
pany.     June  9. 

A  railway  company  granted  exclusive  permiulon  to  a  limited  number  of  fly-proprietors  to  ply 
for  hire  within  their  station  : — The  court  refused  to  grant  a  writ  of  injunction  against  the 
company,  under  the  Railway  and  Canal  Traffic  Act,  1854  (17  A  18  Vict  c.  31),  at  the  instance 
of  a  fly-proprietor  who  was  excluded  from  participation  in  this  advantage, — although  it  wag 
sworn  by  the  complainant  and  by  several  other  fly-proprietors  who  were  likewise  excluded! 
that  occasional  delay  and  inconvenience  resulted  to  the  public  from  the  course  pursued. 

Lush  moved  for  a  writ  of  injunction  agoinst  the  London,  Brighton, 
and  South  Coast  Railway  Company,  under  the  Railway  and  Canal 
Traffic  Act,  17  &  18  Vict.  c.  31,  s.  2,  to  restrain  them  from  giving  an 
undue  preference  to  certain  persons  named,  and  imposing  an  undue  and 
unreasonable  prejudice  on  the  complainant. 

The  motion  was  founded  upon  the  affidavit  of  the  complainant,  which' 
stated  that  the  directors  of  the  company,  or  their  officers  at  Brighton, 
fad  granted  to  five  fly-proprietors  at  that  pktcc,  named,  &c,  owning 
together  about  fifty-six  fiys,  certain  privileges  aad  advantages  for  the 
entry  of  the  whole  of  their  fiys  into  the  terminus  at  Brighton,  for  the 
conveyance  of  passengers  arriving  there  by  all  the  down-trains,  in  pri- 
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I 

♦TAQi  °"ty  an<*  exclusion  of  all  the  flys  belonging  to  the  other  *proprie- 
J  tors  in  the  town ;  the  arrangement  being  that,  until  the  whole 
of  the  flys  in  attendance  of  the  above-named  persons  had  entered  and 
obtained  fares,  no  other  flys  were  permitted  to  enter  or  approach  the 
platform,  or  take  up  passengers,  which  virtually  was  almost  a  monopoly 
of  the  traffic,  as  only  on  occasions  when  heavy  trains  arrived  were  more 
flys  required  than  the  persons  above  named  could  supply :  That  the 
fly-proprietors  generally  considered  the  preferential  arrangement  above 
described  so  made  with  the  persons  named,  not  only  unfair  towards 
them,  but  also  very  disadvantageous  and  prejudicial  to  the  passengers, 
by  reason  of  its  preventing  a  proper  supply  of  flys  at  the  terminus,  is 
the  fly-owners  who  had  not  the  same  privileges,  and  were  prevented 
entering  the  station  in  due  turn  of  arrival,  could  not  afford  to  wait  on 
the  bare  chance  of  a  sufficient  number  of  the  flys  of  the  privileged  per- 
sons not  being  there,  or  of  the  passengers  by  any  train  being  more 
numerous  than  could  be  accommodated  by  the  flys  of  the  privileged 
persons;  the  consequence  of  which  had  frequently  been  that  many 
passengers  had  been  detained  at  the  station  a  considerable  time,  namely, 
until  the  privileged  flys  which  had  obtained  fares  had  been  and  set 
down  and  then  returned  to  the  station,  or  other  flys  had  been  sent  for 
and  brought  up  to  the  terminus.     The  affidavit  then  went  on  to  detail 
particular  instances  of  obstruction  offered  to  the  complainant  by  the 
servants  of  the  company,  and  refusal  to  permit  him  to  enter  into  the 
arrival  part  of  the  station  for  the  purpose  of  obtaining  fares,  and 
alleged,  that  the  above-described  arrangement  was  also  prejudicial  to 
the  interests  of  the  public,  as  in  many  instances  it  compelled  the  pas- 
sengers, although  the  weather  might  be  wet  or  cold,  to  ride  in  open 
carriages,  against  their  wish :  That  the  fly-proprietors  were  willing  and 
had  frequently  offered  to  conform  to  and  abide  by  any  general  rales 
♦7041  °^  ^e  *comPan7  f°r  enforcing  order  and  regularity :  That  if 
-J  the  station  were  open  to  all  flys  without  preference,  and  all  were 
allowed  to  enter  in  due  course  of  arrival,  the  complainant's  fly  would 
be  in  the  habit  of  attending,  and  complainant  believed  the  flys  of  the 
other  owners  would  attend  also,  and  that  there  would  be  a  much  better 
supply  of  flys,  and  that  the  public  would  not  be  subjected  to  the  incon- 
venience they  were  often  put  to  under  the  existing  arrangement :  And 
that  the  complainant  believed  that  the  company's  station  at  Brighton 
was  large  enough  to  admit  many  more  flys  and  carriages  than  the  pri- 
vileged parties  usually  had  been  in  the  habit  of  sending  there  to  meet 
the  trains,  and  that  it  would  be  no  inconvenience  to  the  company  if  all 
cabs  and  flys,  without  distinction,  were  allowed  to  enter  it  in  turn  for 
the  purpose  of  taking  up  fares  in  the  same  manner  as  the  deponent 
Was  informed  and  believed  they  did  at  the  central  station  in  London. 
There  were  also  the  affidavits  of  six  other  fly-proprietors  who  wert 
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similarly  excluded  from  the  railway  station,  and  who  deposed  generally 
to  inconvenience  sustained  by  passengers  from  such  exclusion. 

It  was  submitted  that  the  affidavits  disclosed  a  clear  violation  of  the 
statute.  [Cresswell,  J.,  referred  to  In  re  Beadell,  antfe,  p.  509,  where 
a  similar  application  was  made  on  behalf  of  a  cab-proprietor  against  the 
Eastern  Counties  Railway  Company,  and  refused.]  The  circumstances 
of  that  case  were  totally  different  from  those  here :  no  inconvenience 
to  the  public  being  there  shown  to  have  arisen  from  the  arrangement 
into  which  the  company  had  entered;  whereas,  here,  it  is  distinctly 
shown  that  the  public  are  inconvenienced  by  the  preference  shown  by 
this  company  to  the  five  favoured  proprietors  of  flys.  It  appears, 
that,  at  the  terminus  in  London,  all  vehicles  are  allowed  to  enter  the 
♦company's  premises  in  turn  without  any  partiality  or  preference ;  r*7nr 
and  it  is  sworn  that  the  same  arrangement  might  be  made  at  the  "• 
Brighton  station  without  any  inconvenience  or  obstruction  to  the  com- 
pany. 

Cresswell,  J. — I  am  of  opinion  that  no  ground  is  presented  to  jus- 
tify the  interference  of  the  court.  Before  we  put  the  powers  of  the 
act  in  motion,  we  must  be  satisfied  that  there  is  some  substantial  injury 
or  inconvenience  to  the  public,  and  that  the  complaint  is  bon&  fide  made 
on  behalf  of  the  public,  (a) 

Williams,  J. — The  complaint  must  come  from  those  who  use  the 
railway. 

The  rest  of  the  court  concurring,  Rule  refused. 

(«)  See  Id  re  The  Caterham  Bailway  Company,  1  C.  B.  N.  S.  410  (E.  C.  L.  R.  vol  87),  In  re 
Barret,  lb.  423,  In  re  Marriott,  lb.  499. 


♦TETLEY  v.  EASTON  and  Another.    June  11.       [*706 

A  patentee  deeeribing  his  invention  in  the  apeeifleation,  is  to  be  taken  to  elaim  ai  pari  of  bit 
inventio'n  all  that  be  deeoribei  at  the  meant  by  which  it  it  to  be  carried  into  effect,  unlets  he 
elearly  expresses  a  contrary  intention. 

The  plaintiff  obtained  a  patent  for  "  certain  improvement!  in  machinery  for  raiting  and  impelling 
water  and  other  liquids ;"  and  by  bit  specification  he  described  a  machine  for  raiting  and 
impelling  water  by  centrifugal  foroe,  the  material  parts  of  which  were  at  follows: — ugg  it  an 
iron  ease  made  air-tight  In  the  interior  of  the  case  g  g  is  placed  a  hollow  wheel,  having 
hollow  spokes  or  radial  arms,  of  which  q  q  are  two :  rrl  call  the  nave,  which  is  hollow  ;  and 
•  t  are  two  hollow  shafts,  one  at  each  side  of  the  wheel.  In  the  interior  of  the  nave  r  there  is  a 
boss  or  plate  of  metal,  marked  «,  which  is  cast  in  at  the  time  the  wheel  is  cast,  and  whiob 
earries  the  wheel.  The  shaft  1 1  passes  through  the  centre  of  this  plate,  and  is  firmly  keyed 
in."  "  In  reference  to  the  hollow  wheel,  I  do  not  confine  myself  to  the  number  or  to  the  use  of 
hollow  spokes,  but,  in  some  oases,  purpose  to  substitute  circular  discs,  with  a  narrow  water 
channel  between  them,  and  a  valve  or  flexible  valve  or  valves  on  the  circumference,  so  as  to 
have  a  channel  or  channels  in  the  interior  thereof  for  the  passage  of  liquids,  and  adapted  to 
neutralise  the  effects  of  suotion,  by  having  a  corresponding  or  proportionate  degree  of  suction 
at  each  side."  ° I  shall  now  proceed  to  explain  more  particularly  what  I  elaim  as  my  in- 
vention or  inventions.  I  do  not  claim  to  be  the  discoverer  that  liquids  may  be  raised  by  een« 
taifagal  force,  nor  do  I  elaim  in  any  way  the  sole  application  cf  machinery  for  raising  water  eq 
ttojaids  »y  centrifugal  force. w    He  then  introduced  nine  several  distinct  claims,  the  whole 
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of  which  were  subsequently  by  two  memorandums  of  disclaimer  struck  oat,  except  the  follow- 
ing:— "I  claim  as  ray  invention  and  application  the  meant  of  increasing  the  action  of  tat 
machine  by  causing  the  liquid  to  enter  the  wheel  at  both  sides."  And  by  one  of  the  mea»- 
randums  of  disclaimer,  the  plaintiff  staUd,—  "I  disclaim  any  exclusive  right  to  wheels, 
whether  consisting  of  hollow  spokes  or  of  a  channel  or  channels  between  discs,  when  considered 
apart  or  separately  from  the  machinery  di  scribed :  and  I  also  disclaim  any  exclusive  right 
to  the  parts  of  the  machinery  when  they  are  each  considered  apart  or  separate  from  the 
machinery  described." 

Upon  the  trial  of  an  aotion  for  an  infringement  of  the  patent,  in  which  issues  were  taken  on  the 
plaintiff's  being  the  first  inventor  and  on  the  novelty  of  the  invention,  it  appeared  that  one  R. 
had  previously  patented  an  invention  of  "a  new  mode  of  increasing  the  power  of  eerraie 
media  when  acted  upon  by  rotary  fans  or  other  similar  apparatus,"  the  specification  of  waiek 
described  a  series  of  fans  revolving  in  cases  into  which  the  air  or  water  to  be  acted  opes  mu 
admitted  equally  oh  both  eide*.  The  fans  and  oases  so  described  in  R.'s  specification  were 
almost  identical  with  the  wheel  used  by  the  plaintiff,  except  that  they  had  not  a  central  di*c, 
and  were  attached  to  the  axle  by  spokes  extending  from  the  axle  to  the  outer  edge  of  the  open- 
ings for  the  admission  of  the  air  or  water : — 

Held,  that,  as  neither  the  form  of  the  wheel  used  by  the  plaintiff,  nor  the  plan  of  admitting  water 
at  both  sides  for  the  purpose  of  being  projected  forward  by  centrifugal  force  was  new,  the 
plaintiff  could  not  claim  to  be  the  inventor  of  "the  means  of  increasing  the  action  of  the 
machine  by  causing  the  liquid  to  enter  the  wheel  at  both  sides ;"  and,  consequently,  that  he 
failod  upon  the  issues  of  invention  and  novelty. 

The  discovery  that  a  particular  advantage  may  be  attained  by  the  use  of  a  machine  known  be- 
fore, in  a  manner  known  before,  is  not  an  invention  or  application  whioh  can  bo  made  the  sub- 
ject of  a  patent. 

And,  per  Cresswell,  J.,  the  effect  of  a  disclaimer  is,  merely  to  strike  out  from  the  speetfieab'oa 
those  parts  of  the  machinery  which  are  disclaimed :  it  cannot  be  read  as  explanatory  of  that 
which  remains. 

This  was  an  action  for  an  alleged  infringement  of  a  patent. 

The  declaration  stated  that  the  plaintiff  was  the  first  and  true  inventor 
*"071  °^  a  cer*a*n  new  manufacture,  viz.,  *"  of  certain  improvements 
-J  in  machinery  for  raising  and  impelling  water  and  other  liquids, 
and  also  thereby  to  obtain  mechanical  power;"  and  thereupon  Her 
Majesty  Queen  Victoria,  by  letters  patent  duly  sealed  in  that  behalf, 
to  wit,  under  the  Great  Seal  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  granted  the  plaintiff,  his  executors,  administrators,  and 
assigns,  the  sole  privilege  to  make,  use,  exercise,  and  vend  the  said 
invention  within  England  for  the  term  of  14  years  from  the  11th  of 
February,  1846,  subject  to  a  condition  that  the  said  plaintiff  should 
within  six  calendar  months  next  after  the  date  of  the  said  letters  patent 
cause  to  be  enrolled  in  the  high  court  of  Chancery  an  instrument  in 
writing  under  his  hand  and  seal,  particularly  describing  and  ascertain* 
ing  the  nature  of  his  said  invention,  and  in  what  manner  it  was  to  be 
performed ;  that  the  plaintiff  did  within  the  time  prescribed  fulfil  the 
Said  condition;  that,  on  or  about  the  14th  day  of  April,  1853,  tbe 
plaintiff,  according  to  the  statute,  duly  entered  with  the  clerk  of  the 
patents  of  England,  a  disclaimer  of  part  of  the  title  of  the  said  inven- 
tion, and  a  disclaimer  and  memorandum  of  alteration  of  parts  of  the 
said  specification,  which  said  disclaimer  and  memorandum  of  alteration 
Iras  duly  filed  by  the  said  clerk  of  the  patents  and  enrolled  with  the 
said  specification ;  that,  on  or  about  the  20th  of  April,  1854,  the  plain- 
tiff,  according  to  the  statute,  duly  entered  with  the  clerk  of  the  patent! 
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of  England  another  disclaimer  and  memorandum  of  alteration  of  other 
parts  of  the  said  specification,  and  which  said  last-mentioned  disclaimer 
and  memorandum  of  alteration  was  duly  filed  by  the  said  clerk  of  the 
patents,  and  enrolled  with  the  said  specification ;  and  that  the  defend- 
ants during  the  said  term,  and  after  the  enrolment  of  the  said  last- 
mentioned  disclaimer  and  alteration,  did  infringe  the  said  patent  right 
of  the  plaintiff. 

*The  following  were  the  particulars  of  breaches  delivered  r»7ftft 
with  the  declaration  : —  *• 

"  That  the  defendants,  since  the  filing  of  the  disclaimer  and  memo- 
randum of  alteration  lastly  mentioned  in  the  declaration,  have  made 
and  vended  or  used  machines  for  raising  water  by  centrifugal  force, 
which  said  machines  are  known  as  centrifugal  pumps,  and  which 
machines  so  made  and  vended  or  used  have  the  combinations  of  the 
several  parts  as  follows,  viz.,  of  a  hollow  wheel  having  a  central  plate 
and  outer  discs,  with  an  axle  and  pulley,  with  an  enclosing  case  for  the 
said  wheel,  with  two  supply-pipes  whose  area  respectively  in  horizontal 
Bection  is  greater  than  the  area  of  the  respective  apertures  into  the  said 
hollow  wheel, — or,  otherwise,  of  one  supply-pipe  in  which  the  water 
diverges  to  the  two  sides  of  the  said  hollow  wheel,  such  last-mentioned 
Bupply-pipe  being  of  a  greater  area  in  its  horizontal  section  internally 
than  the  area  of  the  two  apertures  into  the  said  hollow  wheel, — jointly 
ttith  a  stuffing-box ;  whereby,  in  virtue  of  such  combinations,  the  machines 
made  and  invented  or  used  as  aforesaid  perform  more  beneficially,  and 
are  more  commercially  useful  than  other  combinations  known  at  the 
date  of  the  plaintiff's  patent,  for  the  purpose  of  raising  water  or  other 
liquids  by  centrifugal  force." 

The  defendants  pleaded, — first,  that  Her  Majesty  did  not  by  the  said 
letters  patent  in  the  declaration  mentioned,  make  such  grant  as  alleged, — 
Becondly,  that  the  plaintiff  was  not  the  first  and  true  inventor  of  the 
said  supposed  invention  in  the  declaration  mentioned,  as  alleged,— 
thirdly,  that  the  said  supposed  invention  was  not  a  new  manufacture, 
M  alleged, — fourthly,  that  the  plaintiff  did  not  within  six  calendar 
months  next  after  the  date  of  the  said  letters  patent  cause  to  be 
enrolled  in  the  High  Court  of  Chancery  any  instrument  in  writing 
under  his  hand  and  seal,  particularly  describing  *and  ascertain-  r*7/w> 
iflg  the  nature  of  the  said  invention,  and  in  what  manner  the  L 
flame  was  to  be  performed, — sixthly,  that  the  supposed  disclaimers  and 
memorandums  of  alteration  in  the  declaration  mentioned,  were  not 
entered,  filed,  and  enrolled,  as  alleged, — sixthly,  not  guilty.  Issue 
thereon. 

There  had  been  two  other  actions  by  the  plaintiff  against  the  defend- 
ants, for  the  same  alleged  infringements.  The  first  of  these  was  tried 
before  Pollock,  C.  B.,  at  the  sittings  in  the  Exchequer  at  Westminster 
after  Michaelmas  Term,  1852,  and  resulted  in  a  verdict  for  the  defend- 
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ants  upon  pleas  negativing  that  the  plaintiff  was  the  first  inventor,  that 
the  invention  was  new,  and  that  a  proper  specification  had  been  enrolled. 

The  defendant  thereupon  (under  5  &  6  W.  4,  c.  83,  s.  1)  entered  the 
memorandum  of  disclaimer  and  alteration  hereinafter  set  out  at  p.  720, 
and  commenced  a  fresh  action  in  the  Court  of  Queen's  Bench,  to  which 
the  defendants  pleaded  pleas  similar  to  the  first,  second,  third,  fourth, 
and  seventh  pleas  in  this  case.  The  cause  was  tried  before  Wightman, 
J.,  at  the  Summer  Assizes  at  York  in  1858,  when  that  learned  judge 
ruled  that  the  specification  was  too  large,  inasmuch  as  it  claimed  abso- 
lutely the  wheel  as  therein  described,  whereas  the  evidence  showed  that 
the  wheel  was  not  new,  it  being  described  in  a  patent  previously  taken 
out  by  one  Ruthven  (referred  to,  post,  p.  727),  and  directed  a  verdict 
to  be  entered  for  the  defendants  on  the  second  and  third  issues.  A 
rule  was  afterwards  obtained  for  a  new  trial,  on  the  ground  of  misdi- 
rection, which  was  afterwards  discharged :  see  Tetley  v.  Easton,  2  Elba 
k  B.  956.  The  plaintiff  thereupon  entered  the  second  memorandum  of 
disclaimer  and  alteration  set  out  at  p.  723. 

This  cause  was  tried  before  Willes,  J.,  without  a  jury,  at  Guildhall, 
on  the  31st  of  October  last. 

*71M       *The  plaintiff's  specification  and  disclaimers,  which  were  put 
■*  in,  were  as  follows  :(a) 

«  Whereas  Her  present  most  excellent  Majesty,  Queen  Victoria,  by 
Her  royal  letters  patent  under  the  great  seal  of  Great  Britain,  bearing 
date  at  Westminster,  the  11th  of  February,  in  the  ninth  year  of  Her 
reign  (1846),  did,  for  Herself,  Her  heirs  and  successors,  give  and  grant 
unto  me,  the  said  Charles  Tetley,  my  executors,  administrators,  and 
assigns,  Her  especial  license,  full  power,  sole  privilege,  and  authority, 
that  I,   the  said   Charles  Tetley,  my  executors,  administrators,  and 
assigns,  or  such  others  as  I,  the  said  Charles  Tetley,  my  executors,  admi- 
nistrators, and  assigns,  should  at  any  time  agree  with,  and  no  others, 
from  time  to  time  and  at  all  times  during  the  term  of  years  therein 
expressed,  should  and  lawfully  might  make,  use,  exercise,  and  vend, 
within  England,  Wales,  and  the  Town  of  Berwick-upon-Tweed,  and  in 
the  Islands  of  Guernsey,  Jersey,  Alderney,  Sark,  and  Man,  and  also 
in  all  Her  said  Majesty's  colonies  and  plantations  abroad,  my  invention 
of  *  certain  improvements  in  machinery  for  raising  and  impelling  water 
and  other  liquids,  and  also  thereby  to  obtain  mechanical  power;9  in  which 
said  letters  patent  is  contained  a  proviso  that  I,  the  said  Charles  Tetley, 
shall  cause  a  particular  description  of  the  nature  of  my  said  invention, 
and  in  what  manner  the  same  is  to  be  performed,  to  be  enrolled  in  Her 
said  Majesty's  High  Court  of  Chancery  within  six  calendar  months  next 
and  immediately  after  the  date  of  the  said  in  part  recited  letters  patent, 

(a)  The  portions  of  the  specification  in  italic*  ere  those  which  are  disci  timed  or  altered  ej 
the  two  memoranda  of  disclaimer  hereinafter  set  out, — the  parts  affected  bj  the  eeeeerf  die* 
ejlaiiner  being  enclosed  within  brackets. 
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as  in  and  by  tbe  same,  reference  being  thereunto  had,  will  more  fully 
and  at  large  appear : 

♦'•Now  know  ye,  that,  in  compliance  with  the  said  proviso,  r*711 
I,  the  said  Charles  Tetley,  do  hereby  declare  that  the  nature  *• 
of  my  said  invention,  and  the  manner  in  which  the  same  is  to  be  per- 
formed, are  fully  described  and  ascertained  in  and  by  the  following 
statement  thereof,  reference  being  had  to  tbe  drawings  hereunto  an- 
nexed, and  to  the  figures  and  letters  marked  thereon,  that  is  to  say  :— 
"  In  order  that  my  improvements  may  be  understood,  reference  mu6t 
be  had  to  the  accompanying  drawings,  marked  figures  1,  2,  and  3. 

"  In  referenoe  to  figure  1,  a  is  a  pipe,  the  lower  extremity  of  which 
is  supposed  to  extend  down  into  the  water  or  liquid  to  be  raised.     The 
upper  end  at  b  diverges  into  two  branches  marked  c  c.     At  the  top  end 
of  each  branch  is  an  air-tight  iron  box,  each  of  which  is  marked  d  d9 
and  each  having  a  removable  lid  at  the  side  marked  e  e.     [fff  is  a 
pipe  of  small  diameter,  forming  a  passage  for  air  from  one  box  to  the 
other j  by  which  means  one  exhausting  air-pump  answers  for  both  boxes], 
g  g  g  g  is  an  iron  case  made  air-tight.     %  i  is  a  wrought  iron  shaft,  at 
one  end  of  which  is  either  a  pulley  or  a  toothed  wheel  marked  j.     k  k 
are  two  journals  or  bearings  fixed  in  the  inside  of  the  boxes  d  dy  for 
the  purpose  of  carrying  the  shaft  1 t.    m  is  a  stuffing  box,  which  makes 
the  passage  through  which  the  shaft  1 1  passes  into  the  box  d  air  and 
water  tight,     n  o  p  is  a  pipe  which  joins  to  the  under  part  of  the  case 
g  g  g  g  by  means  of  the  bend  at  o,  and  which  may,  when  desirable,  be 
enlarged  at  o,  and  provided  with  valves  opening  upwards.     In  the  in- 
terior of  the  case  g  g  is  placed  a  hollow  wheel,  having  hollow  spokes  or 
radial  arms,  of  which  q  q  are  two  ;rr  I  call  the  nave,  which  is  hollow ; 
and  «  «  are  two  hollow  shafts,  one  at  each  side  of  the  wheel.     1 1  are 
two  stuffing  boxes,  truly  bored,  and  tbe  shafts  s  s  are  truly  bored  to  fit 
them. 

*"In  tbe  interior  of  the  nave  r  there  is  a  boss  or  plate  of  i>71o 
metal  marked  u,  which  is  cast  in  at  the  time  the  wheel  is  cast,  *■ 
and  which  carries  the  wheel  in  the  manner  shown  in  the  other  section, 
marked  figure  2.     The  shaft  i  i  passes  through  the  centre  of  this  plate, 
and  is  firmly  keyed  in.     'On  the  end  of  each  of  tbe  hollow  spokes  q  q 
is  fixed  a  short  piece  of  pipe  or  tube,  made  of  leather  or  of  india-rubber, 
w  other  flexible  and  water-proof  material  or  materials,  and  which  are 
marked  v  and  w ;  the  one  marked  v  being  shown  as  open,  and  the  one 
marked  v>  being  shown  as  shut  or  collapsed.     These  flexible  valves  are 
to  be  secured  in  a  firm  and  air-tight  manner  on  to  the  ends  of  the  spokes 
ty  clamps  or  other  secure  means,  x  is  an  exhausting  air-pump  for  draw- 
tog  air  out  of  tbe  'machine,  and  y  is  the  piston-rod  thereof,    z  z  are  two 
Vanes,  a  front  view  of  which  (in  the  interior  side)  is  shown  in  Figure  3, 
•ad  which  are  fastened  en  to  the  shaft  i  %  so  as  to  revoke  with  it.     A 
tosahole  is  to  %e  provided  in  seme  part  of  the  ease  g  g,  %ut  which  is  abt 
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shown  in  the  drawing.  All  the  parts  which  have  now  been  described 
(in  Figure  1)  are  represented  in  cross  vertical  section,  with  the  excep* 
tion  of  the  air-pump,  the  pipe  nop  land  the  pipefff],  of  which  three 
the  drawing  shows  merely  an  external  view.  The  top  end  of  the  pipe 
nop,  the  lower  part  of  the  pipe  a,  and  the  top  end  of  the  pump-rod, 
art  represented  as  broken  off,  it  being  to  be  understood  that  of  the 
former  the  first  may  be  conducted  where  the  liquid  is  desired  to  be  con* 
veyed,  and  the  second  into  the  well  or  liquid  to  be  raised,  while  the 
pump-rod  may  be  connected  to  the  moving  power  in  any  way  most  con- 
venient. 

"  Figure  2  represents  a  vertical  section  of  the  hollow  wheel  already 
described  in  Figure  1,  taken  through  the  dotted  line  c2  c*,  or  through 
the  plane  in  which  the  wheel  revolves,     q  q  are  the  hollow  spokes ;  v  9 

*71 31  anc*  w  w  *are  *^6  flex*ble  valves,  five  of  which  are  shown  as 
*  open,  and  three  as  collapsed ;  u  is  the  boss  or  plate  of  metal 
carrying  the  wheel ;  i  is  the  hole  therein  for  the  solid  shaft.  From  an 
inspection  of  this  figure,  it  will  be  seen  how  the  plate  u  is  made  to  carry 
the  wheel,  while,  from  an  inspection  of  Figure  1,  it  will  be  seen  that 
the  hollow  spokes  are  enlarged  in  their  cross-section  at  the  ends  next 
the  nave,  so  as  to  admit  the  liquid  to  pass  at  each  side  of  the  plate  it 
into  the  spokes. 

"  The  operation  of  the  machine  is  as  follows : — Let  the  attendant 
first  close  all  the  flexible  valves  at  the  ends  of  the  hollow  spokes,  and 
then  put  the  air-pump  x  into  operation  to  exhaust  the  air  from  the  in- 
terior of  the  wheel,  the  boxes  d  d,  the  pipes  c  c  and  a.   As  this  exhaus- 
tion takes  place,  the  liquid  will  rise  up  the  pipes  a  and  c  c,  and  fill  the 
boxes  d  d,  and  the  wheel.     After  the  exhaustion  of  the  air  just  men- 
tioned has  begun  to  take  place,  all  the  flexible  valves  will  remain  closed 
and  air-tight,  in  virtue  of  the  external  pressure  of  the  atmosphere,  so 
long  as  the  machine  is  at  rest.     After  the  wheel  has  become  filled  with 
the  liquid,  let  it  be  put  into  rapid  rotatory  motion  by  means  of  the 
pulley  or  toothed  wheel  j.    The  speed  at  which  the  hollow  wheel  revolves 
must  be  so  regulated  as  to  communicate  to  the  liquid  which  now  fills  the 
hollow  spokes  such  a  degree  of  tendency  to  fly  off  (or  out)  by  virtue  of 
the  centrifugal  force  imparted  thereto  as  will  cause  it  to  force  open  the 
flexible  valves,  notwithstanding  any  pressure  of  air  externally  thereon, 
and  fly  out.     The  liquid  will  be  received  into  the  iron  case  g  g ;  as  one 
portion  of  liquid  comes  out  of  the  hollow  wheel,  a  corresponding  portion 
will  ascend  up  the  pipes  a  and  c  c  to  supply  its  place.    Now,  if  it  be 
not  intended  to  raise  the  water  more  than  twenty-eight  or  from  that  to 
thirty-two  feet,  that  is  to  say,  not  higher  than  the  force  of  the  atmos- 
♦71.11  Pnere  would  lift  it  in  vacuo  (computing  *such  distance  from  the 
J  surface  of  the  water  to  be  raised  to  the  hollow  shaft),  then  the 
water  or  liquid  may  at  once  be  drawn  from  the  case  and  conveyed  where 
desired,  the  machine  as  now  described  being  sufficient.     In  such  ift» 


COMMON  BENCH  REPORTS.    (2  J.  SCOTT.    N.  S.)        714 

stances,  however,  it  is  not  requisite  the  case  should  be  air-tight,  but 
maj  be  open  at  the  sides,  and  in  some  instances  there  need  be  no  case 
at  all.    But,  if  it  be  desired  to  raise  the  water  higher  than  such  dis- 
tance without  employing  two  machines,  then  the  case  must  be  air-tight, 
and  the  further  operation  will  be  as  follows : — The  pipe  nop  may  be 
filled  with  the  water  or  other  liquid  to  be  raised,  and,  either  by  the  aid 
of  a  forcing  air-pump  or  any  other  ready  method  known  for  such  pur- 
poses, the  air-tight  case  is  to  be  filled  or  charged  with  as  much  com- 
pressed air  as  will  balance  the  column  of  liquid  in  the  pipe  n  o  p,  what- 
ever may  be  the  height  of  the  column,  without  suffering  the  liquid  to 
rise  high  enough  in  the  case  to  submerge  any  part  of  the  wheel.   Means 
must  also  be  provided  to  renew  such  compressed  air  from  time  to  time 
as  may  be  required.     Inasmuch  as  this  can  always  be  done  by  a  forc- 
ing air-pump  as  well  as  several  other  methods  which  are  well  known,  I 
have  not  exhibited  anj  means  of  doing  so  in  the  drawings,  it  being 
unnecessary.     Now,  the  case  being  filled  with  air  so  compressed,  and 
the  hollow  wheel  wifh  its  supply  pipes  being  filled  with  the  liquid  to  be 
raised,  as  before  described,  then  such  speed  in  the  rotation  of  the  wheel 
must  be  communicated  as  will  throw  the  liquid  out  of  the  wheel  into  the 
case,  notwithstanding  the  latter  being  charged  with  air  so  compressed. 
The  liquid  so  thrown  out  of  the  wheel  will  fall  to  the  bottom  of  the  case, 
and  the  pressure  of  the  compressed  air  on  its  surface  will  force  it  out 
by  the  pipe  nop  with  the  same  velocity  with  which  the  wheel  intro- 
duces it  into  the  case,  and  by  that  means  prevent  the  liquid  rising  in 
the  case  to  impede  the  rotation  of  the  wheel.     *By  this  means,  r#71  - 
the  liquid  may  be  raised  the  height  desired   above  thirty-two  ** 
feet,  care  being  taken  to  make  the  case  and  all  the  other  respective 
parts  of  the  strength  requisite  to  sustain  the  pressure.     I  would,  how- 
ever, observe  something  upon  that  law  of  hydraulics   by  which  the 
motion  of  liquids  ascending  decreases  in  speed  in  proportion  to  the 
height  or  length  of  the  ascending  pipe  or  channel.     For  example,  if 
the  hollow  wheel  in  Figure  1  be  thirty  feet  above  the  surface  of  the 
water  in  the  well,  then  the  liquid  would  not  rise  up  the  pipes  a  and  e  <?, 
with  near  the  same  velocity  as  it  would  do  if  the  wheel  was  but  twenty 
feet  above  the  liquid  to  be  raised.     Therefore,  if  the  pipes  a  and  c  a 
are  made  of  such  diameter  as  only  to  have  the  same  area  for  the  pas- 
sage of  the  water  up  them  as  is  the  area  of  the  shafts  of  the  hollow 
wheel,  they  will  in  such  case  not  supply  sufficient  water  for  the  wheel. 
It  is  found  that  the  decrease  in  speed  of  water  ascending  perpendicular 
pipes  is  nearly  as  the  square  root  of  the  distance  between  the  water  to 
be  raised  and  the  point  of  discharge.     Upon  this  I  found  one  part  of 
toy  invention  or  improvements,  namely ',  to  (a)  make  the  pipes  a  and  e  a 
of  such  internal  area  over  and  above  the  internal  area  of  the  hollow 
shafts  of  the  wheel,  as  will  cause  them  to  pass  as  much  water,  notwith- 

(o)  Insert  ML" 
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standing  the  slower  motion  thereof  up  such  pipes  in  consequence  of 
their  length,  as  will  supply  the  wheel  with  all  it  can  discharge.  Now, 
in  the  drawing,  these  pipes  are  shown  of  too  small  a  diameter'  to  ghre 
full  effect  to  this  improvement  if  they  are  of  any  considerable  length. 
This  being  understood,  I  would  now  say  that  I  prefer  to  make  the  area 
of  such  pipes  as  many  times  greater  than  the  area  of  the  hollow  shafts 
^as  is  the  square  root  of  the  distance  (a)  between  the  surface  of  the 
"water  to  be  raised  and  the  said  hollow  shafts,  or  thereabouts.  I  would 
*71  n  next  °b8erve> in  regard  to  the  vanes  marked  z  z  in  Figure  1,  *whiek 
*  form  another  part  of  my  invention  or  improvements,  that,  although 
I  do  not  consider  them  necessary  to  the  action  of  the  machine,  yet,  in 
cases  where  the  height  of  the  column  of  water  in  the  supply  pipes  a 
and  c  c  is  such  as  to  become  nearly  a  balance  to  the  pressure  of  the 
external  atmosphere,  then  by  their  oblique  action  upon  the  water  these 
vanes  expedite  or  force  the  water  into  the  wheel,  which  in  some  degree 
becomes  necessary  in  consequence  of  the  water  not  being  pressed  in  by 
the  atmosphere  with  the  same  force  it  would  when  the  column  of  water 
in  the  ascending  pipes  is  a  short  one.  The  screw  now  in  use  for  pro- 
pelling steam  vessels  may  be  substituted  for  these  vanes,  or  their  coo- 
figuration  may  be  varied  in  any  manner,  so  long  as  such  oblique  action 
•upon  the  water  is  secured  as  will  expedite  its  passage  into  the  wheel. 

"  The  operation  of  the  machine  having  now  been  explained,  and  its 
general  principles  exemplified  by  the  drawings,  I  now  proceed  to  explain 
the  several  points  following,  namely  :— 

"  Where  the  terms  'liquid  '  or  *  water*  are  used  in  this  my  specifi- 
cation, I  mean  the  same  to  imply  either  water  or  any  other  liquid  not 
injurious  to  the  materials  used  in  the  construction  of  the  machine.  la 
this  sense,  of  course,  acids  are  excepted.  I  do  not  confine  myself  to 
the  use  of  iron,  where  other  metals  or  rther  materials  may  be  substi- 
tuted. I  do  not  confine  myself  to  the  use  of  pipes  or  tubes  as  channels 
for  conveyance  of  the  liquids,  but  propose  to  use  vessels  of  any  desired 
configuration.  I  do  not  in  all  cases  propose  to  have  a  solid  shaft  pass- 
ing through  and  carrying  the  hollow  wheel,  but  in  some  cases  to  dis- 
pense with  the  same,  and  to  cause  the  hollow  wheel  to  revolve  on  its 
own  hollow  shaft  passing  through  stuffing  boxes.  In  some  cases  I 
propose  also  to  dispense  with  hollow  shafts  for  the  wheel,  and  merely 

*7171  t0  ^ave  an  °Pen*ng  at  e&°h  s'de  *of  the  nave  for  admitting  the 
J  liquid.  [In  some  special  eases  I  propose  to  have  an  entrand 
for  the  liquid  into  the  wheel  at  one  side  thereof  only,  and  to  counterba- 
lance the  suction  arising  therefrom,  by  producing  a  corresponding  degr* 
0/  suction  at  the  other  side,  without  admitting  the  liquid  at  the  Mm 
mentioned  side.]  Where  the  term  < suction'  is  used  in  this  my  speci- 
fication, I  mean  and  intend  the  same  to  signify  the  difference  produced 
by  the  abstraction  or  partial  abstraction  of  air  from  the  inside,  and  tto 

(a)lnMrtMinftet." 
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pressure  of  air  externally  to  the  supply  pipes.     If  any  gases  or  elastic 
media,  other  than  atmospheric  air,  are  used,  with  which  to  charge  the 
case,  I  claim  the  sole  right  to  do  so.    In  reference  to  the  hollow  wheel, 
I  do  not  confine  myself  to  the  number  or  to  the  use  of  hollow  spokes, 
but  in  some  cases  propose  to  substitute  circular  discs,  with  a  narrow 
water  channel  between,  and  a  valve  or  flexible  valve  or  valves  on  the 
circumference ;  and  generally  I  propose  to  construct  the  wheel  of  every 
variety  of  configuration  so  long  as  the  same  is  constructed  so  as  to  have 
a  channel  or  channels  in  the  interior  thereof  for  the  passage  of  liquids, 
and  shall  be  adapted  to  neutralize  the  effects  of  suction  by  having  a  cor- 
responding or  proportionate  degree  of  suction  at  each  side ;  nor  do  I 
confine  myself  to  a  form  or  configuration  or  manner  of  connecting 
together  any  other  parts  of  the  machine,  but  I  propose  to  vary  the  same. 
The  manner  in  which  I  propose  to  obtain  mechanical  power,  as  signi- 
fied in  the  title  of  the  patent  granted  unto  me,  is,  by  using  water  raised 
by  this  machine  as  a  moving  power  when  wind  is  applied  to  this  machine 
to  raise  the  water,  such  water  so  raised  forming  a  reservoir  of  power 
during  the  existence  of  calms.     In  reference  to  the  flexible  valves  at 
the  ends  of  the  hollow  spokes,  I  prefer  to  make  each  of  them  of  two 
halves  or  pieces  lengthwise,  and  sewed  or  otherwise  fastened  up  each 
side,  by  which  means  they  collapse  according  *to  their  weakest  r*71o 
form,  and  are  thereby  rendered  more  air-proof.     In  lieu  of  the  "- 
exhausting  air-pump,  the  machine  may  be  primed  by  any  more  conve- 
nient and  ready  method.     In  lieu  of  the  stuffing-boxes,  joints  may  be 
made  air-tight  by  leather,  or  any  suitable  means.     In  some  places  I 
propose  to  place  the  air-tight  case  in  the  liquid  to  be  raised,  dispensing 
altogether  with  the  supply  pipes  a  and  c  c.     I  also  propose  to  place  the 
hollow  wheel  horizontally,  or  in  any  other  position,  as  may  be  desir- 
able. 

"  Having  now  explained  the  manner  in  which  my  machine  operates, 
or  in  which  my  inventions  act,  and  pointed  out  that  the  machinery  by 
which  the  said  inventions  act  may  be  varied  almost  to  an  indefinite 
extent  in  the  manner  of  its  construction,  I  shall  now  proceed  to  explain 
more  particularly  what  I  claim  as  my  invention  or  inventions.  I  do 
not  claim  to  be  the  discoverer  that  liquids  may  be  raised  by  centrifugal 
force,  nor  do  I  claim  in  any  way  the  sole  application  of  machinery  for 
raising  water  or  other  liquids  by  centrifugal  force,  [except  only  when 
the  same  is  used  as  a  means  of  introducing  liquids  into  compressed  air] 
w  other  elastic  fluids,  as  specified  hereinafter  in  my  fifth  claim.  Now, 
therefore, — (a) 

[First,  I  claim  as  my  invention  and  application  the  means  of  neu- 
tralizing or  diminishing  the  effects  of  suction  at  one  side  of  the  wheel 
ty  causing  the  same  degree  (or  such  other  proportionate  degree  as  may 

(a)  Insert  the  lioei  io  italic!  at  p.  719. 
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ie  required)  of  suction  at  both  sides  thereof  whereby  a  eotMermUs 
saving  of  power  is  effected.] 

"  Second,  I  claim  as  my  invention  and  application  the  means  of  in- 
creasing the  action  of  the  machine  by  causing  the  liquid  to  enter  the 
wheel  at  both  sides. 

"  Third,  I  claim  as  my  invention  and  application  the  means  of  econo- 
mizing the  power  required  to  move  the  wheel,  by  causing  the  same  to  be 
•71  Ql  moun(e<^  on  a  ^olid  shaft  *(or  a  shaft  of  small  diameter)  passing 
-*  through  its  centre  to  carry  the  same. 

"  Fourth^  I  claim  as  my  invention  and  application  to  this  machine,  or 
to  the  hollow  wheel,  flexible  and  collapsible  valves,  that  is  to  say,  valves 
made  of  leather,  or  leather  combined  with  other  suitable  flexible  substance 
or  substances,  or  other  suitable  flexible  and  collapsible  substance  or  sub 
stances  without  leather. 

"  [Fifth,  I  claim  as  my  invention  and  application  the  construction  of 
machinery  for  raising  and  impelling  water  and  other  liquids  by  meant 
of  introducing  such  water  or  other  liquids  into  compressed  air]  or  other 
suitable  elastic  fluid  [in  virtue  of  centrifugal  force  imparted  thereto  by 
such  machinery,  and  causing  such  compressed  air"],  or  other  elastic  fluid 
[to  operate  as  the  lifting,  raising,  impelling,  or  forcing  power  to  impel 
such  water  or  other  liquid  upwards.] 

"  Sixth,  I  claim  as  my  invention  the  application  of  an  exhausting  air- 
pump  to  maintain  a  vacuum  of  air  to  such  of  these  machines  as  act  6y  the 
maintenance  of  the  vacuum  of  air  in  the  hollow  wheel  and  its  supply  piptu 

"  Seventh,  I  claim  as  my  invention  and  application,  where  pipes  or 
channels  are  used  to  convey  water  or  other  liquids  up  to  the  hollow  wheel, 
to  make  such  pipes  or  channels  of  such  internal  sectional  area  over  and 
above  the  area  of  the  opening  or  openings  into  the  hollow  wheel  at  trill 
enable  them  to  pass  liquid  to  supply  the  wheel  at  a  greater  rate  than 
could  be  done  if  such  pipes  or  channels  were  not  of  such  increased  arts. 

"Eighth,  I  claim  as  my  invention  and  application  the  use  of  vane* 
or  screws  whose  oblique  action  upon  the  water  shall  impel  the  water  more 
rapidly  out  of  the  supply  vessels  into  the  hollow  wheel. 

["  Ninth,  1  claim  the  application  of  the  before-mentioned  invention 
both  when  all  used  in  combination,  or  when  used  severally.99] 
*7901       *The  first  disclaimer,  dated  the  13th  of  April,  1853,  was  ai 
■■  follows: — 

"  Disclaimer  and  memorandum  of  alteration  entered  by  the  said 
Charles  Tetley  with  the  clerk  of  the  patents  of  England. 

«  Whereas  the  following  part  of  the  title  of  the  said  invention,  namely* 
'and  also  thereby  to  obtain  mechanical  power/  and  part  of  the  **id 
specification  contained  in  the  following  words,  namely,  <  the  manner  in 
which  I  propose  to  obtain  mechanical  power,  as  signified  in  the  title  of 
the  patent  granted  unto  me,  is,  by  using  water  raised  by  this  machine 
as  a  moving  power  when  wind  is  applied  to  this  machine  to  raise  tl* 
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'Water,  such  water  so  raised  forming  a  reservoir  of  power  daring  the 
existence  of  calms,'  have  been  respectively  objected  to  as  not  describing 
or  referring  to  anything  of  practical  value  or  utility ;  wherefore  1  do 
declare  that  I  hereby  disclaim  such  part  of  the  said  title  of  the  said 
invention,  and  such  part  of  the  said  specification  respectively. 

"  And  whereas  it  has  been  alleged  that  the  making  pipes  or  channels 
for  the  supply  of  water  of  an  area  greater  than  the  area  of  the  shaft  of 
the  wheel  or  the  aperture  of  the  raising  apparatus  was  known  at  the 
date  of  the  said  letters  patent,  I  do  hereby  declare  that  I  disclaim  the 
part  of  the  said  specification  contained  in  the  following  words,  namely  :— 
*  Upon  this  I  found  one  part  of  my  invention  or  improvements,  namely.' 
And  I  also  disclaim  the  part  of  the  said  specification  contained  in  the 
following  words,  namely : — <  which  form  another  part  of  my  invention 
or  improvements.'  And  I  also  disclaim  the  seventh  claim  and  claiming 
clause  contained  in  and  being  part  of  my  said  specification. 

"And  whereas  the  following  passage  of  the  said  specification,  <I  do 
not  confine  myself  to  the  number  or  to  the  use  of  hollow  spokes,  but  in 
some  cases  propose  to  ^substitute  circular  discs  with  a  narrow  r*791 
water  channel  between,  and  a  valve  or  flexible  valve  or  valves  *- 
on  the  circumference,  and  generally  I  propose  to  construct  the  wheel 
of  every  variety  of  configuration,  so  long  as  the  same  is  constructed  so 
as  to  have  a  channel  or  channels  in  the  interior  thereof  for  the  passage 
of  liquids,  and  shall  be  adapted  to  neutralize  the  effects  of  suction  by 
having  a  corresponding  or  proportionate  degree  of  suction  at  each  side,9 
has  been  alleged  to  include  a  wheel  such  as  is  described  in  the  two 
several  specifications  of  Hale's  patents,  which  patents  are  respectively 
dated  the  12th  of  January,  1830,  and  the  13th  of  October,  1831 ; 
wherefore  I  hereby  declare  that  I  disclaim  the  words,  <  and  generally  I 
propose  to  construct  the  wheel  of  every  variety  of  configuration,  so  long 
as  the  same  is  constructed,'  and  the  words  '  shall  be,'  contained  in  the 
above-recited  passage  of  the  said  specification. 

"  And  whereas  it  has  been  objected  and  alleged  that  the  third,  fourth, 
sixth,  and  eighth  claims,  contained  in  and  being  parts  of  the  said  spe- 
cification, amount  to  and  are  respectively  claims  of  and  to  distinct  and 
independent  inventions,  I  do  therefore  hereby  disclaim  such  last-men- 
tioned parts  of  the  said  specification  respectively. 

*<  And  whereas  no  other  elastic  fluid  is  more  suitable  or  economical 
than  air.  I  therefore  disclaim  in  the  said  specification  that  part  thereof 
contained  in  the  words  following,  namely : — *  If  any  gases  or  elastic 
media  other  than  atmospheric  air  are  used  with  which  to  charge  the 
ease,  I  claim  the  sole  right  to  do  so ;'  and  also  that  part  thereof  con- 
tained in  the  words  following: — <or  other  elastic  fluids,  as  specified 
hereinafter  in  my  fifth  claim ;'  and  also  the  words  <  or  other  suitable 
elastic  fluid,'  in  and  part  of  the  fifth  claim  of  the  said  specification ; 
and  also  the  words  <  or  other  elastic  fluid/  also  in  and  part  of  the  same 
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#jacy\  ^h  chum.  And  *in  order  to  make  the  said  specification,  after 
•*  the  parts  thereof  hereinbefore  mentioned  shall  hare  been  de- 
claimed as  aforesaid,  consistent,  I  do  hereby  declare  that  I  alter  the 
said  specification  by  expunging  the  word  <  to'  in  the  part  of  the  said 
specification  following,  namely,  *  to  make  the  pipes  a  and  e  c  of  sock 
internal  area  over  and  above  the  internal  area  of  the  hollow  shafts  of 
the  wheel  as  will  cause  them,  &c.'  And  I  further  alter  the  said  speci- 
fication by  adding  and  substituting  the  word  <  I'  in  the  place  and  stead 
of  and  for  the  word  <  to'  so  expunged  as  last  aforesaid. 

"  And  whereas  the  sentence  and  words  following  are  contained  in 
and  form  part  of  the  said  specification,  namely,  <  this  being  understood, 
I  would  now  say  that  I  prefer  to  make  the  area  of  such  pipes  as  many 
times  greater  than  the  area  of  the  hollow  shafts  as  is  the  square  root 
of  the  distance  between  the  surface  of  the  water  to  be  raised  and  the 
said  hollow  shafts,  or  thereabouts;'  and  it  has  been  pretended  and 
alleged  that  the  said  last-mentioned  sentence  is  not  so  certain  as  it 
might  be.  Now,  therefore,  I  declare  that  I  alter  the  said  specification 
by  introducing  to  and  into  the  said  last-mentioned  sentence  and  part  of 
the  said  specification  the  words  *  in  feet'  immediately  after  the  word 
'  distance'  in  the  said  last-mentioned  sentence,  and  between  such  word 
'  distance'  and  the  word  <  between,'  also  contained  in  the  said  last-men- 
tioned sentence  and  part  of  the  said  specification.  And,  in  order 
further  to  make  the  said  specification,  after  the  parts  thereof  hereinbe- 
fore mentioned  shall  have  been  disclaimed  as  aforesaid,  consistent,  I  do 
hereby  declare  that  I  alter  the  word  *  fifth,'  at  the  commencement  of 
the  fifth  claiming  clause  contained  in  the  said  specification  to  the  word 
' third,'  and  also  the  word  « ninth,'  at  the  commencement  of  the  last 
claiming  clause  contained  in  the  said  specification,  to  the  word  <  fourth.' " 
*7231  *The  second  disclaimer,  dated  the  19th  of  April,  1854,  wis 
J  as  follows : — 

"  Disclaimer  and  memorandum  of  alteration  proposed  to  be  entered 
by  the  said  Charles  Tetley  with  the  clerk  of  the  patents  of  England, 
pursuant  to  an  act  passed  in  the  fifth  and  sixth  years  of  the  reign  of 
His  late  Majesty  King  William  the  Fourth,  intituled  *  An  Act  to  amend 
the  law  touching  letters  patent  for  inventions.', 

"  Whereas,  near  the  end  of  the  specification  of  the  said  letters  patent 
is  introduced  a  disclaimer,  by  which  it  was  supposed  that  a  wheel  de- 
scribed in  the  said  specification,  whether  consisting  of  hollow  spokes  or 
of  a  channel  or  channels  between  discs,  was,  when  considered  apart  or 
separate  from  the  other  machinery,  disclaimed ;  and,  since  the  enrol- 
ment of  the  said  specification,  a  further  disclaimer  of  certain  parts 
thereof  has,  according  to  the  statute,  been  entered  with  and  filed  bj 
the  clerk  of  the  patents  of  England.  But  it  has  lately  been  held  bj  » 
court  of  law,  that,  notwithstanding  these  disclaimers,  such  wheel  * 
claimed  apart  and  separate  from  the  other  machinery ;  for  which 
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reason,  and  in  order  to  make  the  disclaimers  more  certain  in  regard  to 
such  wheel,  and  to  prevent  a  like  construction  being  put  on  the  said 
specification  in  regard  to  the  separate  and  individual  parts  of  which 
the  machinery  consists,  I  hereby  alter  the  specification  by  introducing 
immediately  before  the  claiming  clauses,  near  the  end  of  the  said  speci- 
fication, the  following  words,  viz.,  '  I  disclaim  any  exclusive  right  to 
wheels,  whether  consisting  of  hollow  spokes  or  of  a  channel  or  channels 
between  discs,  when  considered  apart  or  separate  from  the  machinery 
described.     And  I  also  disclaim  any  exclusive  right  to  the  parts  of 
the  machinery  when  they  are  each  considered  apart  or  separate  from. 
the   machinery   described.9     And   I   have   found  that  the    invention 
♦claimed  as  the  first  part  of  my  improvements,  though  new,  has  ^^ 
.not  come  into  general  use,  for  which  reason  I  wish  to  disclaim,  *- 
and  I  do  hereby  disclaim,  that  part  of  the  specification  which  is  con- 
tained in  the  first  claiming  clause  near  the  end  of  the  said  specification, 
and  also  the  following  words,  which  occur  at  an  early  part  of  the  said 
specification,  '///  is  a  pipe  of  small  diameter,  forming  a  passage  for 
air  from  one  box  to  the  other,  by  which  means  one  exhausting  pump 
answers  for  both  boxes/     Also,  further  on  in  the  said  specification, 
the  words  <and  the  pipes///;'  also  the  word  « three'  in  the  same 
paragraph,  and  also  the  part  of  the  drawing  showing  such  pipe  and 
passages  thereto ;  and  also  the  following  words,  <  In  some  special  cases, 
1  propose  to  have  an  entrance  for  the  liquid  into  the  wheel  at  one  side 
thereof  only,  and  to  counterbalance  the  suction  arising  therefrom,  by 
producing  a  corresponding  degree  of  suction  at  the  other  side,  without 
admitting  the  liquid  at  the  last-mentioned  side.'     And  I  have  also 
found  that  the  employing  compressed  air,  described  in  my  said  specifi- 
cation, though  useful  in  the  cases  mentioned,  is  beneficial  only  when 
in  combination  with  the  other  part  of  my  invention,  and  that  there  is 
consequently  no  advantage  in  my  still  retaining  a  claim  to  compressed 
air  separate  from  and  independent  of  my  invention  which  remains, 
claimed  in  the  said  specification,  for  which  reason  I  disclaim  the  fol- 
lowing parts  of  my  said  specification,  *  except  only  when  the  same  is 
used   as   a  means  of  introducing  liquids  into  compressed  air,'  and 

<  Third,  I  claim  as  my  invention  and  application  the  construction  of 
machinery  for  raising  and  impelling  water  and  other  liquids  by  means 
of  introducing  such  water  or  other  liquids  into  compressed  air,  in  virtue 
of  centrifugal  force  imparted  thereto  by  such  machinery,  and  causing 
such  compressed  air  to  operate  as  the  lifting,  raising,  impelling,  or 
forcing  power  to  impel  such  water  *or  other  liquid  upwards.'  r*7oe 
And,  as  the  last  claim  contained  in  the  specification  would  be  "- 
inconsistent  and  unmeaning  after  such  disclaimer  has  been  made,  I 
disclaim  the  part  of  my  specification  contained  in  the  following  words, 

<  Fourth,  I  claim  the  application  of  the  before-mentioned  inventions, 
both  when  all  used  in  combination,  or  when  used  severally.' " 
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The  utility  of  the  plaintiff's  machine  was  not  denied ;  and  there  wis 
evidence  of  infringement.  Bat  it  was  sought,  on  the  part  of  the  de- 
fendants, to  show  that  the  alleged  invention  was  not  new ;  for,  that  the 
principle  had  already  been  made  known  by  certain  specifications  en- 
rolled by  one  William  Hale  on  the  12th  of  July,  1830,  and  13th  of 
April,  1832,  and  by  one  Morris  West  Buthven  on  the  22d  of  Septem- 
ber, 1841. 

Hale's  first  patent,  dated  the  12th  of  January,  1830,  was  for  "  A 
machine  or  method  of  raising  or  forcing  water  for  propelling  vessels, 
which  machine  or  method  is  also  applicable  to  other  purposes ;"  and, 
in  his  specification,  the  inventor  declared  "  that  the  nature  of  his  said 
invention  consisted  in  a  vertical  or  horizontal  air-tight  paddle-box, 
kept  constantly  supplied  with  water,  and  the  sides  of  which,  by  means 
of  a  paddle-wheel  or  propeller  turning  in  the  said  water,  were  forcibly 
acted  upon  at  all  points  except  at  an  aperture  where  the  said  water 
escaped,  and  where  the  resistance  offered  to  the  action  of  the  said  water 
was  less  than  at  the  other  parts  of  the  paddle-box  ;  wherefore  the  boat 
or  other  body  to  which  the  said  paddle-box  was  attached  would  be  pro- 
pelled in  a  direction  from  the  said  aperture."  He  then  went  on  to 
describe  the  manner  in  which  the  said  invention  was  to  be  performed, 
thus  : — "  The  propeller  which  gives  motion  to  the  water  in  this  machine, 
is  composed  of  one  or  more  curved  paddles,  and  set  at  an  angle  to  pre* 
vent  any  vacuum  behind  them,  revolving  at  the  extremity  of  spokes  or 
*"9fi1  arms  round  on  an  axis  *nearly  in  the  middle  of  the  machine. 
-*  The  dimensions  of  these  surfaces  vary  according  to  their  number, 
and  the  area  of  the  aperture  through  which  the  water  is  discharged; 
that  is,  if  the  propeller  has  one  paddle  only,  the  area  of  that  surface 
must  be  equal  to  the  area  of  the  aperture ;  if  two  are  used,  the  area  of 
each  must  be  equal  to  half  the  area  of  the  aperture ;  if  four,  then  each 
must  be  equal  to  one-fourth  of  the  area  of  the  aperture,  and  so  on, 
that,  whatever  the  number  of  paddles  may  be,  the  area  of  the  whole 
must  be  equal  to  the  area  of  the  discharging  aperture."  The  specifi- 
cation then  went  on  to  describe  the  various  parts  of  the  machine,  refer- 
ring to  the  drawings,  all  of  which  had  relation  to  propelling  vessels ; 
and  it  concluded  thus : — "  I  claim  as  my  invention  the  machine  herein- 
before described,  whether  applied  vertically ,  to  raise  water,  or  horizon- 
tally, to  force  water,  for  the  purpose  of  propelling  vessels,  or  for  other 
purposes." 

Hale's  second  patent,  dated  the  13th  of  October,  1831,  was  for  « Im- 
provements in  machinery  or  apparatus  for  propelling  vessels,  which 
improvements  are  also  applicable  for  raising  or  forcing  water :"  and, 
in  his  specification,  he  thus  describes  the  invention : — "  My  invention 
consists  in  the  enclosing  of  a  certain  kind  or  kinds  of  rotary  propeller 
or  forcer  within  a  scrole  or  volute  box  or  case,  whereby  the  water  en- 
tering into  suoh  box  or  case  is  driven  by  the  propeller  round  the  spiral 
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aide  of  the  box  or  case,  and  is  discharged  forcibly  through  a  tangential' 
aperture,  and  thus  force  or  propel  the  boat  or  vessel  forward  in  which 
such  apparatus  is  placed ;  and,  secondly,  such  arrangements  of  propel- 
ling box  or  case,  when  fitted  with  suitable  pipes,  are  applicable  to 
raising  or  forcing  water  or  other  fluids."  He  then  refers  to  the  draw- 
ings in  relation  to  the  invention  so  far  as  regarded  the  propelling  of 
vessels,  and  proceeded  thus  : — "  Having  now  described  the  manner  of 
•constructing  my  invention,  and  the  application  to  the  propel-  r^nn 
ling  of  vessels,  I  will  now  proceed  to  describe  its  application  for  *-  ' 
the  purpose  of  raising  and  forcing  water  and  other  fluids.  In  this 
application  of  the  apparatus,  to  the  part  k  is  to  be  affixed  the  pipe 
through  which  the  water  is  to  be  forced  in  any  direction  it  may  be 
required,  and  the  box  or  case  a  is  to  be  placed  in  a  well  or  other  reser- 
voir, either  in  a  horizontal  or  vertical  position,  and  by  means  of  a 
crank  or  wheelwork  rotary  motion  is  to  be  communicated  to  the  pro- 
peller/, which  will  force  the  water  through  the  opening  k  into  the  pipe 
which  is  to  convey  it  in  any  direction  ;  or,  in  place  of  fixing  the  case 
in  the  water  or  other  fluid,  there  may  be  a  suction-pipe  affixed  at  the 
opening  d,  and  descending  into  the  well  or  other  reservoir,  having  a 
common  valve  opening  inwards :  by  this  arrangement,  when  the  box  or 
case  tad  the  suction-pipe  have  been  filled  with  water  or  other  fluid, 
the  revolution  of  the  propeller  will  drive  the  same  through  the  opening 
i,  to  which  there  may  or  may  not  be  a  conducting  pipe  for  conveying 
the  ^vater  to  any  desired  place,  and  at  the  same  time  as  the  water  is 
forced  out  at  the  opening  k  there  will  be  a  constant  flow  of  water  up* 
the  suction-pipe  into  the  case  or  box  a.  Having  now  described  the 
nature  of  my  invention,  and  the  manner  of  carrying  the  same  into 
effect,  I  would  have  it  understood  that  what  I  claim  as  my  invention, 
i«,  the  constructing  the  apparatus  so  that  the  propellers  /  may  freely 
revel ve  within  a  box  or  case,  the  form  of  which  is  a  continually  diverg-* 
ing  curve,  as  above  described,  when  such  propellers  and  boxes  or  cases 
are  applied  to  the  purposes  of  propelling  vessels,  or  for  raising  or 
forcing  water  or  other  fluids,  as  above  described/1 

Ruthven's  patent  was  for  "  A  new  mois  of  increasing  the  power  of 
certain  media  when  acted  upon  by  rotary  fans  or  other  similat  appara- 
tus :"  and  he  declared  the  "nature  of  his  invention  to  consist  "in  -^  ' 
causing  the  certain  media,  by  which  he  meant  to  include  air,  *- 
gas,  and  water,  about  to  be  acted  upon,  to  pass  through  a  series  of 
rotary  fans,  so  arranged  that  each  succeeding  fan  should  act  upon  the 
media  .which  had  been  previously  acted  upon  by  the  next  preceding 
fan,  whether  such  media  were  gas,  air,  or  water."  He  then  proceeded 
to  describe  the  invention,  with  reference  to  the  drawings,  as  follows  :— 
«  Figure  1  is  a  side  view  of  a  series  of  three  fans,  with  their  appropri- 
ate cases,  so  arranged  as  to  effect  the  object  of  my  said  invention,  which 
in  this  case  I  have,  for  the  purpose  of  this  description,  represented  as 

jr.  s.,  vol.  n.— 31 
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applied  to  increase  the  power  of  an  air-blowing  apparatus.  A  is  to 
first  air-case,  B  being  the  air  induction  hole.  CCC  are  the  arms  of 
the  fans,  and  D  D  D  the  frame-work  of  the  bearings  of  the  axes  of  the 
fans*  E  E  the  exit  channel  for  the  air,  after  having  been  aeted  upon 
by  the  fans,  and  by  which  it  passes  directly  into  the  fans  of  the  second 
air-case  F,  there  to  be  acted  upon  again  by  the  second  set  of  fans,  and 
driven  through  the  exit  channel  G  of  the  second  air-case  into  the  fans 
in  the  third  air-case  H,  there  to  be  again  acted  upon  by  the  third  set 
of  fans,  and  finally  expelled  as  a  blast  at  the  exit  channel  I  of  the  third 
and  last  air-case  H.  By  this  arrangement,  it  will  be  seen  that  the  air 
just  taken  in  at  the  induction  hole  B  of  the  first  air-case  A  is  the  same 
that  is  expelled  in  the 'form  of  a  blast  at  I,  and  has  been  acted  upon 
successively  by  the  three  sets  of  fans.  Figure  2  is  the  plan  of  figure  1. 
Figure  8  is  a  section  of  one  of  the  air-cases  with  its  fans,  and  here  is 
shown  what  could  not  be  seen  in  the  other  figures,  but  which  is  essential 
to  be  distinctly  understood,  viz.  that  there  is  an  inner  case  revolving 
with  the  fans  inside  of  the  outer  case.  This  inner  case  is  in  this  figure 
marked  K,  and  coloured  blue,  and  to  it  the  fans  are  fixed.     Figure  5 

*72Q1  *s  a  seParate  v'ew  °f  the  inner  *case,  with  its  fans,  by  which  it 
J  will  be  seen  there  is  an  opening  L  in  the  rim  of  the  case  at  the 
front  of  each  fan,  the  fans,  in  fact,  dividing  the  inner  case  into  sir  com- 
partments, or  any  other  number,  dependent,  of  course,  on  the  ruar.bsr 
of  fans.  The  air  which  is  received,  into  the  opening  at  the  axis  rxlaa 
from  the  several  compartments  out  of  the  openings  L  into  the  outer  >r 
air-case,  and  thence  through  the  exit  channel  of  the  said  air-case  i*:4 
the  succeeding  fan-case."  *  The  parts  marked  J  are  the  driving  pulleys, 
figure  4  is  a  longitudinal  section  through  the  first  air-case  A,  showing 
the  form  of  the  fans  and  the  mode  adopted  in  this  case  of  fixing  the* 
to  the  inner  casing :  it  also  shows  the  induction  hole  to  the  second  fs> 
case  F,  the.  exit  channel  E  being  removed.  Now,  whereas  it  is  evident 
(hat  no  particular  form  of  fans  is  involved  in  my  said  invention,  pr> 
vided  only  that  the  medium  to  be  acted  upon  be  conveyed  directly  from 
one  to  the  other  of  the  series  of  fans,  as  hereinbefore  described,  and 
that  whether  the  object  to  be  obtained  is  a  forcible  jet  of  water  or  gas, 
Or  a  strong  blast  of  air,  the  same  principle  will  prevail,  the  apparatus 
being  only  varied  to  meet  the  known  necessity  of  the  media  employed. 
And  whereas  I  therefore  claim  as  my  invention  increasing  the  power  of 
the  said  media,  when  acted  upon  by  rotary  fans  or  other  similar  appa- 
ratus, by  causing  the  said  media  to  pass  directly  from  one  set  of  fans, 
with  their  fan-cases  as  aforesaid,  to  another,,  through  the  whole  seriei, 
as  many  as  there  quay  be,  each  succeeding  set.  of  fans  acting  upon  it  in 
(he  state  in  which  it  left  the  preceding  set  in  consequence  of  the  exit 
channel  for  the  air  from  one  set  of  fans  forming  the  induction  hole  for 
the  air  to,  the  succeeding  set  of  fans,  as  shown  by  tte  figures  in  tit* 
drawing." 
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On  the  part  of  the  plaintiff,  it  was  insisted,  that,  taking  his  original 
specification  together  with  the  two  ^disclaimers,  a  claim  was  dis-  r*7«n 
dosed  of  a  combination  of  machinery  which  constituted  a  new  *- 
invention,  and  which  was  not  affected  by  anything  disclosed  by  the  spe- 
cifications enrolled  by  Hale,  or  by  that  enrolled  by  Ruthven. 

The  learned  judge,  being  of  opinion  that  the  plaintiff 's  alleged  inven- 
tion had  been  previously  disclosed  by  the  specification  enrolled  by  Ruth- 
ven, and  the  drawings  annexed  to  it,  directed  a  verdict  to  be  entered 
for  the  defendants  upon  the  second  and  third  issues,  and  for  the  plain- 
tiff on  the  others.  • 

Collier,  Q.  C,  in  Michaelmas  Term  last,  pursuant  to  leave,  moved  to 
enter  a  verdict  for  the  plaintiff  on  the  second  and  third  issues,  on  the 
ground  that  the  invention  was  new. — Taking  what  remains  of  the 
plaintiff's  specification,  as  explained  by  the  disclaimers,  that  which  he 
claims  as  his  invention  is  clearly  new.  [Crkbswbll,  J. — The  effect  of 
the  disclaimer  is,  merely  to  strike  out  from  the  specification  those  parts 
of  the  machinery  which  are  disclaimed.  It  cannot  operate  by  way  of  a 
claim  of  the  residue ;  nor  can  what  remains  of  the  specification  be  con- 
strued by  the  disclaimer.]  The  whole  effect  of  the  plaintiff's  specifica- 
tion, as  it  now  stands,  is,  to  claim  a  new  combination  of  machinery. 
[Crowder,  J. — Did  not  everything  which  the  plaintiff  claims  exist 
before  except  the  disc,  or  the  substitute  fox  the  disc, — the  carrying  the 
wheel  by  a  hollow  shaft  on  both  sides  ?  Willes,  J. — The  disc,  I  think, 
was  old.]  It  is  enough  to  say  that  the  plaintiff  claims  either  the  disc 
dr  the  hollow  shaft :  in  effect,  he  claims  the  whole  of  what  the  specifi- 
cation describes,  except  that  which  is  specifically  disclaimed.  Hale's 
first  patent  was  simply  for  a  machine  for  propelling  vessels.  [Willes, 
Jl — Hale's  second  patent  was  the  most  material  one.]  Hale's  was  a 
totally  different  machine :  the  principle  of  vacuum  and  ^suction  r,7qi 
did  not  apply  at  all  to  his  wheel.  [WiLLBS,  J. — It  had  a  disc,  ** 
and  the  water  was  admitted  at  both  sides.]  Its  purpose  and  its  opera- 
tion were  wholly  foreign  to  the  raising  and  propulsion  of  water.  Ruth- 
ven's  was  an  entire  abortion.  It  bad  no  disc,  no  hollow  shaft ;  but  it 
was  so  constructed  that  air  or  water  might  get  in  at  both  sides.  [Cress- 
well,  J. — Tou  claim  generally  admitting  water  at  both  sides.]  To  a 
machine  such  as  previously  described.  [Crbsswell,  J. — Would  not 
Ruthven's  wheel  be  an  infringement  of  the 'plaintiff's  patent?  In 
Newton  v.  The  Grand  Junction  Railway  Company,  5  Exch.  331,f  it 
was  held,  that,  where  a  patent  is  granted  for  a  combination  of  several 
tilings,  some  of  which  are  old  and  some  new,  the  question  of  novelty 
depends  upon  whether  that  which  is  claimed  in  the  specification  as  a 
whole  is  new:  and  a  person  who,  by  some  chemical  or  mechanical 
equivalent,  imitates  a  part  of  8Mb  aombination  which  is  new  and  useful, 
is  guilty  of  an  infringement  of  the  patent.  Crowder,  J. — Does  the 
specification  confine  the  claim  to  the  disc  or  hollow  shaft?}    Yes;  in 


T81  TETLEY  v.  B  ASTON.    T.  T.  1857. 

the  manner  and  for  the  purpose  before  described.  The  specification  b 
not  very  artificially  drawn :  but  the  court  will  put  a  reasonable  con- 
struction upon  the  language  used,  and  will  not  be  astute  to  discover 
defects  in  it.  In  substance,  the  wheel,  as  described,  is  claimed  in  com- 
bination with  the  other  things  before  mentioned. 

*  Cresswell,  J. — It  seems  to  me  that  the  plaintiff's  claim  must  be 
understood  as  confined  to  the  means  of  introducing  water  at  both  sides 
of  the  wheel.     Tou  contend  that  the  specification  does  not  claim  the 
means  generally,  but  only  as  previously  described.    My  Brother  Willes 
thinks  that  the  matter  should  be  discussed ;  but,  on  showing  cause,  the 
*7q9-|  defendants'  counsel  should  *be  at  liberty  to  raise  for  argument 
^  any  of  the  points  which  were  taken  by  them  at  the  trial. 
KnowleSy  Q.  C,  Hindmarch,  and  Kemplay,  in  Hilary  Term  last, 
showed  cause. — The  result  of  the  two  disclaimers  leaves  only  the  second 
claim  in  the  plaintiff's  specification,  which  is  in  these  terms,—"  I  claim 
as  my  invention  and  application  the  means  of  increasing  the  action  of 
the  machine,  by  earning  the  liquid  to  enter  the  wheel  at  both  *ide$" 
That  now  is  conceded  not  to  be  new.    It  is,  however,  contended  on  the 
part  of  the  plaintiff  that  his  claim  is  so  limited  only  when  a  wheel  is 
used  such  as  described  in  the  previous  parts  of  the  specification.    The 
former  parts  of  the  specification  are  thus  made  important.     These, 
therefore,  are  not  disclaimed,  and,  if  any  one  of  them  is  not  new,  the 
patent  is  clearly  bad.     If  the  central  plate,  or  disc,  which  is  confess- 
edly old,  is  retained,  the  plaintiff  was  bound  in  his  specification  to  sute 
that  it  was  old.    In  Hindmarch  on  Patents,  183,  the  law  upon  this  sub- 
ject is  thus  stated : — "  If  the  specification  describes  more  than  the 
invention  itself,  it  must  clearly  point  out  which  of  the  things  described 
are  old,  and  which  of  them  are  new.    And,  if  the  subject  of  the  patent 
privilege  be  an  addition  to  or  an  improvement  upon  an  old  machine  or 
other  article,  the  specification  must  not  describe  the  whole  machine  or 
article  without  distinguishing  between  the  old  and  the  new  parts :  for, 
the  proviso  in  the  patent  requires  that  the  invention  shall  not  only  be 
ascertained,  but  ascertained  with  particularity ;  and  it  is  impossible  to 
contend  that  an  invention  is  so  ascertained  by  a  specification,  if  it  de- 
scribes without  distinction  many  things  which  are  old,  as  well  as  the 
invention  itself."    For  this  the  learned  author  cites  Williams  v.  Brodie, 
Dav.  P.  C.  96,  97,  Manton  v.  Manton,  Dav.  P.  C.  333,  349,  Hill  f. 
J|l7„„1  Thompson,  3  Meriv.  "622,  Hill  v.  Thompson,  8  Taunt.  875  (K.  C. 

(M*  L.  R.  vol.  4),  2  J.  B.  Moore,  424  (E.  C.  L.  R.  vol.  16),  to  which 
may  be  added  Holmes  t>.  The  London  and  North  Western  Railway  Com* 
pany,  12  C.  B.  831  (E.  C.  L.  R.  vol.  74).  And,  when  this  case  was 
before  the  Court  of  Queen's  Bench,— see  2  Ellis  &  B.  956, 966,— Lord 
Campbell  said :  "  It  is  quite  clear  that  the  patentee  has  described  the 
%heel  as  part  of  the  machinery  for  raising  and  impelling  water.  Thai 
is  so  both  in  the  description  land  the  diagram.   Then  it  was  proved,  an4 
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ii  now  admitted,  that  the  wheel  is  not  new.     That  being  so,  the  claim 
js  prima  facie  bad,  because  prima  facie  all  must  be  taken  to  be  claimed 
which  is  described  as  part  of  the  machinery.    It  then  lies  on  the  patentee 
to  show  that  he  has  clearly  pointed  out  what  is  not  new;  for, -the  rule 
is,  that  this  must  be  done  clearly.  *  *  *  Had  the  wheel  been  new,  and 
the  plaintiff  had  been  suing  for  the  infringement  of  this  patent  by  the 
mere  use   of  such  wheel,  this  fourth  claim  would  have  furnished  him 
with  a  most  powerful  argument  to  show  that  the  patent  was  infringed : 
and  the  action  would  have  clearly  lain,  according  to  Smith  v.  The  Lon- 
don and  North  Western  Railway  Company,  2  Ellis  &  B.  69  (E.  C.  If. 
R.  vol.  75).     Even  if  this  is  not  so,  the  exclusion  is  at  least  equivocal,; 
and  that  is  not  enough  to  protect  the  specification :  the  law  on  this 
point  is  well  explained  in  Holmes  v.  The  London  and  North  Western 
Railway  Company,  12  C.  B.  831  (E.  C.  L.  R.  vol.  74)."     [Cockburn, 
C.  J. — The  proper  way  to  read  the  specification  is,  to  read  the  whole 
description  of  the  machinery,  and  the  claim  left  unaffected  by  the  dis- 
claimers.]    The  central  disc  is  twice  mentioned  in  the  descriptive  part 
of  the  specification, — once  at  p.  712,  line  1,  and  again  at  p.  713,  line 
2.    In  Hale's  first  patent,  the  water  is  introduced  into  the  wheel  at 
both  sides:  and  the  wheel  there  described  differs  from  the  plaintiff's 
oiily  in  the  absence  of  the  central  disc  or  plate ;  it  is  carried  by  means 
of  spokes  instead.     Hale's  second  patent  ^describes  a  machine  r*7<w 
having  a  central  disc.     And  Ruthven's  invention,  although  it  *• 
proved  delusive,  had  also  all  the  qualities  of  the  plaintiff's,  with  the 
exception  of  the  central  disc.    And  that  the  plaintiff  claims  only  for  the 
support  of  the  wheel. 

Collier,  Q.  C,  and  Chance,  in  support  of  the  rule. — That  which  the 
plaintiff  claims  by  his  specification  as  it  now  stands,  is,  not  merely  the 
wheel,  but  the  combination  of  the  wheel  with  certain  machinery  de- 
scribed, whereby  certain  defects  in  a  well-known  machine, — a  machine 
for  raising  water  by  centrifugal  force, — are  counteracted.     This  com- 
bination is  confessedly  new.     Taking  the  specification  with  the  dis- 
claimers, it  is  distinctly  pointed  out  that  the  ouly  claim  the  plaintiff 
Bakes,  is,  for  the  application  of  machinery  for  raising  water  by  centri- 
fugal force,  where  the  same  is  used  for  introducing  the  water  into  com- 
pressed air.     [VVillbs,  J. — The  plaintiff  seems  to  have  done  success- 
fully what  Ruthven  failed  to  do, — each  using  a  wheel  admitting  the 
water  at  both  sides.    Cockburn,  C.  J. — The  whole  question  of  novelty 
seems  to  turn  upon  Ruthven's  patent.]     That  was  for  a  mere  blower. 
It  is  quite  impossible  that  the  plaintiff  could  have  dreamt  that  that  had 
any  application  to  his  invention :  it  was  altogether  alio  intuitu :  it  was 
never  meant  to  be  applied  to  the  raisir.g  of  water.     [Willes,  J.— 
Take  away  Ruthven's  second  and  third  wheels,  and  you  have  a  wheel 
propelling  water,  into  which  wheel  the  water  to  be  acted  upon  is  ad- 
mitted at  both  sides.  J    That  undoubtedly  is  so  j  but  the  specification 
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filed  by  Ruth  veil  clearly  shows  that  he  did  not  contemplate  any  sock 
use  of  his  wheel  as  the  plaintiff  suggests.     [Cresswkll,  J. — I  think 
yon  must  go  the  length  of  contending  that,  after  the  plaintiff's  patent, 
Buthven  could  not  have  applied  his  invention  to  pumps.]     It  may  be 
*7ftVI  ^at  Ruthyen's  invention  is  applicable  to  a  purpose  which  he 
■*  was  not  aware  of;  and  for  the  discovery  of  that  it  may  be  that 
a  third  party  could  not  take  out  a  patent :  but  the  application  of  a  pro- 
perty of  a  substance  (or,  as  it  is  conceived,  a  new  application  of  ma- 
chinery) to  a  purpose  useful  in  itself,  and  not  before  known,  may  be 
the  subject  of  a  patent:  Muntz  v.  Foster,  2  Webster's  P.  C.  96,  103. 
[Hindmarch  referred  to  Minter  v.  Mower,  6  Ad.  &  E.  735  (E.  G.  L. 
B.  vol.  33),  1  N.  4  P.  595.     There,  the  specification  of  a  patent  de- 
scribed the  invention  to  be  of  "  an  improvement  in  the  construction, 
making,  or  manufacturing  of  chairs,"  and  to  consist  in  the  application 
of  a  self-adjusting  leverage  to  the  back  and  seat  of  a  chair,  whereby 
the  weight  on  the  seat  acted  as  a  counter-balance  to  the  pressure  against 
the  back,  and  whereby  a  person  sitting  in  the  chair  might,  by  pressing 
against  the  back,  cause  it  to  take  any  inclination,  and  yet  might  be 
supported.     In  an  action  for  infringing  the  patent,  it  was  pleaded  that 
the  plaintiff  was  not  the  inventor,  and  that  the  specification  did  not 
describe  the  invention ;  and  it  was  proved  that  a  dhair  had  previously 
been  sold,  to  which  a  similar  leverage  was  applied,  acting  by  the  press- 
ure in  the  same  way,  but  having  also  other  machinery,  which  prevented 
the  inclination  of  the  back  from  being  shifted  except  when  a  spring 
was  touched  by  the  hand.     The  jury  found  that,  without  such  other 
machinery,  the  chair  previously  sold  would  have  produced  an  equili- 
brium by  the  self-adjusting  leverage ;  that  the  maker  of  it  was  the 
inventor  of  the  machine,  and  found  out  the  principle,  bat  not  the  prac- 
tical purpose  to  which  it  was  now  applied  ;  and  that  the  plaintiff  had 
discovered  such  purpose.     The  court  directed  a  nonsuit.]     That  is  a 
totally  different  case  :  the  plaintiff's  alleged  invention  was  substantially 
if  not  identically  the  same  as  Browne's.     "Crowder,  J. — Buthven,  it 
#7o„,  seems,  was  mistaken  in  supposing  that  he  acquired  an  ^increase 
•*  of  power  by  having  three  wheels :  but,  was  there  anything  to 
prevent  his  using  one  ?]     In  Bussell  v.  Cowley,  1  0.  M.  &  B.  864,t 
1 "Webster's  P.  0.  463,  a  patent  was  sustained  for  the  mere  omission 
of  a  maundril  in  the  forming  of  iron  pipes.     [Crbsswbll,  J. — And 
the  substitution  of  external  pressure  in  forcing  the  metal  through  a 
die.] 

Cockburn,  C.  J. — The  strong  impression  of  the  court  is,  that  Both* 
ven's  patent  is  fatal  to  the  plaintiff.  We  need  not,  therefore,  at  present 
hear  counsel  on  the  effect  of  Hale's  patents. 

By  desire  of  the  court  the  case  was  reargued  in  Easter  Term  last, 
upon  the  effect  of  Hale's  second  patent.  Our.  adv.  vuU. 

Crbsswbll,  J.,  now  delivered  the' judgment  of  the  court:— 
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{  This  was  an  action  for  the  infringement  of  a  patent.  Several  pleas 
jtrere  pleaded,  on  which  issues  were  taken,  and  fonnd  for  the  plaintiff; 
fend  it  is  not  necessary  to  notice  them  farther.  The  two  important  pleas 
tare,  that  the  plaintiff  was  not  the  inventor  of  the  alleged  invention, 
and  that  the  alleged  invention  was  not  new. 

The  cause  was  tried  before  Willes,  J.,  without  a  jury :  and  he  ordered 
the  verdict  on  those  two  pleas  to  be  entered  for  the  defendant,  giving 
the  plaintiff  leave  to  move  to  have  the  verdict  entered  in  his  favour,  if 
the  court  should  be  of  opinion  that  he  was  entitled  to  succeed  in  the 
action. 

It  appeared  by  the  evidence  adduced  at  the  trial,  that,  in  1846,  the 
plaintiff  obtained  a  patent  for  an  invention  of  "  certain  improvements 
in  machinery  for  raising  and  impelling  water  and  other  liquids,  and  also 
*thireby  to  obtain  mechanical  power."  These  latter  words  were  ,-*~«7 
afterwards  struck  out,  in  pursuance  of  a  disclaimer  entered  in  *- 
1853. 

The  specification,  as  originally  enrolled,  described  minutely  the  parts 
of  the  machine  for  which  the  patent  was  granted,  and  which  was  a 
pump  working  by  centrifugal  force ;  and,  in  the  course  of  that  descrip- 
tion, several  things  were  claimed  as  the  plaintiff's  invention:  but  all 
those  claims  were  afterwards  abandoned.     The  part  of  the  machine 
upon  which  this  question  arises  was  thus  described : — "  In  the  interior 
of  the  case  g  g  is  placed  a  hollow  wheel,  having  hollow  spokes  or  radial 
arms,  of  which  q  q  are  two ;  r  r  I  call  a  nave,  which  is  hollow ;  and  s  $ 
are  two  hollow  shafts,  one  at  «ach  side  of  the  wheel. "     Further  on  was 
this  passage:  "In  reference  to  the  hollow  wheel,  I  do  not  confine 
myself  to  the  number  or  to  the  use  of  hollow  spokes,  but  in  some  cases 
propose  to  substitute  circular  discs,  with  a  narrow  water  channel  be* 
tween,  and  a  valve  or  flexible  valve  or  valves  on  the  circumference,  so 
as  to  have  a  channel  or  channels  in  the  interior  thereof  for  the  passage 
of  liquids,  and  adapted  to  neutralize  the  effects  of  suction,  by  having  a 
corresponding  or  proportionate  degree  of  suction  at  each  side."    It  then 
went  on  thus :— "  I  shall  now  proceed  to  explain  more  particularly  what 
I  claim  as  my  invention  or  inventions.    I  do  not  claim  to  be  the  dis- 
coverer that  liquids  may  be  raised  by  centrifugal  force,  nor  do  I  claim 
in  any  way  the  sole  application  of  machinery  for  raising  water  or  other 
liquids  by  oentrifugal  force."     He  tber-  introduced  nine  several  distinct 
claims,  the  whole  of  which  have  since  been  disclaimed,  save  one ;  and 
the  specification  is  now  in  these  terms : — "  I  disclaim  any  exclusive 
tight  to  wheels,  whether  consisting  of  hollow  spokes  or  of  a  channel 
to*  channels  between  discs,  when  considered  apart  or  separate  from  the 
Machinery  described/'    « I  claim  as  *my  invention  and  applica-  r**qa 
tion  the  means  of  increasing  the  action  of  the  machine  by  Cans-  ** 
fog  the  liquid  to  enter  the  wheel  at  both  sides." 
This  appears  to  us  to  be  the  only  thtag  now  olamted :  and  the  qi 
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tion  which  we  have  to  determine,  is,  whether,  according  to  the  evidence, 
.this  alleged  invention  was  new. 

The  defendant  insisted  at  the  trial  that  the  plaintiff's  claim  was  not 
,new,  but  had  been  previously  made  known  by  a  specification  enrolled 
by  one  William  Hale  in  1830,  and  by  another  enrolled  by  one  Morrill 
"West  Ruthven  in  1841.     My  Brother  Willes  was  of  opinion  that  thai 
.plaintiff's  alleged  invention  bad  been  previously  disclosed  by  the  speci- 
fication enrolled  by  Ruthven,  and  the  drawings  annexed  to  it. 

In  Michaelmas  Term,  1856,  a  rule  nisi  was  obtained  on  the  part  of 

the  plaintiff  to  enter  a  verdict  for  him,  pursuant  to  the  leave  reserved* 

The  case  was  argued  in  Hilary  Term  last,  and  again,  by  desire  of 

'the  court,  in  Easter  Term,  as  to  the  effect  of  Hale's  patent :  and  we 

are  now  of  opinion,  that,  for  anything  communicated  to  the  public  by 

.  Hale,  the  plaintiff's  claim  may  be  good. 

But,  with  regard  to  Ruthven 's  patent  and  specification,  it  appears, 

that,  in  1841,  a  patent  was  granted  to  him  for  the  invention  of  a  new 

mode  of  increasing  the  power  of  certain  media  when  acted  upon  by 

.  rotary  fans  or  other  similar  apparatus.     The  machine  invented,  as  de- 

•  scribed  in  his  specification,  consisted  of  three  fans,  with  their  appro- 
priate cases.     The  air  or  other  medium  to  be  acted  upon  was  admitted 

■  into  the  first,  and,  having  been  acted  upon  by  the  revolution  of  the 

-  fans,  was  driven  from  that  into  the  second  case,  and  in  like  manner 

into  the  third,  thence  to  be  projected,  as  the  inventor  expected,  with 

an  accumulation  of  force.     One  of  the  drawings  annexed  showed  that 

*7<m)T  there  was  an  *inner  case  revolving  with  its  fans  inside  the  outer 

J  case,  and  also  that  the  air  or  water  to  be  acted  on  and  forced  for* 

:  wards  was  admitted  equally  at  both  sides.     Another  drawing  of  the 

inner  case  with  its  fans  showed  that  there  was  an  opening  in  the  rim  of 

•  the  case  at  the  front  of  each  fan, — the  fans  in  fact  dividing  the  inner 
case  into  six  compartments,  or  any  other  number,  dependent,  of  course, 

.  on  the  number  of  fans.  And  this  inner  case  so  divided  by  fans,  with 
.  the  openings  in  the  rim,  and  admitting  water  at  both  sides,  was  almost 
.  identical  with  the  wheel  used  by  the  plaintiff,  except  that  it  had  not  a 

•  central  disc,  and  was  attached  to  the  axle  by  spokes  extending  from 
the  axle  to  the  outer  edge  of  the  opening,  foi  the  admission  of  air  or 

•  water. 

Ruthven  was  mistaken  in  supposing  that,  by  the  use  of  three  fans, 
.  he  should  obtain  an  increase  of  force ;  and  it  did  not  appear  that  his 
t  machine  was  brought  into  use.  And  the  question  is,  whether,  notwith* 
I  standing  the  information  given  to  the  public  by  Ruthven's  specification, 
t  the  plaintiff  can  claim  to  be  the  first  inventor  of  "  the  means  of  ii- 
.  creasing  the  action  of  the  machine  by  causing  the  liquid  to  enter  the 
'wheel  at  both  sides." 

The  form  of  the  wheel  used  by  the  plaintiff  was  not  new,  nor  docs 
•lie  claim  it  as. new ;  nor  was  the  plan  of  admitting  water  at  both  aide*; 
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for  the  purpose  of  being  projected  forwards  by  centrifugal  force,  new,— 
it  having  been  made  known  by  the  specification  enrolled  by  Ruthven» 
and  the  drawings  annexed  to  it.  It  may  be  true  that  the  plaintiff  first 
explained  the  full  benefit  obtained  by  so  introducing  it :  but  the  disco* 
very  that  a  particular  advantage  was  obtained  by  the  use  of  a  wheel 
known  before,  in  a  manner  known  before,  cannot  be  called  an  invention 
or  application  to  sustain  a  patent :  Losh  v.  Hague,  1  Webster's  P.  C. 
202,  Hindmarch  on  Patents,  94.  The  method  of  introducing  the  water 
on  *both  sides,  having  been  described  by  Ruthven,  the  plaintiff  r+~A* 
must  be  taken  to  have  learnt  that  from  him ;  and  his  claim  must  *- 
be  read  as  if  he  had  mentioned  that  fact  in  his  specification,  and  had 
said, — "  I  claim  the  means  of  increasing  the  action  of  the  machine,  by 
causing  the  water  to  enter  the  wheel  at  both  sides,  as  described  h} 
Ruthven's  drawings/9  Gould  that  have  been  held  to  be  a  new  inven- 
tion? 

It  appears  to  us,  that,  the  raising  and  propelling-  of  water  by  centri- 
fugal force  not  being  claimed  as  new,  the  wheel  itself  not  being  claimed 
as  new,  and  the  introduction  of  water  at  both  sides  of  a  wheel,  in  order 
to  its  propulsion  by  centrifugal  force,  being  thus  admitted  not  to  b$ 
new, — the  plaintiff  could  not  be  considered  as  the  inventor  of  a  method 
of  increasing  the  action  of  the  machine  by  so  introducing  it.  We  are* 
therefore,  of  opinion  that  the  decision  of  the  learned  judge  who  trie4 
the  cause  was*  right,  and  that  this  rule  must  be  discharged. 
,  Rule  discharged. 
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la  in  action  for  an  injury  to  the  plaintiff's  vessel  in  oonsequence  of  a  collision  with  a  vessel 
under  the  control  of  the  defendant, — there  being  conflicting  evidence  of  negligence  on  the  ona 
side  and  on  the  other, — the  jury  were  told,  that,  if  the  negligence  or  default  of  the  plaintiff 

■  was  in  any  degree  the  direct  or  proximate  cause  of  the  damage,  be  was  not  entitled  to  recover, 
however  great  might  have  been  the  negligence  of  the  defendant:  but  that,  if  the  negligence 

-  of  the  plaintiff  was  only  remotely  connected  with  the  accident,  then  the  question  was  whether 
the  defendant  might  by  the  exercise  of  ordinary  care  have  avoided  it: — Held,  a  proper 
direction. 

.The  Merchant  Shipping  Act,  1854,  17  £  18  Vict  c  104,  leaves  the  rale  of  law  upon  this  subject 
as  it  was  before;  the  only  effect  of  the  296th  and  298th  sections  being,  to  bring  the  non-ooml 

•    pliance  with  the  Admiralty  sailing  regulations  within  the  category  of  negligence. 

This  was  an  action  in  which  the  defendant  was  charged  with  haying 
bo  negligently  navigated  a  steam-vessel  in  the  river  Thames  as  to  run 
against  and  damage  the  barge  of  the  plaintiff. 

*The  defendant  pleaded, — first,  not  guilty, — secondly,  that  he  r*»A\ 
had  not  the  control  or  management  of  the  steamer.  *- 

The  cause  was  tried  before  Willes,  J.,  at  the  sittings  in  London  after 
last  Hilary  Term.  The  facts  were  as  follows : — The  defendant  was  ill 
charge  of  a  steam-vessel  called  the  Gelt,  as  pilot,  coming  up  the  river, 
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some  miles  below  Graresend.  The  plaintiff's  sailing-barge  was  pro- 
ceeding with  a  fair  wind  down  the  river,  having  two  men  cm  board,  one 
of  whom  was  at  the  helm.  It  did  not  appear  where  the  other  was ;  hoi 
it  was  clear  that  they  kept  no  look-out,  for,  the  man  at  the  helm  stated 
that,  the  sail  being  in  his  way,  he  could  not  see  forward  without  stoop- 
ing, and  he  admitted,  that,  although  be  saw  the  steamer  coming  when  a 
considerable  distance  off,  he  did  not  look  out  again  until  she  was  within 
two  or  three  yards  of  him,  and  when  it  was  too  late  to  avoid  the  ooJB- 
aion.  The  steamer,  it  appeared,  was  on  her  right  side,  according  to  the 
Admiralty  regulations.  The  defendant  stated  that  he  was  standing  on 
the  poop  of  the  steamer,  and  saw  the  barge  when  about  800  yards  dis* 
tant,  and  immediately  ported  his  helm ;  that,  if  the  barge  had  done  the 
Same,  the  collision  would  have  been  avoided ;  that  he  thought  the  barge 
put  her  helm  a-starboard ;  and  that,  finding  a  collision  inevitable,  he  pat 
his  helm  hard  a-port,  and  backed  his  engines,  but  too  late.  The  defend* 
ant's  evidence  was  corroborated  by  that  of  the  captain  and  the  mate 
of  the  steamer.  On  the  other  hand,  two  seamen,  who  were  en  board  a 
yawl,  and  who  saw  the  whole  transaction,  distinctly  swore  that  the 
steamer's  helm  was  not 'ported. 

On  the  part  of  the  defendant,  it  was  insisted  that  the  plaintiff  wsl 
not  entitled  to  recover,  inasmuch  as  he  bad  failed  to  comply  with  the 
Bailing  regulations  enforced  by  the  statute  17  &  18  Vict.  c.  104,  ss.  296, 

*7421  *^97>  298  M  afV*  ^at«  assuming  that  the  defendant  had  beea 
J  guilty  of  negligence,  still,  if  there  was  any  negligence  on  the 
part  of  the  plaintiff,  he  could  not  maintain  the  action. 

In  leaving  the  case  to  the  jury,  the  learned  judge  told  them,  that, 
if  both  parties  were  equally  to  blame,  and  the  accident  the  result  of 
their  joint  negligence,  the  plaintiff  tould  not  be  entitled  to  recover; 


(a)  The  296th  section  enacts,  that,  "whenever  amy  ship*  whether  a  steam  or  sailing  ship,  pre- 
ceding in  one  direction,  meets  another  ship,  whether  •  steam  or  sailing  ship,  proeeediaf  ia 
Mother  direction,  so  thai,  if  both  ships  were  to  continue  their  respective  eowrees,  they  wssld 
jmm  bo  near  as  to  involve  any  rwk  of  a  collision,  the  helms  of  both  ships  shall  be  pot  to  pvt, 
*o  as  to  pass  on  the  port  side  of  each  other ;  and  this  rule  shall  be  obeyed  by  all  steam-ships 
tvnd  by  all  sailing-ships  whether  on  the  pott  or  starboard  took,  and  whether  close-hauled  ©reot, 
twloss  the  circumstances  of  the  case  9tt  such  aa  to  render  a  departure  from  the  rale  neeefssry 
5n  order  to  avoid  immediate  danger,  and  subject  also  to  the  proviso  that  doe  regard  shall  be  hsd 
to  the  dangers  of  navigation,  and,  as  regards  sailmg-shipe  on  the  atarboard  tack  etoae-hanlsi 
to  the  keeping  such  ships  under  oommsmd.^ 

The  297th  section  enacts  that  "every  steaoKship,  when  navigating  any  narrow  chased, 
•hall,  whenever  it  is  safe  and  practicable,  keep  to  that  side  of  the  fair-way  or  mid-channel  wakb 
Has  »n  the  starboard  side  of  each  itosm^ehip." 

The  298th  section  enacts,  that,  "  if,  in  any  ease  of  collision,  it  appears  to  the  court  before  whisk 
the  case  is  tried  that  such  collision  was  occasioned  by  the  non-observance  of  any  role  for  the 
exhibition  of  lights  or  the  nse  of  fog-signals  Issued  in  pwmaano*  of  the  powers  heieleetfs* 
contained  (*.  295)  or  of  the  foregoing  rule  as  to  the  passing  of  steam  and  sailing  ships  (s.  296) 
er-of  the  foregoing  role  as  to  a  steam-ship  keeping  to  that  side  of  a  narrow  channel  which  list 
on  the  starboard  side  (s.  297),  the  owner  of  the  ship  by  which  such  rule  bos  been  infringed  sbsB 
«et  be  entitled  to  recover  any  recompense  whatever  for  any  wantage  sustained  by  such  ship  hi 
such  collision,  unless  it  is  shown  to  the  satisfaction  of  the  court  that  the  circumstance!  of  tat 
made  a  departure  from  the  rule  necessary/' 
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jgligence  or  default  of  the  plaintiff  was  in  any  r*7ah 
:imate  of  the  damage,  he  could  not  recover,  how-  *■ 


that,  if  *the  nej 
degree  the  proximate 
ever  great  may  have  been  the  negligence  of  the  defendant ;  bat  that, 
if  the  negligence  of  the  plaintiff  was  only  remotely  connected  with  the 
accident,  then  the  question  was  whether  the  defendant  might  not  by  the 
exercise  of  ordinary  care  have  avoided  it ;  that,  as  the  people  on  board 
the  plaintiff '8  barge  were  keeping  no  look-out,  the  defendant  should  have 
gone  to  starboard,  or  reversed  his  engines,  and  so  avoided  the  collision : 
and  he  referred  for.  an  illustration  to  the  case  of  Davies  v.  Mann,  10 
Exch.  546 ;f  and  he  concluded  thus, — "Do  you  consider  that  the 
absence  of  a  look-out  was  negligence  on  the  part  of  the  plaintiff?  If 
so,  you  will  consider  whether  it  directly  contributed  to  the  accident.  If 
you  think  that  the  plaintiff  directly  contributed  to  the  accident,  you  will 
find  for  the  defendant ;  but,  if  you  think  that  the  defendant  by  his  neg- 
ligence directly  caused  the  injury,  you  must  find  for  the  plaintiff." 
The  jury  returned  a  verdict  for  the  plaintiff  damages  106J.(a) 
Colliery  Q.  C,  in  Easter  Term  last,  obtained  a  rule  nisi  for  a  new  trial 
on  the  ground  of  misdirection  "  on  the  subject  of  negligence,"  and  that 
the  verdict  was  against  evidence. 

When  the  rule  came  on  for  argument,  Cresswell,  J.,  objected  that  the 
grounds  upon  which  the  rule  had  been  granted  were  not  so  stated  therein 
as  to  comply  *with  the  33d  section  of  the  Common  Law  Proce-  r>7, ' 
dure  Act,  1854  (17  &  18  Vict.  c.  125).  L  '** 

Collier. — It  was  impossible  to  state  shortly  what  was  the  particular 
objection  to  the  summing-up  of  the  learned  judge.  Error  pervaded  thto 
whole  of  it,  though  the  part  which  was  the  most  objectionable  was  that 
in  which  the  learned  judge  told  the  jury  that,  "  if  they  were  of  opinion 
that  the  plaintiff  by  his  own  negligence  directly  contributed  to  the  acci- 
dent, they  must  find  for  the  defendant ;  but  that,  if  they  thought  .that 
the  defendant  directly  caused  the  injury,  they  must  find  for  the  plain- 
tiff." It  was  not  properly  a  question  of  directly  or  indirectly  contri- 
buting: as  to  the  plaintiff's  negligence,  it  is  submitted  that  it  waa 
incorrect  to  put  it  to  the  jury  to  say  whether  it  directly  caused  the 
accident;  but,  assuming  that  the  defendant  had  been  guilty  of  negli- 
gence, the  proper  question  for  them  to  consider,  was,  whether  the  plain- 
tiff might  not  by  the  exercise  of  ordinary  care  have  avoided  the  collision ; 
for,  to  use  the  language  of  Lord  Campbell's  dictum  in  Dowell  t>.  The 
General  Steam  Navigation  Company,  5  Ellis  &  B.  195, 203,  the  plaintiff 
"  cannot  cast  upon  the  defendant  the  necesssity  of  taking  extraordinary 
tare."     See  post,  p.  751. 

Honyman  (with  whom  was  J.  Wilde,  Q.  C.)  now  showed  cause. — The 
jury  were  directed  in  strict  accordance  with  the  rule  laid  down  in  all  the 

(i)  Being  the  amount  of  the  penalty  of  the  bond  giren  by  tbe  defendant,  and  the  ran  pay- 
able  to  him  for  pilotage  in  respect  of  the  voyage  on  which  he  waa  engaged  at  the  time  aa  pilot 
Bee  17  a  18  Viet.  c.  104,  a.  367. 
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cases  upon  this  subject.  The  statute  17  &  18  Vict.  c.  104,  has  made  do 
alteration  in  the  law  in  this  respect:  it  merely  re-enacts  what  was  the 
.Admiralty  rule  before.  In  Dowell  v.  The  General  Steam-Navigation 
.  Company,  5  Ellis  k  B.  195  (E.  C.  L.  R.  vol.  85),  it  was  held,  that  a 
•plaintiff  cannot  recover  at  law  for  mischief  done  to  his  Bhip  by  its  being 
struck  by  the  defendant's  ship,  in  consequence  of  the  latter  being 
+7 AW  "^property  managed,  if  it  appear  .that  the  plaintiff's  ship  was 
:  '  J  improperly  managed,  and  that  such  improper  management  directly 
(contributed  in  any  degree  to  the  accident,  however  much  the  defend- 
ant may  also  be  in  fault :  though,  if  there  be  negligence  on  the  part  of 
the  plaintiff  only  remotely  connected  with  the  accident,  the  question  is, 
whether  the  defendant  by  ordinary  care  and  skill  might  have  avoided 
the  accident.  The  statute  14  &  15  Vict.  c.  79,  s.  26,  gave  power  to  the 
■Admiralty  to  make  such  regulations  as  they  might  think  fit,  requiring 
the  exhibition  of  lights  by  steam  or  sailing  vessels:  s.  28  enacted,  that, 
in  case  of  a  collision  by  two  vessels,  if  it  was  occasioned  by  the  non- 
observance  of  such  rules,  the  owner  of  the  vessel  by  which  the  rule  had 
.been  infringed  should  not  be  entitled  to  recover  for  the  damage,  unless 
it  appeared  to  the  cpurt  that  the  circumstances  justified  a  departure 
from  the  rule.  The  Admiralty  made  a  regulation  that  "all  sailing 
vessels  when  under  sail,  or  being  towed,  approaching  or  being  approached 
by  any  other  vessel,  should  be  bound  to  show,  between  sunset  and  son- 
rise,  a  bright  light,  in  such  a  position  as  could  be  best  seen  by  such 
•vessel  or  vessels,  and  in  sufficient  time  to  avoid  collision."  The  plain- 
tiff, the  owner  of  a  sailing  collier  vessel,  declared  against  the  defend- 
>ant,  the  owner  of  a  steamer,  for  that,  by  negligence  of  the  defendant, 
the  steamer  struck  the  collier,  which  was  thereby  run  down  and  sank. 
The  defendant  pleaded  not  guilty.  It  appeared  at  the  trial  that  the 
collision  took  place  on  a  dark  night ;  that  the  collier  had  exhibited  a 
light,  but  had  withdrawn  it  two  or  three  minutes  before  the  collision, 
and  was  not  visible  to  the  steamer*  till  within  two  or  three  of  the  collier's 
lengths  off:  but  the  plaintiff  contended,  that,  if  the  steamer  had  been 
managed  with  ordinary  care  and  skill,  the  accident  would  not  hare 
happened.     The  judge  told  the  jury,  that,  if  there  was  negligence  on 

*7<lfil  *^e  Part  °^  *l^e  pla'nt*ff  **  W°H  **  the-  defendant  which  led  to 
J  the  collision,  the  plaintiff  could  not  recover,  if  the  defendant 
could  not  have  avoided  the  accident  by  care  and  skill ;  and  that,  sup- 
posing there  was  negligence  on  the  part  of  the  collier,  still,  if  the 
steamer  could  by  ordinary  care  and  skill  have  avoided  the  collision,  the 
defendant  would  be  answerable.     He  then  asked  the  jury, — 1.  WaJ 
'there  negligence  on  the  part  of  the  plaintiff  with  respect  to  the  light, 
r which  led  to  the  collision?     2.  Gould  the  defendant  have  avoided  the 
collision  by  ordinary  care  and  skill  ?     8.  Was  the  damage  occasioned 
"by  the  accident  the  result  of  circumstances  for-  which  more  blame 
'attached  to  the  one  side  than  the  other?     The  jury  answered,— t 


COMMON  BENCH  REPORTS.    (2  J.  SCOTT.    N.  S.)         ?4ff 

_  * 

«  We  find  there  was  fault  on  the  part  of  the  collier  in  not  continuing, 
the  light  till  the  danger  was  past."     2.  "It  is  the  opinion  of  the  jury 
that  the  steamer  was  going  at  too  great  a  speed  on  so  dark  a  night,  in; 
which  respect  there  was  want  of  caution ;  but  that  it  was  impossible  to 
avoid  the  accident  when  the  steamer  was  within  two  or  three  of  the 
collier's  lengths."     8.  "  We  are  much  inclined  to  think  the  preponde- 
rance  of  blame  to  be  with  the  steamer."    The  court  held  that  the 
defendant  was  entitled  to  the  verdict ;  for,  that  the  first  answer,  con- 
nected with  the  direction  and  question,  must  be  understood  as  a  finding 
that  the  discontinuance  of  the  light  led  to  the  collision,  which  precluded 
the  plaintiff  from  recovering,  both  at  common  law  and  under  s.  28  of 
the   statute, — the  Admiralty  regulation,   upon    a  true  construction, 
requiring  that  the  sailing  vessel  should  show  the  light  for  a  reasonable 
time,  and  it  not  being  necessary  to  plead  the  statute  and  regulation 
specially,  the  statute  giving  only  a  rule  of  evidence ;  and  that  the  second 
and  third  answers  strengthened  the  conclusion  in  favour  of  the  defend- 
ant, as  showing  that  the  discontinuance  of  the  light  made  it  impossible 
to  avoid  the  accident  *after  the  collier  became  visible,  and  it  r*747 
being  therefore  immaterial  which  party  was  on  the  whole  most  *■ 
to  blame.     In  giving  judgment,  Lord  Campbell  says :  "  By  the  answer 
to  the  first  question,  we  consider  the  jury  to  have  found  that  the  master 
of  the  collier  did  not  properly  observe  the  regulation  of  the  Admiralty 
made  under  the  authority  of  the  statute  14  &  15  Vict.  c.  79,  s.  26." 
"We  likewise  think  that  the  jury  must  be  taken  to  have  found  that  this 
iault  led  to  the  collision.     If  it  was  a  proximate  cause  of  the  collision, 
however  much  the  steamer  might  be  in  fault,  this  action  cannot  be 
maintained.     According  to  the  rule  which  prevails  in  the  Court  of  Ad- 
miralty, in  a  case  of  collision,  if  both  vessels  are  in  fault,  the  loss  is 
equally  divided :  but,  in  a  court  of  common  law,  the  plaintiff  has  no 
remedy  if  his  negligence  in  any  degree  contributed  to  the  accident.    In 
some  cases  there  may  have  been  negligence  on  the  part  of  a  plaintiff 
remotely  connected  with  the  accident ;  and,  in  these  cases,  the  question 
arises,  whether  the  defendant  by  the  exercise  of  ordinary  care  and  skill 
might  have  avoided  the  accident,  notwithstanding  the  negligence  of  the 
plaintiff,  as  in  the  often-quoted  donkej  case,  Davies  v.  Mann,  10  M.  & 
W.  546. f     There,  although  without  the  negligence  o£  the  plaintiff  the 
accident  could  not  have  happened,  the  negligence  is  not  supposed  to 
have  contributed  to  the  accident,  within  the  rule  upon  this  subject: 
•nd,  if  the  accident  might  have  been  avoided  by  the  exercise  of  ordinary 
care  and  skill  on  the  part  of  the  defendant,  to  his  gross  negligence  it  is 
entirely  ascribed,  he  and  he  only  proximately  causing  the  loss.     But, 
in  the  present  case,  the  jury  appear  to  have  concluded  (as  they  well 
might  have  done  upon  the  evidence)  that  the  negligence  of  the  master 
of  the  collier,  in  not  properly  complying  with  the  Admiralty  regulation, 
directly  contributed  to  the  accident,  although  there,  was  negligence  .on 
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*7d81  ^°  °^er  *s^et  an<i  '  the  preponderance  of  blame'  was  <  with  die 
-*  steamer.'  "   [Williams,  J. — The  court  there  seem  to  treat  it  as 
%  question  for  the  jury  whether  there  was  negligence  or  not.]     It  is 
mot  possible  to  use  words  more  closely  following  the  rule  laid  down  bj 
the  Court  of  Queen's  Bench  in  that  case  than  the  learned  judge  here 
did.     [Cresswell,  J. — Suppose  the  plaintiff  had  seen  the  steamer 
touting,  and  had  notwithstanding  persisted  in  steering  in  the  same 
direction,  would  he  have  been  guilty  of  negligence?]    No  doubt  he 
would.     [Cresswell,  J. — Suppose  he  was  guilty  of  another  default, 
that  of  omitting  to  keep  a  proper  look-out,  would  the  plaintiff  hare 
directly  contributed  to  the  accident?]     The  question  at  present  is,  not 
whether  the  verdict  was  warranted  by  the  evidence,  but  whether  the 
direction  was  right.     [Cockburn,  C.  J. — Where  the  duty  of  one  navi- 
gating a  vessel  is  expressly  pointed  out  by  an  act  of  parliament,  and  he 
neglects  to  pursue  it,  and  in  consequence  his  vessel  is  run  into,  can  it 
be  said  that  he  does  not  contribute  to  the  accident  ?    Willbs,  J.,  re* 
ferred  to  Smith  t>.  Voss,  2  Hurlst.  &  N.  97.f     Cockburn,  C.  J. — Why 
should  we  depart  from  the  words  of  the  act  of  parliament  ?     The  lan- 
guage of  the  298th  section  is,  that,  "if  in  any  case  of  collision  it 
appears  to  the  court  that  such  collision  was  occasioned  by  the  non-ob- 
servance of  any  rule,"  Ac,  the  owner  shall  not  be  entitled  to  recover 
any  recompense  for  any  damage  sustained  by  such  ship  in  such  colli* 
sion.     The  legislature  may  have  thought  it  so  important  that  these  rules 
should  be  observed,  as  to  impose  these  consequences  for  their  non-ob- 
servance.]    If  that  strict  construction  be  adopted,  it  will  equally  apply 
to  the  case  of  an  injury  wilfully  inflicted :  and  it  can  hardly  be  con* 
tended,  that,  because  the  plaintiff  has  been  guilty  of  some  negligence  in 
omitting  to  comply  with  the  requirements  of  the  statute,  the  defendant 
*74Q1  miS^  run  h*m  down  with  impunity.   The  *other  point  which  it  is 
J  insisted  ought  to  have  been  left  to  the  jury, — whether,  assuming 
that  there  was  some  negligence  on  the  part  of  the  plaintiff,  the  defend* 
ant  might  by  exercising  ordinary  care  and  skill  have  avoided  the  colli- 
sion,— was  in  effect  left  to  them.     And  the  finding  of  the  jury  was 
abundantly  warranted  by  the  evidence. 

Collier  and  Bigby  Seymour,  in  support  of  the  rule. — The  importance 
attached  by  the  legislature  to  the  observance  of  the  rules  enforced  by 
a.  296  of  the  Merchant  Shipping  Act,  1854,  is  shown  by  the  299th  sec- 
tion, which  enacts,  that  "  in  case  any  damage  to  person  or  property  arises 
from  the  non-observance  by  any  ship  of  any  of  the  said  nriea»,8mhdbflM0i 
shall  be  deemed  to  have  been  occasioned  by  the  wilful  default  of  the 
person  in  charge  of  the  deck  of  such  ship  at  the  time,  unless  it  is  shown 
to  the  satisfaction  of  the  court  that  the  circumstances  of  the  case  made 
a  departure  from  the  rule  necessary."  The  want  of  a  look-out  on 
board  the  barge,  and  the  omission  to  port  her  helm  on  the  approach  of 
the  Celt,  were,  if  not  the  immediate  cause  of  the  accident,  mainly  ifr 
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strumetxtal  or  conducive  to  k.      Is  a  man  to  be  in  a  better  position 
because  he  is  so  reckless  as  to  keep  no  look-out,  than  he  would  have 
been  in  if  he  had  complied  with  the  regulations  and  boen  guilty  of  a 
mere  error  in  judgment  ?     That  would  be  holding  out  a  premium  foe 
negligence.      In  Bridge  v.  The  Grand  Junction  Railway  Company,  3 
M.  &  W.  244,f  Parke,  B.,  says :  "  The  rule  of  law  is  laid  down  with 
perfect  correctness  in  the  case  of  Butterfield  v.  Forrester,  11  East,  60 ; 
and  that  rule  is,  that,  although  there  may  have  been  negligence  on  the 
part  of  the  plaintiff,  yet,  unless  he  might,  by  the  exercise  of  ordinary 
care,  have  avoided  the  consequences  of  the  defendant's  negligence,  he 
is  entitled  to  recover :  if  by  "ordinary  care  he  might  have  avoided  p*7ka 
them,  he  is  the  author  of  his  own  wrong."     [Cresswell,  J. —  *- 
Have  you  found  the  doctrine  of  Butterfield  v.  Forrester, — which  waa 
the  case  of  a  nuisance  or  obstruction  on  a  highway, — applied  to  a  case 
of  active  negligence  on  the  part  of  the  plaintiff?]     It  was  extended  to. 
a  case  like  the  present  in  Thorogood  v.  Bryan,  8  C.  B.  115  (E.  C.  L.  R. 
vol.  65),  where  it  was  held  that  one  who  sustains  an  injury  from  a  col- 
lision with  a  carriage  or  vessel,  cannot  maintain  an  action  against  the 
owners  of  such  carriage  or  vessel,  if  negligence  either  on  his  part  op 
on  the  part  of  those  having  the  guidance  of  the  carriage  or  vessel  in 
which  he  is  a  passenger,  conduced  to  the  accident,  and  such  injury 
might  have  been  avoided  by  the  exercise  of  reasonable  care  on  his  part 
or  their  part:     Not  a  word  is  said  there  about  the  plaintiff's  conduct 
directly  or  indirectly  causing  or  contributing  to  the  accident,     [Wil- 
liams, J. — That  case  has  been  made  the  subject  of  some  damaging 
remarks  in  the  last  (4th)  edition  of  Smith's  Leading  Cases,  Vol.  L, 
p.  220.  (a)]     In  the  course  of  the  argument  in  Dowell  v.  The  General 
Steam  Navigation  *  Company,  5  Ellis  k  B.  195,  203  (E.  C.  L.  R.  -__ 
vol.  85),  it  was  suggested  that  "  the  mere  fact  that  a  plaintiff,  *- 
▼bo  has  been  run  over  by  the  defendant,  was  on  the  wrong  side  of  the 
way,  does  not  necessarily  give  a  defence :  but  if  his  being  there  was  the 
immediate  cause  of  the  accident,  then  there  is  a  defence."     To  this 
Lord  Campbell  assents,  observing, — "  Ho  cannot  cast  on  the  defendant 
the  necessity  of  taking  extraordinary  care."     The  proper  way  of  leaving 
the  question  to  the  jury  here  would  have  been,  whether  the  defendant. 

(a)  M  If,"  says  tbe  learned  editors,  "two  drunken  stagecoach  men  were  to  drire  their  reepec* 
tire  carriages  against  eaeb  other  and  injure  tbe  passengers,  each  would  have  to  bear  (he  injury 
to  bis  own  carriage,  no  doubt ;  but  it  seems  highly  unreasonable  that  each  set  of  passengers 
should,  by  a  fiction,  be  identified  with  the  coachman  who  drove  them,  so  as  to  be  restricted  for 
remedy  to  actions  against  their  own  drirer  or  hit  employer.  This,  nevertheless,  appears  to  be) 
the  result  of  the  decision  in  Thorogood  v.  Bryan :  but  it  may  be  questioned  whether  the  reason- 
ing of  the  court  in  that  case  is  consistent  with  those  of  Rigby  v.  Hewitt,  6  Exoh.  240,  f  and 
Greenland  v.  Chaplin,  5  Exch.  243,  f  or  with  tbe  series  of  decisions  from  Quarman  v.  Burnett,  0 
*•  *  W.  400, f  to  Reedie  v.  The  London  and  North  Western  Railway  Company,  4  Exch.  244. f 
Why  in  this  particular  case  both  tbe  wrong-doers  should  not  be  considered  liable  to  a  person  free> 
froifc  all  blame,  not  answerable  for  the  acts  of  either  of  them,  and  whom  they  hare  both  injured, 
b  *  question  which  seems  to  deserve  more  consideration  than  it  received  in  Thorogood  «, 
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could  by  the  exercise  of  ordinary  care  have  avoided  the  accident, — 
trhether  the  plaintiff's  negligence  in   any  degree  contributed  to  the 
injury ;  not  whether  it  directly  or  indirectly  caused  or  contributed  to 
it.    [Cockburn,  C.  J. — Suppose  the  defendant  saw  the  bargeman  asleep 
at  his  helm,  would  he  have  been, — independently  of  the  statute, — justi- 
fied in  keeping  on  his  course  and  running  into  him  ?     How  does  that 
case  differ  from  that  of  a  man  falling  asleep  when  driving,  or  of  a  drunken 
man  lying  on  a  highway  ?]     He  had  no  right  to  speculate  on  the  barge- 
man's doing  wrong.     In  the  case  of  The  Mangerton,  2  Jurist,  N.  S. 
620,  a  sailing  vessel  not  having  ported  her  helm  in  Sufficient  rime,  and 
not  having  a  light  in  accordance  with  the  Admiralty  regulations,  was 
run  into  by  a  steamer :  and  it  was  held  that  the  steamer  was  not  to 
blame.     Dr.  Lushington  there  says :  "  Both  parties  are  bound  to  act 
on  the  presumption  that  the  statute  must  and  will  be  obeyed.     The  w$- 
sel  approaching  is  justified  in  supposing  that  the  other  will  obey  the 
statute.*1    [Williams,  J.,  referred  to  the  case  of  The  Mayor  of  Col- 
♦7521  clie8ter  v-  Brooke,  7  Q.  B.  *339  (E.  C.  L.  R.  vol.  53),  where  it 
J  was  held,  that,  if  property  (as  oysters)  be  placed  in  the  chan- 
nel of  a  public  navigable  river  so  as  to  create  a  public  nuisance,  a 
person  navigating  is  not  justified  in  damaging  such  property  by  running 
his  vessel  against  it,  if  he  has  room  to  pass  without  doing  so ;  for  an 
indvidual  cannot  abate  a  nuisance  if  he  is  no  otherwise  injured  by  it 
than  as  one  of  the  public :  and  therefore  the  fact  that  such  property  (so 
placed)  was  a  nuisance,  is  no  excuse  for  running  upon  it  negligently.] 
In  Morrison  v.  The  General  Steam-Navigation  Company,  8  Exch.  733,f 
it  was  held,  that,  where  a  vessel  through  sheer  negligence  injures 
another  vessel  by  running  her  down  at  night,  the  mere  fact  that  the 
injured  vessel  was  at  the  time  guilty  of  an  infringement  of  the  Ad- 
miralty regulations  by  not  exhibiting  a  light,  affords  no  justification 
Under  the  act,  where  the  absence  of  the  light  does  not  in  any  way  eon* 
tribute  to  the  accident.      That,  it  is  submitted,  is  the  correct  view. 
Vennell  v.  Garner,  1  C.  4  M.  21,f  seems  very  applicable  here :  it  was 
there  held,  that,  in  case  for  running  down  a  ship,  neither  party  can 
recover  when  both  are  in  the  wrong ;  but  the  plaintiff  may  recover, 
although  he  might  have  prevented  the  collision,  provided  that  he  was  in 
no  degree  in  fault  in  not  endeavouring  to  prevent  it.    Bayley,  J.,  says : 
"The  rule  is,  that  the  plaintiff  could  not  recover,  if  his  ship' were  w 
any  degree  in  fault  in  not  endeavouring  to  prevent  the  collision.     Here, 
the  plaintiff  had  a  right  to  presume  that  the  defendant's  ship  would  do 
what  she  ought  to  do."     So,  here,  the  defendant  had  a  right  to  pre* 
sume  that  the  plaintiff  would  do  what  the  statute  requires  him  to  do, 
and  which  it  was  his  duty  to,  viz.,  to  port  his  helm.     The  jury  should 
have  been  directed  as  in  Smith  v.  Voss,  1  Hurlst  &  N.  97,t  *nd  should 
have  been  asked  to  say  whether  the  collision  was  in  any  degree  caused 
by  the  negligence  or  breach  of  duty  of  the  plaintiff.     [CockbubK, 
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*C.  J. — Is  not  that  involved  in  tbe  question  which  wa%  left  to  them, 
viz.,  whether  the  plaintiff  by  his  negligence  directly  contributed  to  the 
accident  ?]     The  introduction  of  that  word  "  directly  "  was  calculated, 
to  embarrass  and  mislead  the  jury,  and  to  withdraw  their  minds  from 
the  real  question  in  issue.    [Cockburn,  C.  J. — Does  not  a  man  directly 
contribute  to  an  accident,  by  putting  himself  by  his  own  negligence  in 
a  position  in  which  but  for  such  negligence  the  accident  would  not  have 
happened?]     In  some -sense,  no  doubt,  he  does.     Then,  as  to  the  evi- 
dence,— the  finding  that  the  plaintiff  was  not  directly  contributory  to* 
the  accident,  was  clearly  against  all  the  evidence.     It  was  admitted 
that  he  kept  no  look-out,  and  it  was  proved  by  all  the  witnesses  that 
he  did  not  port  his  helm.     It  is  manifest,  therefore,  that  he  was  guilty, 
of  gross  negligence,  and  that  that  negligence  must  have  contributed  to 
the  accidentia) 

Cockburn,  0.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
As  to  the  verdict  being  against  the  evidence,  my  Brother  Willes,  who 
tried  tbe  cause,  reports  to  us  not  only  that  he  was  not  dissatisfied  with 
the  conclusion  the  jury  came  to,  but  that  he  thinks  the  verdict  was 
right :  under  these  circumstances,  therefore,  the  rule  cannot  be  sus- 
tained on  that  ground.     As  to  the  other  ground  upon  which  this  rule 
was  moved,  after  much  consideration  I  have  satisfied  myself  that  the 
direction  of  the  learned  judge  was  right.     The  first  objection  to  the 
Bumming  up  is,  that  it  was  left  to  the  jury  to  say  whether  the  plaintiff 
had  by  his  own  negligence  directly  contributed  to  the  result :  and  it 
was  contended,  that,  looking  at  the  296th  and  298th  ^sections  r*7rj 
of  the  Merchant  Shipping  Act,  1864,  17  k  18  Vict.  c.  104,  the  L        . 
case  as  to  this  part  of  it  should  have  been  left  to  the  jury  inde- 
pendently of  the  question  of  the  plaintiff's  having  been  contributory 
to  the  accident.     At  first,  it  struck  me  rather  forcibly,  that,  the  statute 
having  prescribed  that  certain  things  shall  be  done  and  certain  regula- 
tions followed,  and  then  providing,  that,  in  cases  of  collision,  where  it 
shall  appear  to  the  court  that  such  collision  was  occasioned  by  the  non- 
observance  of  those  rules,  the  owner  of  the  ship  by  which  such  rule* 
have  been  infringed  shall  not  be  entitled  to  recover  any  recompense 
whatever  for  any  damage  sustained  by  the  vessel  from  such  collision,, 
unless  it  be  shown  to  the  satisfaction  of  the  court  that  the  circumstances 
of  the  case  made  a  departure  from  the  rule  necessary,— prescribing 
these  matters  peremptorily  and  absolutely,  and  making  provision  for 
what  shall  be  the  consequence  of  a  contravention  of  those  regulations,—* 
it  was  not  a  question  whether  their  non-observance  had  caused  or  con- 
tributed to  the  accident,  but  that  such  non-observance  was  a  matter  upon 
the  establishing  of  which  the  plaintiff's  right  to  recover  is  absolutely 
precluded  by  the  statute.     Upon  further  consideration*  however,  and 

(a)  See  the  General  Steam  Narlgation  Company  v.  Momma,  IS  C.  B.  681  (E.  C.  L.  R.  ?©J, 
!•)>  The  General  Steam  Narlgatlon-Companjr  v.  Mann,  U  C,  B&  WT  (S.  0.  U  B.  Yol  7%).        J 
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upon  the  authority  of  the  cases  of  Morrison  v.  The  General  Stem 
Navigation  Company,  8  Exch.  733,f  and  Dowell  v.  The  General  Steam 
Navigation  Company,  5  Ellis  &  B.  195  (E.  C.  L.  R.  vol.  85) ;  I  hare 
felt  myself  constrained  to  come  to  a  different  conclusion.  In  the  for- 
mer of  these  cases,  the  Court  of  Exchequer  distinctly  lay  it  down  that 
the  regulations  in  question  have  effected  no  change  in  the  law,  hut  that 
all  persons  navigating  vessels  are  bound  to  exercise  ordinary  care  and 
vigilance  just  as  before ;  and  that,  if  it  be  clearly  established  that  a 
vessel  having  no  light  has  been  run  into  by  another  vessel  by  sheer 
*wr-i  carelessness  and  negligence  in  not  keeping  a  proper  look-out,  *the 

-*  party  sustaining  damage  is  entitled  to  compensation.  That 
shows  that  all  that  the  statute  has  done,  is,  to  bring  within  the  cate 
gory  of  negligence  the  non-observance  of  the  regulations  prescribed  bj 
s.  296 ;  and  that,  in  the  event  of  accident  arising  from  such  non-ob- 
servance, the  case  stands  precisely  the  same  as  it  did  before,  and  th<* 
question  is  to  be  tried  by  the  ordinary  rules.  That  being  so,  I  think 
the  direction  was  right,  and  that  the  true  question  in  these  cases,  i*a 
whether,  the  damage  having  been  occasioned  by  the  negligence  of  th* 
defendant,  the  negligence  of  the  plaintiff  has  directly  contributed  t* 
it ;  and  I  think  that,  in  this  case,  if  the  defendant  could  have  made  out 
negligence  on  the  part  of  the  plaintiff,  that  would  have  been  an  answer 
to  the  action.  The  way  in  which  it  was  put  on  the  part  of  the  de- 
fendant was  this,  that,  by  his  own  negligence  in  omitting  to  keep  any 
look-out,  the  plaintiff  contributed  to  the  accident.  If  that  had  been 
established  to  the  satisfaction  of  the  jury,  the  plaintiff  would  have  been 
directly  contributory,  and  the  defendant  would  have  been  entitled  to  a 
verdict.  That  question  was  left  to  the  jury,  with  such  observations  as 
suggested  themselves  to  the  learned  judge.  There  being  no  misdirec- 
tion, therefore,  and  the  learned  judge  not  being  dissatisfied  with  the 
verdict,  we  see  no  ground  for  disturbing  it. 

Crbsswbll,  J. — I  am  of  the  same  opinion  upon  both  points.  As  to 
the  first  point,  there  was  much  conflicting  evidence  ;  and  I  should  hare 
bad  great  difficulty  in  saying  whether  the  verdict  was  right  or  wrong. 
We  are,  however,  in  a  great  measure  relieved  from  considering  that, 
iaasmuch  as  my  Brother  Willes  reports  to  us  that  he  does  not  disap- 
prove of  the  verdict.  As  to  the  question  of  law,  it  seems  that  the 
learned  judge,  with  reference  to  the  alleged  non-compliance  with  the 
^5^1  "Admiralty  regulations,  told  the  jury  that  the  question  was 

*  whether  the  plaintiff,  by  neglecting  to  comply  with  them,  had 
directly  contributed  to  the  accident.  That  direction  was  objected  to; 
«n4  it  was  said  that  the  proper  question  for  the  jury  was,  whether  the 
negligence  of  the  plaintiff  was  at  all  contributory  to  the  accident,  and 
that  the  proper  test  was  whether  by  the  exercise  of  ordinary  care  he 
might  have  avoided  the  collision.  .  That  matter  is  disposed  of  by  the 

*f  Dowell  v.  The  General  Steam  Navigation  Company,  5  Ellis  * 


COMMON  BBNCtf  ttfiPORTS.    #  J-  SCOTT.    N.  S.)        789 

B.  195  (E.  C.  L.  It.  vol.  85).     Lord  Campbell,  speaking  of  Davies  & 
Mann,  10  M.  &  W.  546,f  there  says:    "In  some  cases,  there  may 
have  been  negligence  on  the  part  of  a  plaintiff  remotely  connected 
•with  the  accident,  and  in  those  cases  the  question  arises  whether  the 
defendant  by  the  exercise  of  ordinary  care  and  skill  might  have  avoided 
the  accident,  notwithstanding  the  negligence  of  the  plaintiff,  as  in  the 
often-quoted  donkey  case,  Davies  t>.  Mann.     There,  although  without 
the  negligence  of  the  plaintiff  the  accident  could  not  have  happened, 
the  negligence  is  not  supposed  to  have  contributed  to  the  accident, 
within  the  rule  upon  this  subject :  and,  if  the  accident  might  have  been 
aroided  by  the  exercise  of  ordinary  care  and  skill  on  the  part  of  the 
defendant,  to  his  gross  negligence  it  is  entirely  ascribed,  he,  and  he 
only,  proximately  Causing  the  loss."     So,  here,  without  the  negligence 
of  the  plaintiff  in  omitting  to  port  his  helm  when  he  found  a  collision 
imminent,  the  accident  possibly  might  not  have  happened :  yet  that 
negligence  might  not  have  contributed  to  the  accident  within  the  rule/ 
After  observing  at  some  length  upon  the  facts  of  the  case,  my  Brother 
Willes,  towards  the  close  of  his  summing  up,  put  it  to  the  jury  thus,— 
<<  Do  you  consider  that  the  absence  of  a  look-out  was  negligence  on  the 
part  of  the  plaintiff?     If  so,  you  will  consider  whether  it  directly  con- 
tributed *to  the  accident."   And  he  concludes  by  telling  them, —  [-#7-7 
"If  you  think  that  the  plaintiff  directly  contributed  to  the  acci-  *• 
dent,  you  will  find  for  the  defendant :  but,  if  you  think  the  defendant 
hy  his  negligence  directly  caused  the  injury,  you  must  find  for  the 
plaintiff."     Those  are  the  terms  of  direction  which  have  been  upheld  in 
many  cases :  and  I  see  no  reason  for  disturbing  the  verdict. 

Williams,  J. — I  have  arrived  at  the  same  conclusion,  though  not 
without  considerable  difficulty.  With  regard  to  the  alleged  misdirec- 
tion, I  must  confess,  after  well  considering  the  case  of  Dowell  v.  The 
General  Steam  Navigation  Company,  5  Ellis  &  B.  195  (E.  C.  L.  R. 
vol.  85),  I  am  unable  to  distinguish  the  mode  of  directing  the  jury 
here  from  that  which  the  Court  of  Queen's  Bench  sustained  there.  The 
law  was  there  laid  down,  in  conformity  wth  several  previous  decisions, 
that,  if  the  negligence  or  default  of  the  plaintiff  was  in  any  degree  the 
proximate  cause  of  the  damage,  he  cannot  recover,  however  great  may 
have  been  the  negligence  of  the  defendant :  but  that,  if  the  negligence 
of  the  plaintiff  was  only  remotely  connected  with  the  accident,  then  the 
question  is  whether  the  defendant  might  not  by  the  exercise  of  ordi- 
nary care  have  avoided  it.  So  far  the  doctrine  of  the  cases  is  perfectly 
j>lain.  But  then  comes  the  question,  what  is  meant  by  the  negligence 
*f  the  plaintiff  being  proximately  or  directly  contributory,  or  only 
taootely  connected  tfith  the  accident?  And  that  is  a  question  which 
taut  somehow  or  other  be  disposed  of  at  the  trial.  I  dissent  entirely 
from  the  proposition  urged  bf  Mr.  Collier,  that  the  plaintiff  is  disttt* 
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titled  to  recover  if  his  negligence  is  either  proximately  or  remotely 
connected  with  the  accident.  But  I  feel  great  difficulty  in  dealing 
with  the  question  whether  the  negligence  was  proximate  or  remote :  and  I 
*7*tf1  *certa'nty  feel  great  difficulty  in  getting  rid  of  that  question  of  law 
J  by  leaving  it  to  the  jury.  That,  however,  was  the  course  adopted 
in  the  case  of  Dowell  t>.  The  General  Steam  Navigation  Company,  and 
followed  by  my  Brother  Willes  upon  this  occasion.  I  will  not  attempt 
to  controvert  or  dispute  the  propriety  of  that  now,  however  much  Z 
may  lament  that  the  law  is  not  on  a  more  intelligible  and  satisfactory 
footing  in  this  respect.  It  was  further  objected,  that,  when  the  matter 
came  to  be  left  to  the  jury,  it  should  have  been  left  to  them  to  say 
whether  they  thought  the  defendant  might  by  exercising  ordinary  care 
and  diligence  have  avoided  the  accident.  It  seems  to  me  that  that  was 
in  effect  left  to  them.  As  to  the  other  ground  of  the  rule,  vis.  that  the 
verdict  was  against  evidence,  I  place  great  reliance  on  my  Brother 
Willes's  opinion.  He  expresses  himself  satisfied  with  the  conclusion 
the  jury  came  to ;  and  I  cannot  say  that  I  am  dissatisfied. 
Willes,  J.,  concurred.  Bule  discharged. 


Colliery  for  the  defendant,  asked  leave  to  appeal. 

Wilde,  contri. — The  point  has  already  been  expressly  decided  in  the 
Court  of  Queen's  Bench ;  and,  the  damages  being  limited  by  law  to 
100/.,  the  case  is  hardly  one  in  which  the  court  would  allow  an  appeal 

Cresswell,  J. — The  amount  of  damages  is  not  a  matter  to  be  taken 
into  consideration. 

*7rq-i       Cogkburn,  C.  J. — The  point  is  one  of  great  importance,  and 
J  one  which  has  never  yet  been  decided  by  a  court  of  error.    I 
think  the  defendant  ought  to  be  allowed  to  appeal. 

Collier  then  asked  leave  to  amend  the  rule. 

Cockburn,  C.  J. — Draw  your  points,  and  submit  them  to  us,  in  order 
that  we  may  see  that  they  are  involved  in  our  judgment. 

On  a  subsequent  day,  the  following  note  of  the  proposed  amendment 
was  handed  in  :— 

"  That  the  learned  judge  had  misdirected  the  jury  in  this,  that  be 
ought  to  have  told  them,  that,  if  the  plaintiff  by  his  negligence  con- 
tributed to  the  occasioning  of  the  accident,  he  could  not  recover, 
whether  he  contributed  directly  or  indirectly ;  that,  even  assuming 
negligence  on  the  defendant's  part,  the  plaintiff  could  not  recover  if  he 
might  by  the  exercise  of  ordinary  care  have  avoided  the  consequences 
of  the  defendant's  negligence :  and  that  he  should  have  farther  told 
the  jury,  that,  if  the  plaintiff  failed  to  comply  with  the  statutory  role 
relative  to  porting  his  helm,  whether  his  failure  to  do  so  arose  froa 


COMMON  BENCH  KEPORTS.    (2  J.  SCOTT.    N.  S.)        76ft 

his  not  looking  out  or  from  other  causes,  and  such  failure  either 
directly  or  indirectly  contributed  to  the  collision,  he  could  not  recover." 

Leave  to  appeal  granted. 

There  can  be  no  recovery  for  an  in-  greater  degree  will  not  preclude  him 
jury  even  from  the  gross  negligence  of  from  a  recovery  for  the  negligence  of 
another,  unless  the  plaintiff  be  free  from  the  defendant :  Beers  v.  Housatonio 
culpable  negligence  on  his  part :  Bush  Railroad  Co.,  19  Conn.  566.  Although 
v.  Brainard,  1  Cow.  78 ;  Law  v.  Crom-  a  child  of  tender  years  may  be  in  the 
bie,  12  Pick.  177.  Nor  if  the  wrong-  highway  through  the  fault  or  negligence 
ful  act  of  the  plaintiff  co-operated  with  of  his  parents,  and  so  be  improperly 
the  misconduct  of  the  defendant  to  pro-  there,  yet  if  he  be  injured  through  the 
duce  the  damage  sustained :  Tonawanda  negligence  of  the  defendant,  he  is  not 
Company  v.  Munger,  5  Denio,  255;  Wil-  -  precluded  from  his  redress.  If  the  de- 
Hams  v.  Michigan  Central  Railroad,  2  fen  dan  t  know  that  such  a  person  is  in 
Mich.  259.  In  an  action  for  an  injury  the  highway,  he  is  bound  to  a  propor- 
to  the  plaintiff,  resulting  from  the  neg-  donate  degree  of  watchfulness — to  the 
licence  of  the  defendant,  the  care  re-  utmost  circumspection — and  what  would 
quired  of  the  plaintiff  is  that  degree  of  be  but  ordinary  neglect  in  regard  to  a 
care  which  may  be  reasonably  expected  person  of  full  age  and  capacity,  would 
from  one  in  his  situation ;  that  is,  rea-  be  gross  neglect  as  to  a  child :  Robiuson 
fiooable  care ;  and  if  this  degree  of  care  v.  Coxe,  22  Verm.  213 
be  exercised  by  him,  the  want  of  a 


♦LING  v.  CHOKER.    June  12.  [*760 

Upon  a  motion  for  a  new  trial  in  an  action  of  erim.  eon.,  on  the  ground  of  farprisc, — SembU, 
that  the  affidavit  of  the  plaintiff's  wife  cannot  be  received  for  any  purpose. 

This  was  an  action  for  criminal  conversation,  tried  before  Willes,  J., 
at  sittings  at  Westminster  after  last  Hilary  Term,  when  the  jury 
returned  a  verdict  for  the  plaintiff,  damages  10002. 

Edwin  James,  Q.  C,  in  Easter  Term  last,  moved  for  a  new  trial, 
upon  affidavits  tending  to  impeach  the  propriety  of  the  conclusion 
which  the  jury  came  to  upon  the  subject  of  the  handwriting  of  certain 
letters  of  a  most  disgusting  character  which  were  produced  on  the 
part  of  the  defendant,  and  which  were  alleged  to  have  been  written 
by  the  plaintiff,  whilst  in  the  Crimea,  to  his  wife ;  and  also  on  the 
pound  that  the  damages  were  excessive.  [Willes,  J. — Have  you 
any  affidavit  of  surprise, — that  the  genuineness  of  the  letters  was  dis- 
puted at  the  trial  ?  I  must  confess  I  thought  the  evidence  as  to  the 
handwriting  was  most  unsatisfactory.]  Thero  is  no  affidavit  of  sur- 
prise according  to  the  strict  technical  rule  ;  but  that  can  be  supplied. 
The  letters  were,  it  seems,  handed  by  the  lady  to  the  defendant's  attor- 
ney a*  the  genuine,  letters  of  her  husband ;  and  he  had  no  reason  to 


TW  LING  v.  CROKEB.    T.  T.  1857. 

■ — ~-  -■—     —  ' 

i 

doubt  that  they  were  sq.  We  have  also  her  affidavit  on  the  subject 
[Cbesswell,  J. — We  cannot  look  at  the  wife's  affidavit.(a)  Willed 
J. — The  affidavits  of  the  parties  can  at  best  only  be  received  for  the 
purpose  of  excluding  conclusions.]  If  the  wife's  affidavit  were  offered 
for  the  purpose  of  a  denial  of  the  alleged  adulterous  intercourse,  one 
could  perceive  the  force  of  the  objection :  but  here  it  relates  to  a  col- 
lateral and  independent  fact.  [Cbesswell,  J. — That  can  make  do 
*7fi11  difference.]  It  is  somewhat  singular,  that,  in  these  cases,  the 
■*  law  excludes  the  only  persons  who  can  give  direct  evidence. 
[Cockburn,  G.  J. — It  was  thought  expedient  by  the  legislature  to  ex- 
clude them,(()  on  the  ground  of  the  public  scandal  that  would  result 
from  allowing  them  to  be  examined.  Before  we  grant  a  rule  on  the 
ground  of  surprise,  we  must  be  satisfied  that  there  are  legitimate  mate- 
rials to  justify  a  further  investigation  of  the  matter.]  There  is  abun- 
dant evidence  upon  the  affidavits  which  steers  clear  of  the  difficulty. 
The  learned  counsel  read  several  affidavits. 

Cockburn,  C.  J. — I  think  sufficient  ground  has  been  shown  to  justify 
us  in  granting  a  rule ;  but  there  should  be  an  affidavit  of  surprise,  is 
well  as  an  affidavit  verifying  the  plaintiff's  handwriting.  As  to  the 
wife's  affidavit,  it  must  not  be  considered  that  we  decide  upon  its  admij- 
sibility  on  this  occasion.     It  may  be  left  open  to  discussion. 

Cbesswell,  J. — As  at  present  advised,  I  entertain  a  very  strong 
opinion  that  neither  the  affidavit  of  the  wife  nor  that  of  the  defendant 
can  be  looked  at  for  any  purpose  in  cases  of  this  sort. 

Cockburn,  C.  J. — At  all  events,  they  will  not  warrant  us  in  grant- 
ing a  new  trial,  without  other  evidence. 

E.  James,  Q.  C,  on  a  subsequent  day,  moved  to  postpone  the  argu- 
ment, on  the  ground  that  the  defendant  would  have  to  ask  the  court, 
when  the  rule  came  on,  for  leave  to  file  affidavits  in  answer  to  the  mat- 
ters contained  in  the  plaintiff's  affidavits,  under  the  45th  section  of  the 
♦7fioi  Common  Law  Procedure  Act,  1854  (17  &  *18  Vict.  c.  125),  and 
~J  for  that  purpose  it  would  be  necessary  to  refer  to  the  allegations 
in  certain  proceedings  now  pending  in  Doctors  Commons,  which  would 
not  be  published  until  some  time  in  July. 

Cockburn,  C.  J. — The  only  ground  of  the  motion  for  a  new  trial, 
is,  that  the  jury  came  to  a  wrong  conclusion  on  the  subject  of  the 
plaintiff's  handwriting  to  certain  letters.  What  you  suggest  may  be 
a  very  good  reason  for  postponing  the  trial,  in  the  event  of  the  rule 
being  made  absolute ;  but  it  certainly  affords  none  for  postponing  the 
argument. 

Upon  cause  being  shown,  it  appealed  that  the  defendant's  attornej 
had  had  distinct  notice  befere  the  trial  that  the  plaintiff  intended  to 

(a)  Soe  Hawker  v.  Scule,  17  C.  B.  595  (E.  C.  L.  R.  tqL  84). 

(b)  See  14  A  15  Vict  c  V8,  a.  3. 
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the  handwriting  to  the  letters  in  question  ;  and  exception  wa# 
taken  to  the  reception  of  the  affidavit  of  the  plaintiff's  wife. 

CRK8SWXLL,  J.— I  was  no  party  to  the  reading  of  Mrs.  Ling's  affi- 
davit in  the  rule :  and  I  still  entertain  very  grave  doubts  whether  such 
an  affidavit  onght  to  be  listened  to  for  any  purpose. 
The  whole  court  thought  that  the  rule  was  answered. 

Rule  discharged. 


*ATKYNS  v.  PEARCI1.    June  12,  [*768 

A.  went  abroad  in  1852,  tearing  hit  wife  and  three  children  here,  with  (what  the  jury  found  to 
he)  a  rafleient  provision  for  their  proper  maintenance  in  his  absence :  on  his  return,  in  1850, 
he  found  that  his  wife  had  formed  an  adulterous  connexion  with  another  man,  who  lived  with 
her,  and  paaaed  by  her  husband's  name,  and  he  immediately  removed  his  children : — Held, 
that,  under  these  circumstances,  A.  was  not  liable  for  medicine  and  attendance  furnished  for 
his  children  at  the  wife's  request,  although  the  plaintiff  was  not  aware  of  the  state  in  which 
she  waa  living  at  the  time. 

This  was  an  action  by  the  plaintiff,  a  aurgeoq  and  apothecary,  to 
recover  the  amount  of  a  bill  for  medical  attendance  upon  the  wife  and 
children  of  the  plaintiff  from  December,  1855,  to  September,  1856. 

The  cause  was  tried  before  the  secondary  of  London  on  the  20th  of 
Hay  last.  The  facts  which  appeared  in  evidence  were  as  follows  :— 
The  defendant  left  England  in  May,  1852,  and  went  to  Australia ;  and 
he  returned  to  England  in  April,  1856.  When  the  defendant  left  this 
country,  his  wife  remained  here  with  three  children :  on  his  return,  he 
found  that  his  wife  had  during  bis  absence  formed  an  acquaintance  with 
a  man  named  French,  with  whom  abe  was  living  at  Hoxton,  where  he 
was  known  by  the  name  of  Pearoe,  and  by  whom  she  had  had  two  more 
children.  The  defendant  thereupon  left  her,  taking  away  with  him  the 
three  elder  children. 

The  plaintiff's  claim  was  made  up  partly  of  attendances  on  the  wife 
in  her  two  last  confinements,  and  partly  of  charges  for  medicine  and 
attendance  upon  the  children ;  but,  at  the  trial,  be  abandoned  the  whole 
of  his  demand  except  that  which  related  to  attendances  upon  the  throe 
legitimate  children* 

Evidence  was  given  on  the  part  of  the  defendant  to  show  th«>t,  during 
his  absence  from  England,  his  aunt,  who  was  his  guardian  and  trustee, 
had  at  his  request  paid  to  his  wife  the  rents  of  certain  property  to  which 
he  was  entitled,  the  sums  so  paid  to  her  in  the  whole  amounting  to 
4771. :  and  it  was  submitted,  on  his  behalf,  that  the  allowance  made  to 
her  in  his  absenoe,  *and  the  wife's  adultery,  repelled  the  pre-  r*7^ 
tumption  of  agency,  so  as  to  make  him  responsible  for  her  con*  '- 
tracts. 

The  secondary  left  it  to  the  jury  to  aayf — first,  whether  the  alio*- 


764  ATKYNS  v.  PEARCE.    T.  T.  185*. 

Mice  was  sufficient,— secondly,  whether  there  was  sufficient  evidence  of 
adultery.  The  jury  found  both  these  questions  in  the  affirmative :  and 
the  secondary  thereupon  directed  a  verdict  to  be  entered  for  the  plain- 
tiff for  7/.  10s.  8d.,  the  amount  of  the  charge  for  attendances  on  the 
three  legitimate  children, — reserving  leave  to  the  defendant  to  move  to 
enter  a  verdict  for  him,  if  the  court  should  be  of  opinion  that  the 
plaintiff  was  not  entitled  to  recover  anything. 

Pearce,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  accord- 
ingly. 

Raymond  showed  cause. — The  wife  is  the  general  agent  of  her  hus- 
band to  bind  him  by  contracts  for  necessaries  for  herself  and  children : 
Ruddock  v.  Marsh,  1  Hurlst.  &  N.  601  :f  and  this  presumption  is  rather 
•  strengthened  where  he  goes  abroad  leaving  her  here  to  take  care  of  his 
children.    [Oockburn,  0.  J. — If  she  acts  as  such  agent.    Cbbsswkll, 
J. — The  plaintiff  dealt  with  her  as  the  wife  of  French.    Supposing  him 
to  be  her  husband,  did  he  not  give  credit  to  him  ?]     It  did  not  appear 
that  the  plaintiff  ever  saw  French :  nor  was  there  the  slightest  pretence 
for  suggesting  that  he  was  cognisant  that  the  woman  was  living  in  a 
state  of  adultery,  or  that  she  had  any  allowance.    There  was,  in  truth, 
nothing  to  cut  down  the  general  presumption  of  agency.    In  <Jhitty  on 
Contracts,  6th  edit.,  p.  152,  it  is  said :  "  A  wife,  with  regard  to  cer- 
tain contracts, — e.  ff.y  such  as  relate  to  necessaries  for  her  husband's 
family, — is  regarded  primft  facie  as  possessed  of  a  general  authority, 
*7fttl  ar*8*n£  fr°m  tne  duty  and  liability  of  the  *  husband  to  provide 
-1  his  wife  and  children  with  necessaries. "(a)    And  at  p.  165,  the 
learned  author,  treating  of  cases  where  the  wife's  adultery  will  not 
afford  a  defence  against  a  claim  for  necessaries,  says:  «  Where  it  ap- 
peared that  the  defendant's  wife  haviing  committed  adultery,  he  sepa- 
rated himself  from  her,  but  left  her  in  his  house  with  two  children 
bearing  his  name,  and  without  making  any  provision  for  her  in  conse- 
quence of  the  separation,  and  she  continued  to  reside  in  the  house  in 
a  state  of  adultery, — it  was  held  that  the  husband  was  liable  for  neces- 
saries furnished  to  her  in  the  house  in  which  she  was  so  left  with  the 
children ;  it  not  appearing  that  the  plaintiff  knew,  or  might  readily 
have  known,  the  circumstances  under  which  she  was  living :"  Norton 
v.  Fazan,  1  B.  &  P.  226.     Eyre,  G.  J.,  in  that  case,  says, — "  If  the 
defendant  in  another  action  brought  against  him  by  some  other  trades- 
man shall  be  able  to  establish  the  notoriety  of  his  wife's  situation,  he 
may  defend  himself.     But,  as  the  case  stands  at  present,  this  woman 
appears  to  have  been  living  in  a  house  in  which  she  was  placed  by  the 
defendant  himself,  together  with  two  children  bearing  the  husband's 
name,  both  of  whom  were  born  in  wedlock.     It  is  true  that  she  had  an 
adulterous  intercourse  with  another  man,  but  that  was  not  found  to  be 

(a)  See  per  Lord  Abinger,  Freestone  v.  Batcher,  9  C.  A  P.  643,  647  (B.  C.  L.  R.  vol.  33),  Bell 
•.  Lftgard,  6  Exch.  636,  f  ud  BtnmeU  *.  Norton,  8  C.  4  P.  606  (B.  C.  L.  R.  vol  34). 
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known  to  this  tradesman,  "(a)    K  the  defendant  had  left  his  children 
under  the  care  of  a  servant,  such  servant  would  have  had  authority  to 
contract  in  his  name  for  necessaries  for  their  support.    [Cockburn, 
C.  J. — Not  if  the  servant  was  supplied, — as  the  jury  found  the  wife 
was  here, — with  *ample  means  to  furnish  herself  and  the  child-  r*7™ 
ren  with  necessaries  suitable  to  their  station.]    In  Ruddock  v.  *■ 
Marsh,  the  jury  were  told  that  it  was  no  defence  to  the  action  that  the 
defendant  had  regularly  supplied  his  wife  with  money  sufficient  to  have 
kept  his  house  without  running  him  into  debt :  and  the  court  upheld 
that  ruling.     [Cbesswbll,  J. — If  that  case  is  to  be  sustained,  it  must 
be  upon  the  supposition  that  the  wife  was  acting  with  the  husband's 
cognisance.     Here,  the  husband  was  abroad  during  all  the  time  of  the 
adulterous  intercourse.     Willbs,  J. — Suppose  the  husband  and  wife 
living  apart,  and  the  husband  gives  the  wife  a  competent  allowance, 
and  a  tradesman  supplies  her  with  goods,  is  the  husband  liable  ?]    Pro^ 
bably  not.     [Cockburn,  C.J. — Does  not  all  the  authority  of  the  wife 
cease  when  she  quits  her  husband's  roof,  and  goes  to  live  with  another 
man  ?    Is  the  adultress  still  clothed  with  all  the  authority  of  a  wife  ?] 
Suppose,  instead  of  being  left  with  the  wife,  the  children  had,  as  be- 
fore suggested,  been  intrusted  to  the  care  of  a  servant  or  a  governess, 
and  she  had  misconducted  herself, — would  the  parent  cease  to  be 
responsible  for  necessaries  ordered  by  her  ?    [Cockburn,  G.  J. — That 
is  a  totally  different  question.     The  authority  of  the  wife  is  derived 
from  the  conjugal  relation.     That  tie  severed,  the  authority  ceases.] 
It  cannot  be  supposed  that  the  man  intended  his  offspring  to  starve. 
Besides,  here  he  admits  his  liability  by  offering  a  compromise.     The 
distinction  between  a  special  and  a  general  agency  is  well  explained  in 
Story  on  Agency,  §§  17,  126. 
Pearce,  in  support  of  his  rule,  was  stopped  by  the  court. 
Cockburn,  C.  J. — I  am  of  opinion  that  the  rule  to  *enter  a  r*7R7 
verdict  for  the  defendant  in  this  case  must  be  made  absolute.  *- 
It  appears  that  the  defendant,  having  gone  to  Australia,  left  his  wife 
with  his  three  children  in  this  country ;  that,  in  his  absence,  the  wife 
formed  an  adulterous  relation  with  another  man,  who  assumed  her  hus- 
band's name,  and  lived  with  her ;  and  that  the  plaintiff  during  that 
period  provided  medicine  and  attendance  for  the  children,  having  no 
knowledge,  and  apparently  no  means  of  knowledge,  of  the  state  in 
which  the  wife  was  living.    And  the  question  is,  whether  under  these 
circumstances  she  had  authority  to  bind  her  husband.     It  seems  to  me 
that  she  had  not.     The  fact  of  her  living  in  a  state  of  adultery  divests 
her  of  all  the  authority  which  arises  out  of  the  marital  relation.     But 
it  has  been  ingeniously  put  by  Mr.  Raymond,  that,  although  the  wife 
hy  her  misconduct  might  have  ceased  to  possess  the  general  authority 

(*)  See  Addition  on  Contract*,  4th  edit.  709,  where  this  case  eeemi  to  be  put  upon  the  only 
•7*a4  upon  whieh  il  if  sustainable. 
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Which  arises  from  the  conjugal  relation,  yet  in  this  case  she  was  clothed 
Yrith  a  special  authority  as  the  agent  of  her  husband  to  take  care  of 
jus  children,  whom  he  was  bound  by  every  tie  to  provide  for.  But,  if 
tny  such  special  authority  could  under  such  circumstances  be  implied, 
\n  the  present  case  there  arises  this  obstacle,  via.,  that  no  such  autho- 
rity was  given,  but  that  the  only  authority  given  by  the  husband  was 
coupled  with  the  allowance  of  a  sum  which  the  jury  h*ve  found  to  M 
adequate  for  the  supply  of  the  children  with  all  that  was  necessary  for 
(heir  proper  maintenance.  The  authority  was,  not  to  pledge  the  credit 
pf  the  husband  for  necessaries,  hut  to  support  the  children  out  of  the 
fund  provided  for  that  purpose.  As  to  the  suggestion  that  the  fund 
might  fail,  the  answer  is  twofold, — either  the  case  is  one  for  which  the 
Jaw  has  not  provided ;  or  it  may  be  that  under  such  circumstances  there 
plight  bo  an  implied  authority,  but  the  case  has  not  arisen.  In  the 
♦7681  a^8ence  °f  8a°h  ^necessity,  no  such  authority  can  be  implied. 
J  In  any  view,  therefore,  the  wife  could  have  no  authority  to 
pledge  the  credit  of  her  husband. 

The  rest  of  the  oourt  concurring,  Rule  absolute. 
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£he  rule  that  a  tenant  U  estopped  from  denying  the  title  of  bis  landlord  is  not  confined  to  eject- 
ment, as  is  suggested  in  Watson  v.  Lane,  1 1  Exoh.  769. f 

4a  eviction  by  title  paramount  puts  an  end  to  the  estoppel:  but,  tmhh,  thai  it  mast  be  aa 
actual,  and  not  a  mere  constructive,  eviction. 

The  first  count  of  the  declaration  charged  the  defendant  with  hat- 
ing broken  and  entered  a  certain  dwelling-house  and  premises  of  the 
plaintiff  in  Bradford,  in  the  county  of  -York,  and  forcibly  expelled  her 
therefrom.  The  second  count  set  out  certain  proceedings  under  the 
Small  Tenements  Act,  1  &  2  Vict.  c.  74,  under  which  the  alleged  ex- 
pulsion took  place.  The  defendant  pleaded, — irst,  liberum  tenemental 
—secondly,  a  special  plea  showing  a  tenancy  of  the  plaintiff  under 
him,  and  its  determination  by  notice.  See  the  pleadings,  1  G.  B.  N.  8. 
166  (E.  C.  L.  R.  vol.  87). 

The  cause  was  tried  before  Martin,  B.,  at  the  last  Spring  Assiies  at 
York.  It  appeared  that  the  premises  in  question  were  in  August,  1855, 
let  by  the  defendant  to  the  plaintiff  at  a  weekly  rent  of  2*.  6a9. ;  that 
the  tenancy  was  duly  determined  by  a  notiee  to  quit  on  the  17th  of 
December,  1855 ;  and  that  the  plaintiff  way  turned  out  under  an  order 
obtained  under  the  statute  on  the  1st  of  January,  1856.  There  was  M 
evidence  to  show  how  the  defendant  became  possessed  of  the  premise* 
tvrgg-i  In  answer  to  this  priw&  facie  wse,  the  plaintiff  gave  *eride»ee 
J  (which  wis  objected  to,  and  admitted  by  the  learned  judge  will 
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iome  doubt),  that,  at  the  time  she  wag  let  into  possession  by  the  de- 
fendant he  had  no  title,  but  that  the  real  owner  was  one  Ellen  Knowlea, 
who,  in  assertion  of  her  right,  had  broken  into  a  cellar,  part  of  the 
nine  house,  but  let  to  another  tenant,  and  to  whom  she,  the  plaintiff, 
under  a  threat  of  distress,  paid  rent  for  the  premises. 

At  the  close  of  the  plaintiff's  case,  it  was  again  objected  that  she  was 
estopped  from  disputing  the  title  of  her  landlord.  The  learned  judge 
doubted  whether  the  defendant  should  not  have  shown  specially  the 
relation  between  himself  and  the  plaintiff;  hut  he  said,  that,  if  the 
second  plea  had  been  pleaded  to  the  first  count,  that  would  have  put 
an  end  to  the  case.  He  thereupon  directed  a  verdict  to  he  entered  for 
the  plaintiff  on  the  first  count, — reserving  leave  to  the  defendant  to 
move  to  enter  the  verdict  for  him  upon  that  count,  and  to  amend  if 
necessary  ;  and  also  reserving  leave  to  the  plaintiff  to  move  to  enter  a 
verdict  for  her  on  the  second  count, 

Knowles,  in  Easter  Term  last,  obtained  a  rule  nisi  accordingly,  "  on 
the  ground  that  the  plaintiff  was  estopped  from  showing  that  the  de- 
fendant had  no  title."  Cleatty,  for  the  plaintiff  (without  a  cross-rule), 
likewise  obtained  le*ve  to  enter  a  verdict  for  the  plaintiff  on  the  second 
issue.  He  submitted  that  there  was  that  which  was  equivalent  to  an 
eviction,  so  as  to  destroy  the  estoppel,  and  put  the  matter  at  large,— 
Mrs.  Knowles,  who  had  lawful  title,  having  entered  upon  the  premises : 
and  he  referred  to  The  Mayor,  &c,  of  Poole  v.  Whitt,  15  M.  &  W. 
571.t 

Cleasby  now  showed  cause. — The  case  must  be  looked  at  as  if  the 

first  count  and  the  plea  of  liberum  *tenementum  formed  the  r*77A 

whole  record ;  and  no  estoppel  can  arise  upon  this  issue.     The  *- 

defendant  having  given  prim&  facie  evidence  of  title,  the  plaintiff  was 

at  liberty  to  meet  that  by  showing  that  the  property  at  that  time  really 

belonged  to  another.     The  estoppel  only  applies  during  the  tenancy. 

Here,  the  tenancy  had  ceased.    [Williams,  J. — It  would  equally  cease 

upon  a  disclaimer,  or  by  breach  of  a  condition  in  a  lease.]     The  party 

could  not  take  advantage  of  his  own  act.     In  Oo.  Litt.  47  h,  it  is  said : 

''If  a  man  take  a  lease  for  years  of  his  own  land  by  deed  indented, 

the  estoppel  doth  not  continue  after  the  term  ended :  for,  by  the  making 

pf  the  lease,  the  estoppel  doth  grow,  and  consequently  by  the  end  of 

the  lease,  the  estoppel  determines."     There  is  no  estoppel  ft  any  time 

as  to  the  particular  estate,  and  no  estoppel  after  the  expiration  of  the 

term  as  to  the  title  generally.     [Williams,  J. — I  doubt  whether  this 

sort  of  estoppel,  as  now  understood,  where  there  is  no  deed,  was  kiiQwn 

in  the  time  of  Lord  Coke.]     Whether  the  estoppel  arises  by  matter  in 

pais,  or  by  deed  indented,  makes  no  difference.    The  estoppel  never 

vises  except  in  the  action  of  ejectment*     [Grbsswsll,  J. — -Because  it 

leldom  happens  that  a  man  expel*  his  tenant:  he  generally  brings 

ejectment.]     All  that  the  tenant  ia  estopped  from  denying,  is,  that  the 
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landlord  had  title  to  the  possession :  hut  there  is  no  estoppel  as  to  the 
particular  title  he  had.  The  estoppel  is  a  strict  thing :  Doe  d.  Higgin- 
botham  v.  Barton,  11  Ad.  k  E.  307  (E.  G.  L.  R.  vol.  39),  3  P.  k  D. 
194.  [Williams,  J.,  referred  to  Treport's  Case,  6  Co.  Eep.  14  b.] 
Here,  we  showed  the  defendant's  title  put  an  end  to  by  the  act  of  Mrs. 
Knowles.  [Cresswbll,  J.— His  possession  is  not  put  an  end  to  by  the 
act  of  Mrs.  Knowles.  The  possession  is  in  you.]  Lord  Coke  says, — 
Co.  Litt.  828  a, — "  Albeit  the  desseisor  hath  once  gotten  the  attorn- 
ment of  the  tenants,  and  payment  of  their  rents,  yet  may  they  refuse 
♦771 1  ^forwards  f°r  avoiding  of  their  double  charge."   [Willks,  J. — 

-J  There  was  no  evidence  that  the  plaintiff  was  evicted  by  Mrs. 
Knowles.]     Mrs.  Knowles,  claiming  title,  entered  by  breaking  into  the 
cellar.    [Willes,  J. — The  cellar  was  no  part  of  the  plaintiff's  occupa- 
tion.]    It  is  clear  that  the  plaintiff  attorned  to  Mrs.  Knowles,  in  order 
to  prevent  herself  from  being  turned  out.   [Williams,  J. — There  was  no 
threat  of  eviction  by  Mrs.  Knowles,  but  merely  a  claim  of  rent.]    In 
Watson  v.  Lane,  11  Exch.  769,f  the  defendant  was  tenant  to  the  plaintiff 
(who  was  owner  of  the  equity  of  redemption),  under  a  lease  whereby  the 
defendant  covenanted  to  deliver  up  to  the  plaintiff,  at  the  expiration  of 
the  term,  the  premises  and  all  fixtures  therein :  the  term  expired  on 
the  1st  of  April,  1855 ;  and,  on  the  10th,  the  plaintiff  demanded  pos- 
session, which  was  not  given.    On  the  13th,  the  mortgagee  gave  notice 
to  the  defendant  to  pay  the  rent  and  deliver  up  the  premises  to  him : 
the  plaintiff  having  sued  the  defendant  for  a  breach  of  his  covenant  in 
not  delivering  up  the  fixtures, — it  was  held  that  the  defendant  was  not 
estopped  from  setting  up  the  title  of  the  mortgagee,  and  that  the 
plaintiff  could  not  recover  the  value  of  the  fixtures,  but  only  the  actual 
damage  sustained  by  him  in  consequence  of  their  detention  from  the 
10th  to  the  13th  of  April.     Pollock,  C.  B.,  there  says :  "  The  question 
is,  whether  the  plaintiff  is  entitled  to  recover  the  full  value  of  the  fix- 
tures, or  only  such  damage  as  he  has  actually  sustained.     It  is  con- 
tended that  the  defendant  has  no  right  to  diminish  the  claim  by  setting 
up  the  title  of  a  third  person.    Now,  the  doctrine  which  does  not  permit 
the  title  of  another  person  to  be  set  up,  is,  I  apprehend,  peculiar  to  the 
action  of  ejectment.     I  do  not  say  so  without  authority,  for,  Ogle  r. 
Atkinson,  5  Taunt.  759  (E.  C.  L.  R.  vol.  1),  1  Marsh.  323  (E.  C.  L.  R. 
vol.  4),  expressly  decided  that  a  warehouseman  who  has  received  goods 
*7721  on  behalf  of  a  consignee,  may  nevertheless  refuse  *to  deliver 

J  them  to  him,  if  they  are  the  property  of  another  person.  Heath, 
J.,  there  said, — <  It  is  peculiar  to  the  action  of  ejectment,  that  he  who 
is  intrusted  with  the  possession  of  land  must  deliver  it  back  to  his  lessor; 
but  that  rule  extends  to  no  other  action.'  The  main  ground  of  that 
rule  is,  the  extreme  importance  of  possession,  which  lengthened  out 
creates  a  title,  and  in  a  certain  time  an  indefeasible  right.  The  ques- 
tion then  comes  to  this,  what  has  the  plaintiff  lost? — for,  to  that  ex  test 
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ne  ought  to  be  indemnified.     The  defendant's  lease  expired  a  few  days 
before  the  mortgagee  asserted  his  right.     After  the  expiration  of  the. 
lease,  the  plaintiff  demanded  possession  of  the  premises.     The  defend- 
ant did  not  deliver  up  possession ;  but,  before  any  action  was  brought, 
the  mortgagee  gave  notice  of  his  title,  and  required  the  rent  to  be  paid 
to  him.      The  defendant  afterwards  bought  the  fixtures ;  but  that  cir- 
cumstance appears  to  me  to  make  no  difference,  for,  the  question  is  one 
of  principle.    The  defendant  is  in  the  same  situation  as  if  an  ejectment 
had  been  brought,  judgment  obtained,  and  execution  issued  on  the  13th 
of  April,  and  he  had  been  turned  out  of  possession  by  title  paramount. 
The  estoppel  on  the  tenant  merely  amounts  to  this,  that  he  is  .estopped 
from  disputing  the  title  of  his  landlord  to  the  extent  of  the  interest 
granted  by  the  lease,  but  he  is  not  estopped  when  the  lease  has  termi- 
nated."   And  Martin,  B.,  says :  "  The  defendant's  lease  having  expired- 
on  the  1st  of  April,  on  the  10th  the  plaintiff  demanded  possession.     If 
an  action  of  ejectment  had  then  been  brought,  the  defendant  would 
have  had  no  defence  against  the  plaintiff:  but,  upon  the  13th  of  the 
same  month,  the  mortgagee  gave  the  defendant  notice  to  pay  the  rent 
and  deliver  up  possession  of  the  premises  to  him."     There  is  no  autho- 
rity that  a  landlord  can  enter  after  the  expiration  of  a  term  without 
showing  title.     [Cockburn,  C.  J. — You  admit  *that  he  may  r*77* 
bring  ejectment :  that  involves  title.]     That  is  a  mere  fiction.  *- 
[Cockburn,  C.  J. — You  want  to  show  that  the  landlord  never  had  any 
estate  at  all,  and  so  you  get  rid  of  the  estoppel  altogether.    You  admit 
that  you  could  not  do  that  in  ejectment.     Why  should  a  different  rule 
prevail,  because  here  the  tenant  brings  trespass  against  the  landlord 
for  acting  in  assertion  of  his  title  ?]     In  The  Mayor,  Ac,  of  Poole  v. 
Whitt,  15  M.  &  W.  571,  577,f  Pollock,  C.  B.,  says :  «  If  a  party  having 
a  good  right  to  ej.ect  the  occupier  of  demised  premises,  goes  there  and 
demands  to  exercise  that  right,  and  the  tenant  says,  '  I  will  change  the 
title  under  which  I  now  hold,  and  will  consent  to  hold  under  you/  that, 
according  to  good  sense,  is  capable  of  being  well  pleaded  as  an  expul- 
sion."    That  is  a  sufficient  authority  to  show,  that,  it  having  been 
clearly  proved  that  Mrs.  Knowles  had  title  to  enter  and  evict  the  plain- 
tiff, what  took  place  in  point  of  law  amounted  to  an  eviction,  so  as  to 
afford  an  answer  to  any  action  by  the  defendant.     That  being  so,  the 
court  will  hardly  permit  an  amendment  the  effect  of  which  would  be  to 
cast  upon  the  plaintiff  a  totally  different  case. 

Manisty  and  Brett,  in  support  of  the  rule. — This  is  the  case  of  a 
tenant  who  is  seeking,  in  collusion  with  a  third  person,  to  call  in  ques- 
tion her  landlord's  title.  The  rule  is  clear,  that  the  tenant  is  estopped 
from  denying  his  landlord's  title  to  demise,  though  he  may  show  that 
his  title  has  expired :  and  there  is  no  pretence  for  saying  that  this  doc* 
trine  is  confined  to  ejectment :  see  the  authorities  collected  in  the  note* 
to  The  Duchess  of  Kingston's  case,  2  Smith's  Leading  Cases,  4th  edit* 
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•51  et  seq.,  and  the  notes  to  Veale  v.  Warner,  1  Wins.  Sannd.  825, 
and  to  Walton  v.  Waterhouse,  2  Wms.  8aund.  418.     [Cockburh,  C. 

*774.1  •""* — ^e  on'y  tn*nk  **  necessary  to  hear  *you  on  the  subject  of 
■"  the  eviction.]    There  was  no  evidence  whatever  of  an  eviction. 
$he  cellar  was  no  part  of  that  which  was  let  to  the  plaintiff.     There 
Wad  no  evidence  whatever  to  raise  the  question  which  was  alluded  to, 
but  not  decided,  in  The  Mayor,  &c,  of  Poole  v.  Whitt,  15  M.  k  W.  571.f 
[Williams,  J. — In  the  notes  to  Moss  v.  Gallimore  (Dongl.  279),  in  2 
Smith's  Leading  Gases,  4th  edit.  479,  it  is  said :  "  It  should  seem  that 
the  cases  on  this  subject  might  be  reconciled  to  ordinary  principles 
without  straining  after  any  peculiar  rule  applicable  to  the  case  of  mort- 
gagor and  mortgagee,  by  observing  that  a  tenant  of  the  mortgagor, 
whose  tenancy  has  commenced  since  the  mortgage,  may  in  case  of  an 
-eviction  by  the  mortgagee,  either  actual  or  constructive  (for  instance, 
an  attornment  to  him  under  threat  of  eviction,  see  Doe  d.  Higgin- 
botham  v.  Barton,  11  Ad.  k  E.  307  (E.  C.  L.  R.  vol.  39),  3  P.  k  D. 
194,  The  Mayor,  &c,  of  Poole  v.  Whitt,  15  M.  k  W.  571f),  dispute  the 
mortgagor's  title  to  either  the  land  or  the  rent  (which  is  no  more  than 
any  tenant  may  do  upon  an  eviction  by  title  paramount)."]     The  prin- 
ciple, it  is  submitted,  is,  that  the  mortgagor  has  ceased  to  be  entitled 
to  receive  the  rents.     [Willes,  J. — The  mortgagor  has  an  implied 
authority  from  the  mortgagee  to  distrain,  until  the  latter  interferes  by 
giving  notice.]     In  Doe  d.  Bullen  v.  Mills,  2  Ad.  &  E.  17  (E.  C.  L.  B. 
vol.  29),  4  N.  &  M.  25,  it  was  held,  that,  if  a  tenant  consents  to  give 
up  possession  to  a  party  claiming  by  a  title  adverse  to  his  own  landlord, 
ihat  party  is  estopped,  as  the  tenant  would  have  been,  from  disputing 
the  landlord's  title.     [They  were  here  stopped  by  the  court.] 

Cockburk,  C.  J. — I  am  of  opinion  that  this  rule  must  be  made  abso- 
lute.    I  think  the  plaintiff  was  estopped  from  denying  the  title  of  the 
defendant,  upon  the  common-law  principle  that  one  who  derives  posses* 
+*PT  tr*  sion  of  land  under  another  shall  not  be  permitted  to  question  *his 
J  right  to  give  him  possession.     Mr.  Cleasby  has  attempted  to  dis- 
tinguish this  from  the  cases  where  the  question  ordinarily  arises,  on 
the  ground  that  it  is  not  an  action  of  ejectment,  but  of  trespass ;  and 
he  says  that  the  estoppel  is  confined  to  the  first-mentioned  description 
of  action, — for  which  he  relies  upon  something  which  fell  from  Pollock, 
G.  B.,  and  Martin,  B.,  in  Watson  v.  Lane,  11  Exch.  769.f    But  that 
must  be  construed  with  reference  to  the  particular  circumstances  of  the 
^ase.     The  defendant  had  entered  into  a  covenant  to  deliver  up  the 
premises  at  the  end  of  the  term,  together  with  the  fixtures,  and  the 
Action  was  brought  for  not  delivering  up  the  fixtures.    The  court  took 
a  distinction  between  the  right  to  recover  possession  of  the  premises, 
and  the  right  to  damages  for  breach  of  the  covenant  to  deliver  up  the 
fixtures :  and,  with  regard  to  what  is  there  said  by  the  Lord  Chief 
Baron,  he  was  evidently  meaning  to  distinguish  between  aft  action  frf 
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the  recovery  of  the  land  and  an  action  for  not  delivering  up  the 
fixtures.     Looking  at  it  upon  principle,  I  see  no  distinction  in  thid 
respect  between  ejectment  and  trespass.     If  the  landlord  were  suing  ifl 
ejectment,  it  is  clear  that  the  tenant  would  be  estopped  from  denying 
his  title.     So,  here,  the  tenant  having  wrongfully  held  over  after  the 
expiration  of  the  notice,  the  landlord  avails  himself  of  the  statute  to 
resume  possession,  and  the  tenant  brings  trespass :  I  do  not  see  why 
the  same  principle  should  not  apply.     There  can  be  no  substantial  dif- 
ference between  the  landlord's  asserting  his  title  by  bringing  ejectment 
at  the  immediate  expiration  of  the  term,  and  his  asserting  it  in  defence 
of  an  action  of  trespass  at  a  future  period.     On  the  other  hand,  it  is 
true,  that,  though  the  tenant  is  estopped  from  denying  that  his  land** 
lord  ever  had  title,  it  is,  nevertheless,  competent  to  him  to  show  that 
his  title  is  determined ;  and  that  he  may  do  in  many  ways,  amongst 
others,  by  *showing  an  eviction,  actual  or  constructive, — as  is  r*77/» 
said  in  the  case  of  The  Mayor,  &c,  of  Poole  v.  Whitt,  15  M.  &  *- 
W.  571. f     It  is,  however,  unnecessary  to  determine  that  here.     But 
it  is  plain,  that,  to  admit  evidence  of  a  constructive  eviction,  might 
operate  seriously  to  the  injury  of  the  landlord ;  for,  he  might  be  de- 
prived of  an  advantage  which  the  law  gives  him,  by  his  tenant's  agree* 
ing  to  attorn  to  another  upon  a  mere  threat  of  an  ejectment.     Here* 
there  was  nothing  which  can  be  construed  as  a  constructive  eviction, 
even  if  that  would  suffice,  though,  as  at  present  advised,  I  think  it 
would  not.     Mrs.  Knowles,  it  is  true,  broke  into  the  cellar ;  but  that 
formed  no  part  of  the  premises  which  were  let  to  the  plaintiff.     And  it 
appears  that  the  whole  proceedings  in  this  action  were  without  the  active 
co-operation  of  the  plaintiff,  which  are  conducted  by  an  attorney  intro- 
duced by  Mrs.  Knowles. 

Cresswell,  J. — I  also  think  that  the  rule  to  etiter  a  verdict  for  the 
defendant  should  be  made  absolute.  I  think  there  was  sufficient  evi- 
dence given  to  sustain  the  plea  of  liberum  tenementufn.  It  was  proved 
that  the  defendant  had  let  the  plaintiff  into  possession ;  and  that  wad  a 
primfi,  facie  case  of  seisin  in  fee.  As  to  the  question  of  eviction,  I 
entirely  concur  with  the  Lord  Chief  Justice,  that  the  mere  circumstance^ 
of  the  tenant's  consenting  to  pay  rent  to  Mrs.  Knowles  did  not  amount 
even  to  a  constructive  eviction.  I  also  fully  cofacur  in  the  reasons  he 
has  assigned  for  doubting  whether  a  constructive  eviction  can  be  con* 
sidered  as  a  determination  of  the  landlord's  title.  An  expression  of 
opinion  to  that  effect  is  thrown  out  by  the  Court  of  Exchequer  in  Watso* 
v.  Lane ;  but  there  was  no  decision  upon  the  point. 

Williams,  J. — I  am  of  the  same  opinion.    It  is  firmly  *estab-  r*»77 
hshcd  by  a  long  series  of  cases  that  a  tenant  cannot  be  permitted  *- 
to  dispute  the  title  of  his  landlord  so  long  as  that  title  continues.    That 
role,  however,  is  subject  to  this  qualification,  that  the  tenant  may  show 
that  the  title  has  expired.    Doe  d.  Higginbotham  v.  Barton,  11  Ad.  k 
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E.  807  (E.  G.  L.  R.  vol.  39),  8  P.  k  D.  194,  professes  to  bare  been 
decided  as  an  example  of  that  doctrine,  though  it  may  be  doubted 
whether  it  fall  within  the  rule  or  not.  Reference  has  been  made  to 
the  doctrine  of  constructive  eviction.  That  is  no  departure  from  the 
rule  above  stated.  It  may  be,  that,  if  an  eviction  takes  place,  the  ten- 
ant may  dispute  the  landlord's  title,  because  the  possession  which  was 
given  by  him  no  longer  continues.  It  is  said  that  attornment  may  be 
treated  as  equivalent  to  eviction,  inasmuch  as  it  would  be  an  idle  cere- 
mony for  the  tenant  to  walk  out  and  then  walk  in  again.  I  agree  with 
my  Lord  Chief  Justice  and  my  Brother  Cresswell  that  the  facts  of  this 
case  do  not  give  rise  to  the  application  of  the  doctrine,  if  it  be  sustaina- 
ble. The  dictum  of  Heath,  J.,  in  Ogle  v.  Atkinson,  has  reference  to 
chattels,  and  not  to  the  possession  of  land. 

Willes,  J. — I  am  of  the  same  opinion.     The  defendant  gave  primi 
facie  evidence  of  title.     The  plaintiff  then  proposed  to  displace  that 
proof  by  showing  that  a  third  person  had  title  to  the  freehold  prior 
to  the  demise  to  her,  and  that  consequently  the  defendant  could  not 
have  the  title  he  alleged  in  his  plea.     I  apprehend  the  plaintiff  was 
estopped  from  showing  those  facts,  because  they  tend  to  impeach  the 
title  of  the  landlord  at  the  time  of  the  commencement  of  the  demise. 
It  is  said,  however,  that  the  estoppel  had  ceased  at  the  time  of  the 
entry.     That  is  not  quite  so  clear.     Since  the  time  referred  to  by  Mr. 
Cleasby,  it  has  been  held  that  the  estoppel  continues  so  long  as  the 
*77ft~l  tenant  remains  in  ^possession.     It  is  competent  to  the  tenant 
-*  to  show  that  his  landlord's  title  has  expired :  but  that  has  not 
happened  in  this  case.     It  is  then  said  that  there  is  another  exception 
to  the  rule  which  precludes  the  tenant  from  disputing  his  landlord's 
title,  viz.,  where  the  tenant  has  been  evicted  by  title  paramount.    No 
such  eviction  was  proved  here.     All  that  appears,  is,  that  another 
person  was  evicted  from   the  cellar,  which  was  not  demised  to  the 
plaintiff,  and  that  the  plaintiff,  apprehending  that  she  would  be  turned 
out,  attorned  to  the  person  claiming  title.   I  very  much  doubt  that  eren 
an  eviction,  if  proved,  would  be  sufficient.     The  doctrine  suggested  in 
The  Mayor,  &c,  of  Poole  v.  Whitt,  15  M.  &  W.  571,f  would,  I  appre- 
hend, lead  to  great  danger  of  collusion.     As  to  the  case  of  mortgagor 
and  mortgagee,  I  regret  that  it  has  been  treated  by  the  courts  of  law 
differently  from  others.     It  is,  however,  too  late  now  to  set  that  right 
I  am  clearly  of  opinion  that  there  was  an  estoppel  in  this  case,  and  that 
the  defendant  is  entitled  to  the  verdict  upon  the  plea  of  liberum  tene* 
mentum.  Rule  absolute  accordingly. 
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•ANDREWS  v.  BELFIELD.    June  11.  [•779 

A.  Iwrlng  applied  to  B.,  a  eoachmaker,  to  build  for  him  a  earring©  of  a  particular  description,  the 
.  latter  at  his  request  tent  him  a  drawing,  which  A.  returned  with  objections.  B.  thereupon 
wrote  to  A.,  expressing  his  regret  that  the  drawing  sent  did  not  meet  his  approbation,  adding-* 
M  if  yon  order,  every  attention  shall  be  paid  to  any  particulars  you  may  think  proper."  A.  in 
answer  wrote, — "  I  hare  duly  received  your  reply  to  my  last,  and  can  only  continue  to  wonder 
at  your  disinclination  to  fnrnisb  me  with  so  simple  a  drawing  as  I  then  requested,  with  the 
view  of  obviating  as  far  as  possible  the  chance  of  any  misconception  which  might  otherwise 
arise  in  respect  to  my  order,  which  I  aan  now  of  coarse  give  in  general  terms  only,  and  on  tLe 
assumption  that  yon  undertake  to  execute  it  in  a  manner  which  thall  meet  wy  approval,  not  only 
on  the  score  of  workmanehip,  but  aUo  that  of  convenience  and  taste."  The  carriage  was  thereupon 
built  and  forwarded  to  A.,  who  found  many  faults  in  it,  and  rejected  it : — Held,  that  the  ordet 
having  been  given  and  accepted  ou  the  express  condition  that  the  carriage  should  meet  the 
approval  of  A.  "on  the  score  of  convenience  and  taste/'  the  latter  was  entitled  (acting  bona 
fide,  and  not  from  mere  caprice)  to  reject  it 

This  was  an  action  for  money  payable  by  the  defendant  to  the  plain* 
tiff  for  a  carriage  bargained  and  sold  and  sold  and  delivered,  and  for 
money  found  due  upon  an  account  stated.     Plea,  never  indebted. 

The  cause  was  tried  before  Willes,  J.,  at  the  last  Spring  Assizes  for 
Surrey.  The  facts  were  as  follows: — The  plaintiff  is  a  coachmaker 
carrying  on  an  extensive  business  at  Southampton.  The  defendant  is 
a  gentleman  resident  at  Torquay.  The  action  was  brought  to  recover, 
the  sum  of  93i.,  the  sum  contracted  to  be  paid  by  the  defendant  for  a 
pony-phaeton  built  for  him  by  the  plaintiff  under  the  following  circum- 
stances : — In  August,  1855,  the  defendant  called  at  the  plaintiff's  show* 
rooms  at  Southampton,  and  inspected  some  carriages,  but,  seeing  none 
that  he  approved  of,  it  was  arranged  that  drawings  should  be  sent  to 
him.  A  drawing  was  accordingly  submitted  to  the  defendant,  and 
returned  with  several  objections.  On  the  15th  of  September,  the 
plaintiff  wrote  to  the  defendant  as  follows : — 

«  Southampton,  Sept.  15,  1855. 

"  Sir, — Yours  with  drawings  enclosed  came  duly  to  hand  this  day. 
In  reply  to  yours,  I  am  quite  sure  you 'must  know  as  well  as  myself 
that  it  is  totally  impossible,  in  making  a  drawing  on  a  fiat  surface,  to 
correctly  give  the  drawing  to  scale  of  a  carriage,  more  especially 
*that  of  a  phaeton,  which  is  excessively  round  in  the  sides.  The  r*7QA 
best  proof  I  can  give  of  it  is,  that  you  complain  that  the  draw-  *■ 
ing  is  too  high :  now,  the  height  on  which  yourself  and  lady  decided, 
on  trial,  was  2  ft.  3  in.  You  will  find  by  a  J  inch  scale  to  the  foot,  the 
drawing  is  considerably  lower  than  this,  instead  of  higher,  and  the  front 
wheel  is  the  height  wished,  2  ft.  2  in.  The  wing  is  drawn  a  little  too 
long,  which  accounts  for  the  objectionable  appearance ;  and  the  head  a 
trifle  too  long :  but  the  carriage  would  be  made  from  the  general  appear* 
ance  of  the  drawing,  adapted  to  the  size  of  the  horses  and  the  other 
requirements  of  the  party  ordering.  You  ask  what  would  be  the  dift 
ference  in  height  when  loaded.    It  is  utterly  impossible  to  answer  thi% 
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as  it  would  of  course  depend  on  the  load  in  it, — whether  two,  four,  or 
six  persons :  but  it  would  vary  from  two  to  four  inches.  A  light  hind 
skeleton  rumble  would,  no  doubt,  look  very  light,  and  correspond  very 
nicely  with  the  front  coach-box.  The  iron  coach-box-stay  would  hart 
been  more  correctly  shown,  had  it  been  brought  more  like  the  pencil* 
marks :  but  the  draughtsmen  do  not  study  these  minor  matters,  well 
knowing  that  the  coachmakers  put  them  to  rights  in  the  practical 
carrying  out  of  the  design.  The  carriage  can  either  he  hung  on  the 
Springs  as  shown  in  the  drawing,  or  on  elliptic  springs,  with  equal  ease ; 
and  the  elliptic  one  rather  the  less  complicated  of  the  two.  I  believe  I 
have  now  answered  the  whole  of  your  queries,  and  can  only  add,  that, 
Should  I  be  favoured  with  your  kind  order,  I  will  endeavour  to  build 
you  a  handsome  light  carriage,  suitable  for  the  work  required,  and  of 
he  proper  size  for  the  horses. 

« I  remain,  4c. 

«  Richard  Andrews." 

On  the  17th  of  September,  the  plaintiff  again  wrote  as  follows :— » 

*«  Southampton,  Sept.  17, 1855. 
J  «  gir, — I  very  much  regret  that  the  drawing  sent  does  net 
seem  to  meet  your  approbation,  as  I  eent  expressly  to  London  for  it 
from  the  best  carriage-draughtsman  in  England,  and  it  was  made  ex- 
pressly to  meet  your  views.  I  am  sorry  that  I  cannot  furnish  you  with 
anything  better.  If  you  order,  every  attention  shall  be  paid  to  any 
particulars  you  may  think  proper^  as  to  height  of  body  from  groand, 
height  of  wheels,  fcc,  bearing  in  mind  that  the  body  will  be  about 
three  inches  higher  than  the  wheel.  The  sitting  in  the  rumble  and 
the  guard  to  the  hind  panel  shall  also  be  put,  and  any  other  sugges- 
tions you  may  offer  shall  be  executed  in  the  beet  possible  manner  con* 
sistent  with  the  size  of  the  horses  and  style  of  the  carriage.  You  will 
please,  in  case  you  order,  mark  anything  you  think  proper  on  the 
drawing,  and  return  it  to  me.  *       I  remain,  &c, 

"  Richard  Andrews." 

On  the  26th,  the  defendant  wrote  to  the  plaintiff  as  follows : — 

«  Stoodleigh,  Sept.  86,  1855. 
«  Sir,— I  have  duly  received  your  reply  to  my  last,  and  can  only 
eon  tin  ue  to  wonder  at  your  disinclination  to  furnish  me  with  so  simple 
%  drawing  as  I  then  requested,  with  the  view  of  opiating  as  far  as  pos- 
sible the  chance  of  any  misconception  which  might  otherwise  arise  in 
respect  to  my  order,  which  Icon  now  of  course  give  in  general  terms 
+nly,  and  on  the  assumption  that  you  undertake  to  execute  it  in  a 
manner  which  shall  meet  my  approval,  not  only  on  the  score  of  work- 
manship, but  also  that  of  convenience  and  taste.  Having  premised  thus 
Wtth,  I  wiU  state  that  the  general  style  of  the  carriage  shown  in  the 
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drawing  originally  sent  by  you,  and  now  returned,  meets  my.  approba*. 
tion,  subject,  however,  to  the  correction  of  the  faults  in  detail  with 
♦which  it  abounds,  and  to  the  modifications  named  before.     The  r*7oA 
carriage  is  to  be  adapted  to  ponies  13.2  high ;  and  the  rumble  ■- 
should  not  be  a  box  one,  as  shows,  but  a  skeleton  one,  corresponding, 
in  some  degree  with  the  driving-seat.  At  the  foot  of  the  rumble  should 
be  also  attached  a  leather  guard,  made  in  the  manner  of  a  dashing* 
leather,  to  protect  the  hinder  panel  of  the  carriage.     Special  atten- 
tion mast  also  be  given  to  the  position  of  the  rumble,  in  reference  to 
the  head  of  the  carriage,  to  obviate  inconvenience  in  getting  in  and  out 
when  the  head  is  down ;  and  this  without  curtailing  the  head,  so  as  to 
make  it  conveniently  low  for  getting  in  and  out  of  the  carriage  when  it 
is  up  ;  and  in  this  position  the  outline  should  not  be  much  curved.     It 
is  also  to  be  furnished  with  German  shutters,  which  should  be  capable 
of  being  readily  detached.     The  wheels  are  to  be  retained  as  nearly  as 
possible  of  the  height  shown  in  the  drawing.     The  body  kept  as  near 
to  the  ground  as  practicable,  and  under  no  circumstances  higher  than 
shown.      The  driving-seat  should  be  so  arranged  as  to  appear  to  be 
independent  of,  and  not  to  be  supported  by,  the  dashing-leather ;  and 
the  carriage  is  to  be  fitted  with  all  needful  appliances,  including  lamps 
and  a  patent  drag,  which  last  is  to  be  so  arranged  as  to  admit  of  its 
being  drawn  up  from  either  the  body  of  the  carriage  or  the  driving- 
seat,   at   pleasure.     The  colour  and  the  lining  to  be  those  already 
selected.     I  will  also  add  as  a  suggestion  the  expediency  of  using  ellip- 
tical hinder  springs,  in  lieu  of  those  shown.     The  above  appears  to  me 
the  only  instructions  which,  in  the  absence  of  a  correct  drawing,  I  am 
able  to  give,  and  which  I  conclude  from  your  letter  are  sufficient  for 
your  purpose,  but  which  I  shall  be  happy  to  give  more  in  detail  on 
every  point  which  you  may  desire ;  and  have  only  now  to  request  that 
you  will  proceed  with  my  order  with  as  little  delay  *as  may  be,  i-^qo 
and  for  which  I  understand  932.  to  be  the  credit  price,  and  to  *- 
include  packing  and  all  other  items  which   are  usually  charged  as 
extras.     When  you  are  ready  for  the  crest,  I  will  send  it :  and  th? 
drawing  you  will  of  course  retain  for  reference,  if  required. 

«  Yours,  &c. 

"J.  BlLFIELD." 

A  short  time  afterwards,  the  defendant  sent  the  plaintiff  a  letter, 
without  date,  as  follows  : — 

"  Mitford  Vicarage,  Friday. 

"  Sir, — I  have  received  the  drawing  of  the  carriage,  on  which  I  wish 
to  make  the  following  remarks : — Assuming  the  scale  to  be  \  in.  to  the 
foot,  it  would  appear  to  be  higher  from  the  ground  than  was  proposed: 
but,  as  it  is  possibly  shown  in  the  position  which  it  takes  when  un- 
loaded, I  should  wish  to  know  what  ife  the  intended  height  when  loaded, 
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And  what  is  the  lowest  point  to  whioh,  with  the  present  wheels,  it  en 
be  kept  down.  The  iron-work  for  the  support  of  the  driving-eeat  mast 
be  incorrectly  shown,  as  it  would  seem  to  pass  through  the  dashing- 
leather.  The  rumble  requires  a  leather  guard  at  the  foot,  which  should 
come  as  high  as  the  bottom  of  the  cane,  to  prevent  the  panel  being 
scratched  by  the  foot :  and  the  seat  of  the  rumble  would  appear  to  be 
but  nine  inches  at  most  from  the  head  when  down,  and  therefore  almost 
impossible  to  sit  in  in  that  position.  The  back  and  end  of  the  wing,  as 
shown  when  the  head  is  off,  is  very  ugly ;  nor  do  I  quite  understand  it, 
unless  that  portion  of  the  back  above  the  wing  is  movable,  as  it  is  not 
shown  in  the  drawing  with  the  head  above  it,  which  must  project  when 
down.  The  rumble  also,  as  drawn,  rather  hangs  back,  which  is  the 
fault  that  I  spoke  of  as  being  so  common.  Are  the  half  springs  shown 
at  the  back  so  good  as  whole  springs  ?    I  should  like  also  to  see  the 

*7fUl  ^0rm  °^  *^e  keac*  *hen  open,  as  so  much  of  the  "character  of  a 
-*  carriage  depends  on  this.    I  do  not  mind  the  wheels  being  rather 
further  apart,  if  that  will  facilitate  any  of  the  alterations  to  which  I 
have  alluded.  "  Yours,  &c. 

"J.  Bblfield. 

"P.S. — What  would  be  the  effect  of  an  open  rumble  instead  of 
a  box  one?  Would  it  not  make  the  carriage  look  lighter,  and  so 
balance  it?" 

The  carriage  was  completed,  and  forwarded  to  the  defendant  on  the 
17th  of  March,  1856.  On  the  22d  he  wrote  to  the  plaintiff,  as  fol- 
lows : — 

«  Paignton,  March  22,  1856. 

"  Sir, — The  phaeton  has  arrived ;  and  I  am  extremely  sorry  to  be 
obliged  to  inform  you  that  it  proves  to  he  neither  in  conformity  with 
my  order  nor  in  accordance  with  the  drawing  furnished.     Putting  all 
minor  matters  of  detail  (which  are  numerous)  aside,  and  waiving  for 
the  moment  all  question  of  taste,  its  size  alone  renders  it  wholly  unsuit- 
able to  ponies  of  12.2  high,  for  which,  if  you  will  see,  it  was  especially 
ordered ;  added  to  which,  I  regret  to  perceive  that  scarcely  a  single 
instruction  conveyed  in  that  letter  appears  to  have  been  attended  to. 
How  these  mistakes,  annoying,  doubtless,  to  you,  but  tenfold  more  so 
to  me,  should  have  arisen,  is  not  for  me  to  conjecture.     But  I  have, 
of  course,  no  alternative  than  to  return  the  carriage  to  you,  which  I 
presume  you  would  desire  that  I  should  do  by  the  same  means  as  that 
by  which  it  came,  and  whioh  shall  be  done  on  receipt  of  your  reply. 
And  I  have  only  to  add  that  this  most  untoward  circumstance  only 
gives  me  additional  reason  to  regret  that  I  was  not  in  the  first  instance 
furnished  with  a  drawing  on  a  scale,  in  accordance  with  my  particular 
xequest,  by  which  this  most  unfortunate  re3ult  would  have  been  wholly 
obviated.  "Yours,  be. 

"J.  BfiLFIXLD." 


COMMON  BENCH  REPORTS.    (2  J.  SCOTT;    N.  S.)        781 

*In  reply  to  this  letter,  the  plaintiff  reminded  the  defendant,  r*7or 
that,  in  his  letter  of  the  26th  of  September,  he  had  stated  the  *■ 
ponies  to  be  13.2  high,  and  not  12.2 :  and,  after  some  angry  corres- 
pondence, the  present  action  was  brought.  It  appeared  that  the  sise 
>f  the  fore-wheels  was  2ft.  lin.,  and  that  of  the  hind  wheels  8  feet ; 
Mid  that,  in  lien  of  the  leather  guard  to  the  rumble,  the  plaintiff  had 
pat  wood. 

On  the  part  of  the  defendant,  it  was  insisted,  that,  according  to  the 
terms  of  the  contract,  the  defendant  had  reserved  to  himself  unqualified 
power  to  reject  the  carriage,  if  not  built  according  to  his  taste,  how- 
ever capricious  that  might  be,  provided  it  was  done  bonfi.  fide. 

For  the  plaintiff,  it  was  submitted,  that  the  defendant  was  bound  to 
take  the  carriage  if  it  was  such  as  in  the  judgment  of  the  jury  no  rea- 
sonable man  ought  to  have  objected  to. 

The  learned  judge  (although  he  thought  it  a  question  for  the  court) 
asked  the  jury  whether  the  intention  of  the  parties  was  that  the 
defendant  should  have  the  right  to  reject  the  carriage  if  not  built  in 
conformity  with  his  taste,  and  whether  it  was  one  which  a  reasonable 
man  ought  to  have  objected  to :  and  he  referred  to  the  case  of  Dallman 
*.  King,  4  N.  C.  105  (E.  C.  L.  R.  vol.  83),  5  Scott,  384 :  and  further, 
he  left  it  to  the  jury  to  say  whether  the  mention  of  the  leather  guard 
in  the  defendant's  second  letter  amounted  to  a  condition,  or  was  merely 
a  suggestion. 

The  jury  returned  a  verdict  for  the  plaintiff,  observing  that  they 
thought  that  the  mention  of  the  leather  guard  was  matter  of  sugges- 
tion only. 

The  learned  judge  reserved  leave  to  the  defendant  to  move  to  enter 
a  nonsuit,  on  the  construction  of  the  contract :  and  it  was  arranged 
that  the  plaintiff  should  take  back  the  carriage  at  once,  without  preju- 
dice, and  that,  in  the  event  of  the  verdict  standing,  the  damages 
Should  be  reduced  to  151, — the  costs  to  be  taxed  on  the  higher  r*7o* 
scale.  *• 

M.  Smith,  Q.  C,  in  Easter  Term  last,  accordingly  obtained  a  rule 
nisi  to  enter  a  nonsuit,  "  on  the  ground  that  the  defendant  had  the 
right  to  reject  the  carriage  if  it  did  not  meet  his  approval  on  the  score 
of  convenience  and  taste,  and,  the  carriage  being  rejected,  the  plaintiff 
was  not  entitled  to  recover ;"  or  for  a  new  trial  on  the  ground  of  mis- 
direction on  the  part  of  the  learned  judge  "in  leaving  to  the  jury 
whether  the  terms  in  the  letter  that  there  should  be  a  leather  guard 
was  a  condition,  or  a  suggestion  only,  enuUing  the  plaintiff  to  substi- 
tute wood." 

Edwin  James,  Q.  C,  and  Sawkin*,  now  showed  cause. — The  work 
having  been  executed  as  nearly  as  possible  in  exact  compliance  with 
the  defendant's  order,  the  defendant  could  have  no  right  capriciously 
to  reject  it :  and,  whether  or  not  the  carriago  was  such  as  a  reasonable 
man  ought  to  have  accepted,  as  well  as  what  was  the  real  meaning  of  the 
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Jetter  as  to  the  leather  guard,  were  properly  questions  for  the  jury. 
[Cresswell,  J. — What  pretence  is  there  for  saying  that  the  leather 
guard  to  the  rumble  was  less  a  condition  than  any  other  part  ef  the 
Order  ?  The  defendant  chose  to  have  leather.]  Dalhnan  t>.  King,  4 
N.  C.  105  (E.  G.  L.  R.  vol.  88),  5  Scott,  884,  is  exactly  in  point 
There,  it  was  agreed  that  the  lessee  should  spend  2002.  in  repairs,  to  he 
inspected  and  approved  of  by  the  lessor,  and  to  be  done  in  a  substan- 
tial manner ;  the  lessee  to  be  allowed  to  retain  the  sum  out  of  the  first 
year's  rent  of  the  premises :  and  it  was  held,  that  the  lessor's  approval 
was  not  a  condition  precedent  to  the  lessee's  retaining  the  rent.  Tin- 
dal,  G.  J.,  there  said :  "  The  gist  of  the  agreement  is,  that  the  work 
*7871  B^ou^  be  done  in  a  substantial  manner ;  the  approval  *of  the 
J  lessor  was  added  for  the  purpose  of  enabling  him  to  ascertain 
that  the  work  had  been  done.  It  never  could  have  been  intended  that 
he  should  be  allowed  capriciously  to  withhold  his  approval ;  that  would 
have  been  a  condition  which  would  go  to  the  destruction  of  the  thing 
granted,  and,  if  so,  according  to  the  well-known  rule,  the  thing  granted 
would  pass  discharged  of  the  condition."  So,  here,  it  never  could 
have  been  intended  that  the  defendant  should  be  permitted  capriciously 
to  reject  the  carriage,  though  it  should  have  been  built  in  strict  accord- 
ance with  his  directions,  merely  because  of  some  slight  deviation  from 
what  he  chose  to  set  up  as  his  standard  of  elegance  and  taste. 

M.  Smithy  Q.  G.,  and  'Karslake,  in  support  of  the  rule. — The  de- 
fendant by  his  contract  reserved  to  himself  the  power  to  reject  the 
carriage,  if,  when  finished,  it  did  not  meet  his  approval  as  well  on  the 
score  of  workmanship  as  of  convenience  and  taste.  However  fastidi- 
ous his  taste  might  be,  he  had  a  right  to  reject  the  carriage,  and  that 
without  assigning  any  reasons,  provided  he  was  acting  bon&  fide.  There 
is  nothing  illegal  or  unreasonable  in  such  a  contract,  especially  with  re- 
ference to  an  article  of  luxury  like  a  carriage.  In  Taylor  v.  Brewer, 
1  M.  &  Selw.  290,  the  plaintiff  had  performed  work  for  a  commit- 
tee, under  a  resolution  entered  into  by  them,  « that  any  service  to  be 
tendered  by  him  should  be  taken  into  consideration,  and  such  remune- 
ration be  made  as  should  be  deemed  right :"  and  it  was  held,  that  an 
action  would  not  lie  to  recover  a  recompense  for  such  work,  the  resolu- 
tion importing  that  the  committee  were  to  judge  whether  any  remunera- 
tion was  due.  And  Bayley,  J.,  said:  "The  fair  meaning  of  the 
resolution  is  this,  that  it  was  to  be  in  the  br  ast  of  the  committee 
whether  he  was  to  have  anything,  and,  if  anything,  then  how  much." 
♦7881  ^e  *8atne  Pr^ciple  prevails  in  Bryant  v.  Flight,  5  M.  &  W. 
J  114,  f  and  Grafton  v.  The  Eastern  Counties  Railway  Oompanj, 
8  Exch.  701.f  So,  in  Milner  v.  Field,  6Exch.  829,t  a  building  agree- 
ment contained  *?  proviso  that  no  instalment  should  be  paid  unless  the 
plaintiff  delivered  to  the  defendant  a  certificate  signed  by  the  surveyor 
of  the  latter,  that  the  works  were  performed  according  to  the  specific* 
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lions  ;  and  it  was  held  that  the  certificate  was  a  condition  precedent  to 
the  right  to  payment,  and  that  the  want  of  it  was  a  good  answer  to  the 
action.      [Willbs,  J. — A  similar  decision  was  eome  to  by  this  court  in 
Morgan  tr.  Birnio,  9  Bingh.  672  (£.  C.  L.  R.  vol.  23),  8  M.  &  Scott,  76 
(B.  O.  !L.  R.  vol.  30).)    In  Moflatt  v.  Dickson,  18  C.  B.  548,  certain 
plans  and  drawings  were  to  be  prepared  by  the  plaintiff,  subject  to  the 
approval  of  a  committee,  and  subsequently  of  the  commissioners  in 
lunacy  and  secretary  of  state,  pursuant  to  the  8  &  9  Vict.  c.  126 ;  and 
it  was  held  that  the  plaintiff  was  not  entitled  to  recover  anything  until 
the  drawings  had  been  approved  of  by  the  several  parties  whose  ap- 
proval was  by  the  statute  required.    Who  but  the  defendant  himself  was 
to  judge  whether  or  not  the  carriage  was  built  according  to  bis  taste  ? 
[Wiiti.ES,  J. — The  jury  could  only  judge  according  to  the  general  con- 
ventional rules  of  taste.]   Precisely  so.  With  respect  to  the  latter  branch 
of  the  rule,  it  clearly  ought  not  to  have  been  left  to .  the  jury  to  say 
whether  the  addition  of  the  leather  guard  to  the  rumble  was  a  condition 
or  a  mere  suggestion ;  that  was  matter  of  construction  for  the  judge. 

Cress  well,  J. (a) — I  am  of  opinion  that  this  rule  should  be  made 
absolute  to  enter  a  nonsuit.   The  plaintiff's  letter  of  the  17th  of  Septem- 
ber, 1855,  conclusively  shows  that  down  to  that  time  no  contract  had 
been  *made  between  him  and  the  defendant     A  drawing  of  a  i>7qq 
carriage  had  been  made  and  submitted  to  the  defendant,  but  the  ~ 
defendant  did  not  approve  of  it.     In  that  letter,  the  plaintiff  writes ; — 
"  If  you  order,  every  attention  shall  be  paid  to  any  particulars  you 
may  think  proper  as  to  height  of  body  from  ground,  height  of  wheels, 
&c."     Down  to  this  time,  therefore,  all  was  open.     On  the  26th,  the 
defendant  sends  this  reply :~*<  I  have  duly  reoeived  your  reply  to  my 
last,  and  can  only  continue  to  wonder  at  your  disinclination  to  furnish 
me  with  so  simple  a  drawing  as  I  then  requested,  with  a  view  of  obvi- 
ating, as  far  as  possible,  the  chance  of  any  misconoeption  which  might 
otherwise  arise  in  respect  to  my  order,  which  I  can  now  of  course  give 
in  general  terms  only,  and  on  the  assumption  that  you  undertake  to 
execute  it  in  a  manner  which  shall  meet  my  approval,  not  only  on  the 
score  of  workmanship,  but  also  that  of  convenience  and  taste."     He 
then  goes  into  details.     Another  drawing  seems  to  have  been  after- 
wards sent  to  the  defendant,  and  returned  by  him  with  further  remarks 
and  objections.   Now,  taking  into  consideration  the  fact  that  the  plaintiff 
knew  that  the  defendant  was  dissatisfied  with  the  drawings,  and  that 
the  order  for  the  carriage  was  given  only  conditionally  on  its  being  ex- 
ecuted in  a  manner  which  should  meet  the  defendant's  approval,  «  not 
only  on  the  score  of  workmanship,  but  also  that  of  oonvenienoe  and 
teste,"  it  seems  to  me,  that,  unless  that  conditional  order  was  fulfilled 
,  by  the  delivery  of  a  carriage  which  should  be  built  in  accordance  with 
the  taste  and  oonvenienoe  of  the  defendant,~-asauming  always  that  the 

(«)  Tb>  Ltfd  drfi*  "aitiee,  for  private  mmom,  took  no  pwt  la  ftao  difouirion. 
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defendant  acted  bonfi  fide,  and  not  capriciously, — the  defendant 
not  bound  to  accept  it*     On  that  ground,  therefore,  I  am  of  opinion 
that  the  rule  should  be  made  absolute. 

♦7901  Williams,  J. — I  am  of  the  same  opinion.  Upon  ^reading  die 
J  correspondence  between  the  parties,  I  cannot  arrive  at  any  other 
conclusion  than  that  the  plaintiff,  when  he  consented  to  pnt  the  carriage 
in  hand  upon  the  terms  of  the  defendant's  letter  of  the  26th  of  Sep- 
tember, was  content  to  take  upon  himself  the  risk  of  producing  a  vehicle 
which  should  satisfy  the  somewhat  nice  and  fastidious  taste  of  the  de- 
fendant, and  that  the  latter  should  have  the  privilege  of  rejecting  it  if 
it  did  not  please  him. 

Willss,  J. — I  am  of  the  same  opinion.  There  was  no  evidence  to 
show  that  the  defendant's  refusal  to  accept  the  carriage  was  other  than 
bonfi-  fide.  Upon  further  consideration,  therefore,  I  think  the  order 
was  conditional,  and  subject  to  its  being  executed  in  a  manner  which 
should  be  in  conformity  with  the  defendant's  taste. 

Rule  absolute  accordingly. 


HOLMES  v.  ONION.    June  6. 

• 

The  defendant  engaged  the  •errieee  of  one  8.,  a  thatcher,  for  a  certain  period,  at  weekly  wages, 
for  the  purpose  of  hiring  him  oat  to  do  thatching  work  for  hie  profit.  8.  baring  daring  the 
period  thatched  tome  etacke  of  wheat*  Ac,  for  the  plaintiff,  for  which  work  the  defends*; 
claimed  and  received  payment : — Held,  that  the  defendant  waa  responsible  to  the  plaintiff  Ut 
Injury  to  the  wheat,  4c,  occasioned  by  the  negligent  mariner  in  which  8.  did  the  work. 

The  declaration  stated  that  the  plaintiff  was  possessed  of  certain 
stacks  of  wheat,  &c,  and,  at  the  request  of  the  defendant,  employed 
him  for  certain  reward  to  thatch  the  same,  that  the  defendant  under- 
took to  thatch  and  did  thatch  the  said  stacks,  and  that  the  plaintiff 
paid  him  a  reasonable  reward  in  that  behalf. 

The  defendant  pleaded, — first,  a  denial  of  the  retainer  and  of  the 
defendant's  undertaking, — secondly,  that  the  defendant  did  not  thatch 
the  said  stacks, — thirdly,  that  the  plaintiff  did  not  pay  the  said  reward,— 
fourthly,  not  guilty ;  whereupon  issue  was  joined. 
*7q-n  *The  cause  was  tried  before  Pollock,  C.  B.,  at  the  last  Can- 
J  bridgeshire  Assizes,  when  the  following  facts  appeared  in  et> 
dence : — The  defendant,  who  was  a  harness-maker,  hired  one  Simpkia, 
who  was  a  skilful  thatcher,  U>  do  for  him  such  thatching  as  he  could 
procure  during  a  period  of  six  weeks,  paying  him  for  his  services  fit. 
per  week  besides  his  board  and  beer,  and  finding  him  medical  attend- 
ance in  case  anything  ailed  him  during  such  service ;  and  also  providing 
him  with  a  pony  and  a  boy  to  assist  him,  in  the  event  of  his  being 
sent  beyond  three  miles  to  work.  Simpkin  afterwards,  and  within  the 
six  weeks,  engaged  himself  to  thatch  some  wheat,  barley,  and  oat  stackf 
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for  the  plaintiff,  the  latter  not  knowing  of  his  arrangement  with  the 
defendant.  Simpkin,  after  having  commenced  the  plaintiff's  work,  and 
drawing  money  from  him  on  account,  left  it ;  and,  the  plaintiff  meeting 
the  defendant,  the  latter  told  him  that  Simpkin  was  his  (the  defend* 
ant's)  man,  and  that,  if  he  (Simpkin)  did  the  thatching,  he  (the  defend- 
ant) most  be  paid  for  it.  At  the  plaintiff's  request,  the  defendant  sent 
another  man,  named  Clemens,  to  assist  in  the  thatching ;  and  Simpkin 
afterwards  went  back  and  completed  the  stacks  which  he  had  begun* 
Both  Simpkin  and  Clemens  .were  paid  by  the  defendant ;  and  the  de- 
fendant afterwards  sent  in  a  bill  to  the  plaintiff  for  the  work  so  done, 
and  sued  the  plaintiff  for  it  in  the  Newmarket  county  court,  when  the 
plaintiff  paid  the  money  into  court,  and  the  defendant  afterwards  took 
it  oat.  The  wheat  and  oats  subsequently  proving  to  be  considerably 
damaged  by  wet,  this  action  was  brought. 

Ac  the  close  of  the  plaintiff's  case,  his  Lordship  was  called  upon  to 
nonsuit  him,  on  the  ground  that  there  was  no  evidence  to  go  to  the  jury* 
This  his  Lordship  declined  to  do. 

Several  witnesses  were  then  called  on  the  part  of  the  *defend-  r*7Q<> 
ant,  to  show  that  the  work  had  been  properly  done,  but  that  the  *- 
damage  had  arisen  from  the  improper  building  of  the  stacks,  and  the 
inferior  quality  of  the  steam  supplied  by  the  plaintiff  for  the  thatching* 
The  case  then  went  to  the  jury  upon  the  question  of  damages,  which 
they  assessed  at  bl.  The  Lord  Chief  Baron  thereupon  directed  the 
verdict  to  be  entered  for  the  defendant,  reserving  leave  to  the  plaintiff 
to  move  to  enter  it  for  him  for  5/. 

O'Malley,  Q.  C,  in  Easter  Term  last,  moved  for  a  new  trial,  on  the 
ground  that  the  damages  were  insufficient,  or  failing  that,  to  enter  a 
verdict  for  the  plaintiff  for  5/.,  pursuant  to  the  leave  reserved  at  the 
trial.  [Chowder,  J. — The  case  having  gone  to  the  jury  with  your 
assent,  you  are  bound  by  their  assessment  of  the  damages.  All  you 
can  ask,  is,  that  a  verdict  may  be  entered  for  the  plaintiff  for  the  5/.] 

The  rule  was  accordingly  drawn  up  "  to  enter  a  verdict  for  the  plain- 
tiff for  52.,  pursuant  to  leave  reserved,  on  the  ground  that  there  was  no 
evidence  of  the  defendant's  liability  for  negligence. " 
The  Lord  Chief  Baron  reported  to  the  court,  as  follows : — 
"  It  appeared  to  me  that  the  plaintiff  made  his  bargain  to  thrash 
with  Simpkin,  not  with  Onion,  who  claimed  to  be  paid  because  Simpkin 
was  taken  frorc  his  service,— as,  if  a  man  were  to  hire  a  gentleman's 
coachman  to  drive,  the  gentleman  would  not  be  liable  for  his  bad 
driving,  if  he  was  no  party  to  the  bargain  or  hiring ;  and  his  insisting 
on  being  paid  for  the  man's  leaving  his  service  would  not  make  a  con- 
tract under  which  he  would  be  liable  for  his  bad  driving.     And  I 
thought  there  was  no  evidence  that  the  defendant  was  *so  em-  r^nqo 
ployed  as  to  be  responsible  for  the  carelessness  of  Simpkin :  and  L 
i  directed  a  nonsuit*    But,  if  the  court  should  be  of  opinion  that  thp 
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evidence  established  that  fact, — not  if  there  was  merely  sens*  evidence 
of  it, — I  reserved  liberty  to  the  plaintiff  to  move  to  enter  a  verdiet  for 
him  for  51.,  the  damages  ultimately  found  by  the  jury.  Any  amend- 
ment is  to  be  made  that  the  court  thinks  ought  to  have  been  made  at 
the  trial." 

David  Keane  now  showed  cause. — The  defendant  clearly  k  not 
responsible  for  the  negligence  of  Simpkin.    [Crbsbwsu,  J. — If  the 
defendant  bargained  to  do  the  work  by  his  servant, — hiring  him  out  for 
his  profit, — he  would  be  responsible.}    The  plaintiff  selected  this  man 
to  do  the  work.     The  case  resembles  that  of  Chanter  v.  Hopkins,  4  AL 
k  W.  399,  t  where,  on  a  sale  of  a  specific  ascertained  chattel,  the  seller 
was  held  not  to  warrant  it  fit  for  the  purpose  for  which  it  was  brought. 
f  Cresswell,  J. — It  is  much  more  like  the  case  of  Quaraan  v.  Burnett, 
6  M.  &  W.  499, t  which  would  seem  to  show  that  Simpkin  would  be  the 
defendant's  servant,  and  the  defendant  the  person  contracting  with  the 
plaintiff.]     The  result  might  have  been  different  in  that  case,  if  the  dc» 
fondants  had  themselves  selected  the  particular  driver.     [Cockbuxm, 
C  J. — If  I  hire  of  a  job-master  a  carriage  and  horses,  and  desire  him 
to  send  a  particular  servant  to  drive  them,  is  the  job-master  therefore 
absolved  from  all  responsibility  for  any  negligenoe  his  servant  may  hi 
guilty  of?     Is  he  not  bound  to  have  reasonably  competent  persons  to 
do  his  work  ?]     No  doubt,  the  defendant  would  be  responsible  if  the 
plaintiff  had  not  himself  selected  the  hand  to  do  the  work.     [Cress* 
Well,  J. — Suppose  a  man  sends  a  valuable  horse  to  a  smith  to  be  shod, 
and  says  to  him,  "  Do  not  intrust  the  job  to  an  inferior  hand,  but  shoe 
♦7Q.il  k'm  yourself,  or  let  your  foreman  do  it,"  and  the  smith  or  his 
-"  ^foreman  accordingly  shoes  the  horse,  and  in  doing  it  lames  the 
horse, — is  the  smith  not  liable  ?]    Possibly  he  would  be :  but  that  is 
hardly  a  parallel  case. 

'  Conch  and  H.  Milh,  in  support  of  the  rule.— It  is  clear  upon  the 
evidence  that  the  defendant  took  upon  himself  the  entire  services  ef 
Simpkin  for  the  six  weeks,  upon  the  chance  of  deriving  x  profit  from  his 
skill  as  a  thatcher.  Upon  what  pretext,  therefore,  can  it  be  said  that 
he  is  not  responsible  for  the  consequences  of  Siropkin's  negligence  ? 
It  clearly  is  no  answer  to  say  that  he  is  not  a  thatcher.  As  well  night 
any  contractor  who  employs  various  tradesmen  to  do  work  under  him, 
claim  immunity  against  the  consequences  of  their  acts,  because  he  does 
Hot  profess  to  be  a  mason,  or  a  bricklayer,  or  a  carpenter.  Besides, 
it  is  not  the  fair  result  of  the  evidence  here  that  Simpkin  was  specially 
•elected  by  the  plaintiff;  for,  when  be  left  the  work  unfinished,  the  de- 
fendant sent  another  men,  Clemens,  who  was  permitted  to  thatch  soae 
ef  the  stacks.     [They  were  here  stopped  by  the  court.] 

Gockbdrn,  C.  J.— I  think  it  is  very  plain,  looking  at  all  the  «ri» 
dence  together,  that,  although  the  plaintiff  had  originally  employed 
Simpkin  to  do  the  thatching  for  him,  Simpkin  was  at  that  time  the 
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servant  of  the  defendant,  with  whom  he  had  entered  into  a  contract 

under  which  the  defendant  was  to  have  the  benefit  of  his  entire  services 

for  a  period  of  six  weeks.     The  defendant,  on  being  made  aware  that 

Simpkin   had  agreed  to  thatch  for  the  plaintiff,  tells  the  latter  that 

Simpkin  is  his  man,  and  that,  if  he  does  the  work  for  the  plaintiff,  he 

(the-  defendant)  will  expect  to  be  paid  for  it.     To  this  the  plaintiff 

assents  ;   and,  m  the  result,  the  defendant  is,  bj  means  of  process  of 

the  county  court,  paid  for  the  work.     There  is  this  further  *cir-  rj>wQc 

cumstance,  which  is  a  strongly  corroborative  fact  to  show  that  *■ 

the  defendant  had  entered  into  a  contract  with  the  plaintiff  to  do  the 

work  by  his  servant,  viz.  that,  Simpkin  neglecting  the  work  during  its 

progress,  and  the  plaintiff  informing  the  defendant  of  it,  the  defendant 

sends  him  another  man,  whose  services  the  plaintiff  accepts,  paying  the 

defendant  for  them.    Although  true  it  is,  that,  where  a  man  employing 

a  tradesman  selects  a  particular  servant  or  workman  to  do  the  job,  the 

master  may  be  relieved  from  responsibility  for  the  consequences  of  the 

man's   incompetency,  it  is,  I  think,  going  too  far  to  say  that  be  is 

relieved  from  all  responsibility  if  the  servant  is  guilty  of  negligence. 

I  am  of  opinion  that  the  jury  here  were  not  only  warranted  in  finding 

for  the  plaintiff,  but  that  they  would  have  done  wrong  if  they  bad 

found  the  other  way.      I  therefore  think   the  rule  should  be  made 

absolute. 

Cresswell,  J.,  concurred. 

Williams,  J. — I  am  entirely  of  the  same  opinion :  and  I  desire  only 

to  add  that  I  do  not  dissent  from  the  law  as  laid  down  by  the  Lord 

Chief  Baron,  but  only  from  his  application  of  it  to  the  facts  of  this  case. 

He  says :  "  If  a  man  were  to  hire  a  gentleman's  coachman  to  drive,  the 

gentleman  would  not  be  liable  for  his  bad  driving,  if  he  were  no  party 

to  the  bargain  or  hiring ;  and  his  insisting  on  being  paid  for  the  man's 

leaving  his  service,  would  not  make  a  oontraet  under  which  he  would  bo 

liable  for  his  bad  driving."     I  entirely  agree  with  that.     But,  to  make 

the  case  thus  put  analogous  to  the  present,  the  bargain  should  have 

been  between  Holmes  and  Simpkin,  and  not  between  Holmes  and 

Onion. 

Willbs,  J.,  concurred. 

*Cockburn,  C.  J. — I  agree  with  my  Brother  Williams,  that,  r*7Qft 
if  the  facts  had  been  like  those  suggested  ir  the  case  put  by  the  ^ 
Lord  Chief  Baron,  they  would  have  warranted  a  different  conclusion. 

Bule  absolute. 
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In  the  Matter  of  an  Action  or  Suit  pending  in  the  County  Conrt  of 
Lancashire  holden  at  Liverpool,  between  F.  S.  HULL  and  Others 
and  JOHN  M'FARLANE  and  Others,  Committee  of  Management 
of  The  Liverpool  United  Legal  Friendly  Burial  Society.     June  4. 

The  truiteea  of  n  burial  moiety,  who  by  the  eonttitnUon  of  the  society  are  not  and  cannot  be 
members,  are  not  "persons  interested"  within  the  meaning  of  the  4 1st  section  of  tbe  Friendly 
Societies  Act,  18  A  10  Vict.  o.  63,  so  as  to  enable  them  of  their  own  accord  to  institute  pro- 
ceedings against  the  society  in  the  eonnty  conrt,  for  the  purpose  of  controlling  them  in  the 
proposed  alteration  of  their  rales. 

The  oonnty  court  having  entertained  such  an  application,  this  conrt  issued  a  prohibition. 

Thb  plaintiffs  are  the  trustees  of  a  society  called  The  Liverpool 
United  Legal  Friendly  Burial  Society.  The  defendants, — all  of  whom 
were  members  of  the  society,  and  beneficially  interested  in  the  funds 
according  to  the  rules  thereof  as  ordinary  members, — were  the  com- 
mittee of  management.  The  trustees  were  not  and  could  not  according 
to  the  rules  of  the  society  be  members  thereof,  or  have  any  interest 
therein  save  as  trustees  of  the  funds  and  property  thereof. 

The  116th  rule  provides  for  the  mode  of  altering,  amending,  or  re- 
scinding the  rules ;  and  rule  111  prescribes  the  notices  to  be  given  for 
any  meeting  convened  for  that  purpose,  and  requires  that  the  substance 
of  the  proposals  to  be  made  at  the  meeting  shall  be  specified  in  the 
notice :  and  the  105th  rule  requires  that  all  meetings  of  the  members 
shall  be  held  in  some  convenient  place  in  Liverpool. 

The  defendants,  as  the  committee  of  management,  conceiving  that 
certain  alterations  and  amendments  of  the  rules  would  be  beneficial  to 

*7Q71  *^6  80C*ety»  *n  'conformity  with  the  111th  rule,  convened  a 
J  special  general  meeting,  of  which  the  following  notice  was  duly 
advertised : — 

"  To  the  members  of  the  Liverpool  United  Legal  Friendly  Burial 
Society. 

"  A  special  general  meeting  of  the  members  of  the  society  will  be 
held  in  the  Clarendon  Rooms,  South  John  Street,  Liverpool,  on  Thurs- 
day, the  5th  of  March,  1857,  at  3  o'clock  in  the  afternoon,  for  the  pur- 
pose of  obtaining  the  consent  of  a  majority  of  the  members  present  at 
such  meeting,  to  rescinding  some  of  the  presen*  rules  of  the  society, 
and  to  the  making  and  passing  certain  new  rule*,  and  also  for  making 
and  passing  certain  amendments  and  alterations  in  the  present  rules." 

The  notice  then  gave  the  numbers  of  the  several  rules  proposed  to  be 
altered  and  amended,  with  what  purported  to  be  the  substance  of  the 
proposed  alterations  and  amendments,  the  numbers  of  the  rules  pro- 
posed to  be  expunged,  and  what  purported  to  be  the  substance  of  tea 
proposed  new  rules. 

A  meeting  was  held  according  to  the  above  notice,  which  was  attended 
by  a  large  body  of  the  members  of  the  society,  when  the  alterations  and 
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amendments  were  agreed  to  by  a  large  majority ;  and  the  rules  so 
altered  and  amended  were  afterwards  submitted  for  approval  to  the 
registrar  of  friendly  societies. 

The  plaintiffs  thereupon  commenced  a  suit  against  the  defendants  in 
the  Liverpool  County  Court,  the  particulars  of  complaint  wherein  were 
as  follows  :— 

"  In  the  County  Court  of  Lancashire  holden  at  Liverpool. 
«  Between  F.  S.  Hull,  W.  Rathbone,  and  T.  Martin,  plaintiffs, 

and 
John  M'Farlane,  C.  J.  Browne,  J.  H.  Stanley,  *B.  i>7qq 
Roberts,  T.  Trewitt,  J.  Barry,  W.  Mudge,  J.  Pen-  L 
nington,  J.  Marsh,  J.  Heron,  T.  Greenwood,  and  P.  Cullen* 
defendants. 
"  Issued  under  the  Friendly  Societies  Act,  1855,  18  &  19  Vict. 
c.  63. 

<<  The  following  are  the  particulars  of  the  complaint  of  the  above* 
named  plaintiffs : — 

"  1.  That  the  defendants  are  the  committee  of  management  of  <  The 
Liverpool  United  Legal  Friendly  Burial  Society,'  the  rules  whereof 
have  been  duly  certified  under  the  18  &  19  Vict.  c.  63. 
"  2.  That  the  plaintiffs  are  the  trustees  of  the  said  society. 
"3.  That  the  116th  of  the  said  rules  provides  'that  no  new  rules 
shall  be  made,  nor  any  of  the  rules  herein  contained,  or  hereinafter  to 
be  made,  shall  be  amended,  altered,  or  rescinded,  unless  with  the  con- 
sent of  a  majority  of  the  members  present  at  a  general  meeting  of  the 
society,  called  specially  for  that  purpose. ' 

"  4.  That  the  105th  of  the  said  rules  provides,  <  All  meetings  of  the 
members  shall  be  held  in  some  convenient  place  in  the  borough  of 
Liverpool,  subject  to  the  rules  in  that  behalf  provided.' 

«  5.  That  the  111th  of  the  said  rules  provides,  <  Notices  of  all  meet- 
ings shall  be  conspicuously  posted  by  placards  through  the  borough, 
and  shall  be  inserted  in  six  at  least  of  the  Liverpool  newspapers,  com- 
mencing not  later  than  one  week  before  the  day  of  meeting ;  and  such 
notices  shall  (in  case  of  special  meetings)  contain  the  substance  of  the 
proposals  to  be  made  thereat.' 

"  6.  That  the  said  society  consists  of  from  80,000  to  40,000  mem- 
bers, who  are  principally  working  men,  their  wives  and  children ;  and 
the  adults  in  benefit  who  are  entitled  and  vote  at  public  meetings  of 
members  number  about  15,000. 

:    *<»  7.  That  the  defendants  as  such  committee  aforesaid,  recently  r*»Qg 
called  a  special  general  meeting  of  members,  to  appoint  a  com-  L 
mittee  to  alter  the  existing  rules  of  the  society,  and  to  pass  new  ones, 
although  no  such  committee  could  be  appointed  by  virtue  of  the  rules 
of  the  society. 
«8.  That  the  defendants  afterwards  called  a  special  meeting  of 
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Members,  to  be  held  at  the  Clarendon  Rooms,  in  Liverpool  aforesaid, 
although  the  place  is  capable  of  holding  one  hundred  persons  onl y. 

"  9.  That  the  plaintiffs  protested  against  such  meeting  and  the  pro- 
posed alteration  of  the  rules ;  but  the  defendants  proceeded  with  the 
meeting,  and  submitted  divers  new  rules  and  alterations,  some  whereof 
were  contrary  to  law. 

"  10.  That  the  defendants  subsequently  called  another  meeting  at  the 
same  place,  and  certain  alterations  in  the  existing  rules,  and  additions 
thereto,  were  passed  by  the  persons  then  assembled ;  but  the  registrar 
lias  not  certified  the  same. 

« 11.  The  plaintiffs  charge  that  the  notices  calling  the  said  meetings 
do  not,  nor  does  any  one  of  them,  contain  the  substance  of  the  propo- 
sals to  be  made  at  the  said  meetings,  within  the  meaning  of  the  said 
111th  rule,  and  that  the  place  of  meeting  aforesaid  was  not  a  *  con- 
venient place,'  within  the  meaning  of  the  said  105th  rule. 

« 12.  That  the  defendants  have  improperly  expended  divers  large 
sums  of  the  society's  money  in  and  about  the  said  meetings  and  amend- 
ments and  alterations,  for  printing,  advertising,  deputations  to  London, 
and  other  things,  and  certain  moneys  are  still  owing  in  respect  thereof. 

"  The  plaintiffs  seek  an  order  of  this  honourable  c  )urt,  that  the  said 
meetings  may  be  declared  void,  and  of  no  effect, — tuat  the  defendants 
*ft001  may  be  restrained  by  the  ^injunction  of  this  honourable  court 
-J  from  procuring  the  certificate  of  the  registrar  of  friendly  socio* 
-ties  in  England  that  the  proposed  alterations  and  amendments  are  ac- 
cording to  law,  and  from  taking  any  steps  or  proceedings  for  procuring 
or  obtaining  such  certificate,  and  from  putting  in  force  or  acting  upoi 
the  said  alterations  and  amendments  until  the  said  111th  rule  has  been 
duly  complied  with  in  regard  thereto,— that  the  defendants  be  ordered 
to  pay  to  the  plaintiffs  as  such  trustees,  and  for  the  use  of  the  said 
•society,  all  such  moneys  as  have  been  expended  by  the  defendants  oat 
4>f  the  funds  of  the  said  society  as  aforesaid,  and  for  this  purpose,  if 
•necessary,  that  an  account  thereof  may  be  taken, — and  that  they  be 
restrained  from  paying  out  of  the  funds  of  the  society  the  moneys  still 
awing  as  aforesaid, — and  that  the  defendants  may  be  also  ordered  per- 
sonally to  bear  their  costs  of  and  incidental  to  the  present  proceedings, 
and  to  pay  the  plaintiffs  their  oosts  out  of  pocket  of  and  incidental 
thereto.     The  plaintiffs  also  seek  such  further  or  other  relief  as  the 
circumstances  of  the  case  may  require  and  this  honourable  court  may 
please  to  grant." 

The  suit  came  on  for  trial  before  the  judge  of  the  county  court,  at 
the  return  of  the  summons,  on  the  21st  of  April  last,  when  the  de- 
fendants appeared  by  counsel,  and  objected  to  the  jurisdiction  of  tst 
smid  county  court,  to  hear  or  determine  the  said  cause ;  but  such  objfl** 
tion  was  overruled,  and  the  hearing  was  proceeded  with ;  and  on  tsi 
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4K>th  of  April  the  judge  delivered  judgment  to  the  effect  following,— 
He  declared  all  the  meetings  in  the  bill  of  complaint  mentioned  illegal, 
and  all  the  proceedings  at  the  same  nail  and  void :  he  condemned  the 
defendants  to  the  payment  forthwith  of  all  costs  of  the  action  person- 
ally, and  not  to  be  reimbursed  by  the  society :  he  ordered  them  to 
render  an  account  to  the  court,  within  one  *week,  of  all  the  r*on« 
moneys  expended  in  calling  the  said  meetings  or  incident  there-  L 
to,  and  of  the  deputations  to  the  registrar  in  London ;  and  that  the 
defendants  should  also  within  fourteen  days  pay  into  court  an  amount 
equal  to  the  said  expenditure,  out  of  their  own  pockets,  to  abide  the 
further  order  of  the  court ;  and,  in  default  of  compliance  with  the  said 
order,  or  any  part  thereof,  the  defendants  were  all  to  be  committed  to 
the  county  gaol  for  two  months. 

There  was  no  evidence  adduced  at  the  trial  beyond  the  notice  of  the 
meetings  before  mentioned,  and  the  alterations  in  the  rules. 

Upon  an  affidavit  of  the  above  facts,  and  stating  that  none  of  the 
defendants  owed  any  money  to  the  society,  or  had  ever  possessed  them* 
selves  of  any  funds  belonging  thereto,  and  that  the  only  remuneration 
for  their  loss  of  time  and  labour  in  attending  the  meetings  and  trans- 
acting the  business  of  the  society,  was  2s.  6d.  each  per  meeting ;  that 
the  plaintiffs  had  not,  nor  had  any  of  them,  any  voice  or  vote  in  the 
making,  altering,  or  rescinding  of  the  rules  of  the  said  society,  or  any 
right  or  authority  to  interfere  therein,  nor  had  the  plaintiffs,  or  any  of 
them,  any  interest  in  the  subject-matter  thereof,  and  had  no  right  to  ba 
present  at  the  society* s  meetings,  without  leave ;  that,  in  framing  the 
notice  of  the  intended  meetings,  the  committee  attended  to  the  sugges- 
tions thereon  of  the  registrar  when  the  matter  thereof  was  before  him 
prior  to  the  meeting  of  the  5th  of  March  being  called,  and  that  the 
notice  was  prepared  under  the  direction  of  the  committee  fairly,  and 
Kith  the  bond  fide  intention  of  complying  with  the  111th  rule,  and  that 
none  of  the  members  of  the  society  were  in  any  way  misled  by  it,  nor 
did  the  dissentients  at  the  meeting  object  that  the  substance  of  the 
alterations  intended  had  not  been  fully  noticed  therein, 

*Brett  moved  for  a  prohibition,  to  enjoin  the  county  court  r*gno 
judge  from  further  proceeding  in  the  plaint. — The  judge  of  the  L 
county  court  had  no  jurisdiction  to  entertain  the  complaint  in  question* 
By  former  Friendly  Societies  Acts,  disputes  between  the  society  and 
any  of  its  members  were  (10  G.  4,  c.  56,  a.  27)  to  be  settled  by  refer* 
ence  to  arbitrators,  whose  decisions  were  to  be  enforced  by  justices,  or 
(9  &  10  Vict.  c.  27,  s.  15)  by  referenoe  to  the  registrar.  But  now,  by 
the  40th  section  of  the  18  &  19  Yict.  c.  63,  it  is  enacted,  that,  "  every 
dispute  between  any  member  or  members  of  any  society  established 
under  this  act,  or  any  of  the  acts  hereby  repealed,  or  any  person  claims 
iDg  through  or  under  a  member,  or  under  the  rules  of  such  sooiety,  a*4 
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the  trustee,  treasurer,  or  other  officer,  or  the  committee  thereof,  shall  be 
decided  in  manner  directed  bj  the  rules  of  such  society,  and  the  deci- 
sion so  made  shall  be  binding  and  conclusive  on  all  parties,  without 
appeal :  provided,  that,  where  the  rules  of  any  society  established  under 
any  of  the  acts  hereby  repealed,  shall  have  directed  disputes  to  be 
referred  to  justices,  such  disputes  shall  be  referred  to  and  decided  by 
the  county  court,  as  hereinafter  mentioned."   And  by  s.  41  it  is  enacted 
that,  "  in  all  friendly  societies  established  under  this  act,  or  any  of  the 
repealed  acts,  all  applications  for  the  removal  of  any  trustee,  or  for 
any  other  relief,  order,  or  direction,  or  for  the  settlement  of  disputes 
that  may  arise,  or  may  have  arisen  in  any  society,  the  rules  of  which 
do  not  prescribe  any  other  mode  of  settling  such  disputes,  or  to  enforce 
the  decision  of  any  arbitrators,  or  to  hear  or  determine  any  dispute,  if 
too  arbitrator  shall  have  been  appointed,  or  if  no  decision  shall  be  made 
by  the  said  arbitrators  within  forty  days  after  application  has  been 
made  by  the  member  or  person  claiming  through  or  under  a  member 
*ft031  or  un(*er  the  *rule8  of  the  society,  shall  be  made  to  the  county 
-'  court  of  the  district  within  which  the  usual  or  principal  place  of 
business  of  the  society  shall  be  situate ;  and  such  court  shall,  upon  the 
application  of  any  person  interested  in  the  matter,  entertain  such  appli- 
cation, and  give  such  relief,  and  make  such  orders  and  directions  in 
relation  to  the  matter  of  such  application,  as  hereinafter  mentioned,  or 
as  may  now  be  given  or  made  by  the  Court  of  Chancery  in  respect 
either  of  its  ordinary  or  its  special  or  statutory  jurisdiction  ;  and  the 
decision  of  such  county  court  upon  and  in  relation  to  such  application 
as  aforesaid  shall  not  be  subject  to  any  appeal."     The  plaintiffs  her* 
are  not  persons  interested  in  the  matter:  they  are  not  members  of,  nor 
have  they  any  interest  in,  the  society :  their  functions  are  determined 
by  8.  17.     This  is  not  a  matter  which  constitutes  one  of  their  duties  ss 
trustees.     Besides,  they  are  not  professing  here  to  act  for  the  whole 
society,  but  only  for  a  party  of  its  members  against  another  party  of 
its  members.     Further,  it  is  submitted  that  the  judge  of  the  count/ 
court  has  exceeded  his  jurisdiction  in  decreeing  that  the  defendants 
shall  pay  costs :  there  is  nothing  in  the  statute  authorizing  him  to  gift 
costs.     This  is  a  matter  that  even  a  court  of  equity  would  not  have 
entertained:  it  is  a  suit  by  trustees,  who  are  strangers  in  interest, 
against  their  cestuis  que  trust.     Besides,  a  court  of  equity  would  have 
had  no  power  to  declare  the  rules  null  and  void :  Clough  v.  Ratcliffe, 
1  De  Gex  &  S.  164.     [Willes,  J. — I  think  that  case  has  been  over* 
tuled  in  a  recent  case  where  the  Lords  Justices  held  that  a  court  of 
equity  may  entertain  a  suit  merely  to  declare  a  will  valid.]    The  order 
is  also  excessive  in  decreeing  that  the  defendants  shall  pay  out  of  their 
own  pockets  the  expenses  of  the  meetings  and  deputations  to  th# 
registrar  in  London. 
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*2HeZlieh  showed  cause  in  the  first  instance.(a)— The  juristic-  r*o/u 
tion  of  the  county  court  depends  upon  the  40th  and  41st  sec-  *-       . 
tions  of  the  18  &  19  Vict.  c.  68,  the  words  of  which  are  very  large : 
it  plainly  was  the  intention  of  the  legislature  to  giye  to  the  county 
court  the  entire  jurisdiction  which  had  before  been  exercised  by  the 
Court  of  Chancery.    The  real  question  is,  whether  the  trustees  are  the 
proper    parties  to  bring  the  suit.    This  is  in  substance  a  suit  by 
the  society  against  the  committee  of  management.  .  The  18th  section 
of  the  act  makes  it  the  duty  of  the  trustees  to  bring  all  actions  or 
suits  relating  to  the  funds  of  the  society :  it  enacts  that  "  all  real  and 
personal  estate  whatsoever  belonging  to  any  such  society  established 
under  this  act,  or  any  of  the  acts  hereby  repealed,  ehall  be  vetted  in 
such  trustees  for  the  time  being,  for  the  use  and  benefit  of  such  society 
and  the  members  thereof;  and  the  real  or  personal  estate  of  any  branch 
of  a  society  shall  be  vested  in  the.  trustees  of  such  branch,  and  be  under 
the  control  of  such  trustee  or  trustees,  their  respective  executors  or 
administrators,  according  to  their  respective  claims  and  interest ;  and, 
upon  the  death  or  removal  of  any  such  trustee  or  trustees,  the  same 
shall  vest  in  the  succeeding  trustee  or  trustees  for  the  same  estate  and 
interest  as  the  former  trustee  or  trustees  had  therein,  and  subject  to 
the  same  trusts,  without  any  conveyance  or  assignment  whatsoever,  save 
and  except  in  the  case  of  stocks  and  securities  in  the  public  funds  of 
Cheat  ^Britain  and  Ireland,  which  shall  be  transferred  into  the  r^fl. 
name  or  names  of  such  new  trustee  or  trustees;  and,  in  all  *- 
actions  or  suits  or  indictments,  or  summary  proceedings  before  magis- 
trates, touching  or  concerning  any  such  property,  the  same  shall  be 
stated  to  be  the  property  of  the  person  or  persons  for  the  time  being 
holding  the  said  office  of  trustee,  in  his  or  their  proper  name  or  names, 
as  trustees  of  such  society,  without  any  further  description/'    The  19th 
section  is  somewhat  singularly  worded  :  it  enacts  that  "  the  trustee  or 
trustees  of  any  suoh  society  are  hereby  authorised  to  bring  or  defend, 
or  cause  to  be  brought  or  defended,  any  action,  suit,  or  prosecution  in 
any  court  of  law  or  equity,  touching  or  concerning  the  property,  right, 
or  claim  to  property  of  the  society  for  which  he  or  they  are  such  trustee 
or  trustees  as  aforesaid ;  and  such  trustee  or  trustees  shall  and  may,  in 
all  cases  concerning  the  real  or  personal  property  of  such  society,  sue 
and  be  sued,  plead  and  be  impleaded,  in  any  court  of  law  or  equity,  in 
his  or  their  proper  name  or  names,  as  trustee  or  trustees  of  such  society, 
without  otter  description ;  and  no  such  action,  suit,  or  prosecution  shall 
be  discontinued,  or  shall  abate  by  the  death  of  such  person,  or  his 
removal  from  the  office  of  trustee,  but  the  same  shall  and  may  be  pro* 

(a)  The  affidavit  upon  which  cause  was  shown  stated,  among  other  things,  that "  the  true* 
teat  had  no  interest  in  the  society,  save  that  they  considered  it  their  duty  to  watch  and  see  thai 
Its  fends  were  nqt  improperly  expended  j  and  they  believed  that  the  moneys  expended  in  and 
■hoot  the  calling  and  holding  of  these  meetings,  and  the  deputations  to  London  to  see  thf 
registrar,  were  illegally  and  improperly  expended.* 
IT.  8.    VOL.  II.— 84 
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eeeded  in  by  or  against  the  succeeding  trustee  or  trustees,  as  if  such 
death  or  removal  had  not  taken  place ;  and  such  succeeding  trustee  or 
trartees  shall  pay  or  receive  the  like  costs  as  if  the  action  or  suit  or 
prosecution  had  been  commenced  in  his  or  their  name  or  nausea,  for  the 
benefit  ef  or  to  he  reimbursed  from  the  funds  of  such  society. "    (Cock* 
MfeH,  0.  J^— The  41st  section  evidently  applies  to.  a  different  class  of 
persons  from  those  mentioned  in  the  19th,  vis.,  persons  interested  in 
the  funds  of  the  society.]    The  words  «  any  person  interested  in  the 
natter,"  were  manifestly  inserted  in  the  41st  section  merely  for  the 
t&Ofil  "ptorp0*0  tf  preventing  the  necessity  of  joining  aU  the  mem* 
-*  hers.    The  proposed  new  rules  greatly  increase  the  powers  of 
the  governing  body,  and  diminish  those  ef  the  soeiety  at  large :  and 
the  judge  of  the  oounty  court  came  to  the  conclusion  that  there  had 
been  illegal  expenditure  of  the  funds  of  the  society,  and  that  further 
illegal  expenditure  thereof  was  threatened.  [OoccMRJt,  C.  J. — Weald 
a  court  of  equity  have  had  power  to  declare  the  rules  null  and  void?] 
It  is  submitted  that  it  would.   [Oockburk,  G.  J.— The  difficulty  I  feel 
is,  that  the  trustees  do  not  represent  the  society.    It  must  be  assumed 
that  tbe  general  body  of  the  society  think  the  rules  weH  •changed  ;  but 
that  the  trustees,  qua  trustees,  think  fit  to  object.    The  dissentient 
members  have  taken  no  steps  in  the  matter.    But  the  trustees  ex  mere 
anotu  seek  to  set  aside  what  has  been  done  by  the  meeting.    They  have 
no  interest  in  the  funds  of  the  society.]    They  have  a  duty  east  upon 
them  to  see  that  the  funds  are  not  misapplied.     They  have  an  interest 
also ;  for,  they  might  be  responsible  for  the  illegal  application.    Am 
to  the  costs,  $he  county  court  judge  clearly  has  a  general  power  to 
award  costs  in  til  cases  coming  before  him.    [Williams,  J. — Costs 
might  have  been  awarded  under  the  13  k  14  Vict.  e.  115,  s.  22.] 

Brett,  in  support  of  the  application. — The  trustees  have  no  interest 
whatever  in  the  disposition  of  the  funds  of  -the  society.  [Cockburk, 
G.  J. — Gould  the  trustees  justify  the  payment  of  moneys  under  new 
rules  made  in  contravention  of  the  former  rules?]  It  would  not  be 
^competent  to  any  member  of  the  society  to  question  the  propriety  of 
the  rules  when  certified  and  enrolled  in  pursuance  of  the  statute. 

Gooeburn,  C.  J. — I  am  not  desirous  of  expressing  any  opinion  of 
*A071  m7  own'*n  thi*  case;  for,  though  I  *  entertain  some  doubt  whether 
J  the  trustees  had  not -such  an  interest  in  the  matter  as  to  enable 
4hem  to  institute  the  proceedings,  I  find  the  rest  of  the  oourt  are  of  a 
^different  opinion ;  and  my  doubts  are  not  so  cogent  as  to  irfduce  me  to 
<deshre  that  the  matter  should  be  delayed  for  more  consideration. 

OR8S8WBLL,  J.— I  am  of  opinion  that  the  rule  for  a  prohibition 
should  be  made  absolute.  It  appears  that  many  provisions  are  intro- 
doeed  into  the  statute  to  facilitate  the  settlement  of  disputes  amongst 
'the  members  of  the  society.  The  trustees,  no  doubt,  are  actuated  by 
the  best  motives.    But  it  seems  that  a  desire  had  arisen  on  the  part  of 
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»  forge  body  of  the  society  to  effect  an  alteration  in  its  rules,    py  the 
constitution  of  the  society,  it  appears,  there  could  be  no  alteration 
without  the  consent  of  the* majority  of  members  present  at  a  meeting* 
oonvened  in  a  particular  way.     Now,  there  is  no  suggestion  that  there 
is  anything  in  the  alteration  which  has  been  made,  that  is  at  fill  incopw 
sistent  with  the  purposes  of  the  society :  but  it  is  said  that  the  peetipgs, 
at  which  the  alterations  were  proposed  and  assented  to  were  held  ait 
inconvenient  times  and  places.     It  does  not,  however,  appear  that  any 
member  of  the  society  complains  of  the  alterations,  or  apprehends  any 
injury  arising  from  them.     But  it  seems  that  the  trustees  thought  the 
society  were  not  acting  wisely  in  the  course  they  were  pursuing,  and 
that,  if  a  larger  meeting  had  been  convened,  some  of  the  members  might 
possibly  object.     It  does  not  appear  even  now  that  there  is  any  objec- 
tion on  the  part  of  any  member  of  the  society.    There  is  no  dispute 
between  the  society  and  any  person  interested,  and  therefore  I  think 
the  judge  of  the  county  court  was  acting  without  jurisdiction,  and  that 
his  order  cannot  be  enforced. 

♦Williams,  J. — I  am  of  the  same  opinion.    The  question  r*«AA 
turns  exclusively  upon  the  41st  section  of  the  18  &  19  Vict.  c.  '- 
63.     The  19th  section  (which  is  substantially  copied  from  the  previous 
acts)  was  merely  introduced  for  the  purpose  of  removing  all  difficulty 
as  to  who  should  be  plaintiff  or  defendant  in  suits  respecting  choses  in 
action  of  the  society.     It  gives  no  additional  force  to  the  provision  in 
s.  41.     The  last-mentioned   section  confines  the  jurisdiction  of  thft 
county  court  to  cases  where  the  application  is  made  by  a  "  party  in- 
terested" in  the  matter.     The  affidavits  here  show  that  .the  applicants 
are  mere  trustees  of  the  society,  not  being  members  or  having  any 
pecuniary  interest  therein,'  nor  being  put  in  motion  by  any  of  the  mem- 
bers. ..  The  question  is,  whether,  under  such  circumstances,  they  oan  be 
said  to  be  "persons  interested"  within  the  meaning  of  the  statute.     If 
it  had  appeared  that  there  was  any  controversy  between  them  and  th+ 
members  of  the  society  as  to  their  mode  of  dealing  with  its  funds,  tha£ 
might  have  been  a  matter  to  be  settled  under  s.  41.    But  it  does  not 
appear  that  there  exists  any  such  controversy :  and  the  only  question, 
is,  whether  they  are  interested,  from  their  mere  position  as  trustee* 
If  the  trustees  had  not  thought  fit  to  interpose,  the  new  rules  woul4 
have  been  binding  upon  the  society  and  upon  them.     The  question  i$ 
whether  it  was  any  part  of  their  duty  to  interfere  in  the  matter.     It 
appears  to  me  that  it  was  not,  and  that  they  exceeded  their  province  in 
instituting  the  proceedings  in  the  county  court,  and  therefore  that  the 
injunction  should  go. 

Willes,  J. — I  am  of  the  same  opinion.  The  41st  section  of  the  18 
ft  19  Vict.  c.  68  makes  it  a  condition  precedent  to  the  jurisdiction  of 
-the  county  <court,  thet*be<proeeedings  should  be  instituted  by  .#  ».per*& 
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*fiOQ1  ^ntere8te^  *n  ^e  matter."  Now,  the  trustees  clearly  are  *not 
•*  interested  personally :  and  they  can  only  be  interested  for  the 
society  as  trustees,  when  directed  by  the  society  to  institute  the  suit. 
It  is  admitted  here  that  they  have  proceeded  entirely  of  their  own  head. 
I  therefore  think  the  judge  of  the  county  court  had  no  authority  to 
entertain  the  matter,  and  that  the  rule  for  a  prohibition  must  be  made 
absolute.  Rule  absolute. 


JEWELL  v.  PARK.     June  12. 

A.  sued  B.  upon  two  bills  of  exchange  and  a  promissory  note,  and  obtained  a  Terdiet,  subject  at 
a  bill  of  exceptions.  A  venire  de  novo  was  awarded,  and,  upon  the  second  trial,  the  evidence 
obtained  by  B.  under  a  commission  to  Parii  indueed  A.  to  abandon  the  second  bill,  and  be  had 
a  Terdict  on  the  other  bill  and  the  note,  subject  to  a  second  bill  of  exceptions.  Proceedings 
were  afterwards  instituted  in  Chancery,  which  resulted  in  a  decree  or  order  that  the  bin  of 
•xeeptions  should  be  abandoned,  and  the  second  bill  given  up  to  B.,  and  the  cause  retried, 
striking  out  the  count  upon  that  bill.  Upon  that  trial  B.  succeeded : — Held,  that,  on  the  tax- 
ation of  the  costs  at  law,  B.  was  not  entitled  to  the  costs  of  the  commission  as  u  coats  in  the 
cause/' — the  evidence  taken  thereunder  not  being  applicable  to  any  part  of  the  record  m  it 
then  ttoocU 

This  was  an  action  to  recover  the  amount  of  two  bills  of  exchange 
for  1002.  each,  dated  respectively  the  18th  of  December,  1848,  and  the 
80th  of  November,  1849,  both  drawn  by  one  J.  F.  Allen  upon  and 
accepted  by  the  defendant,  and  payable  respectively  at  three  months 
after  date,  and  also  of  a  promissory  note  for  60Z.,  dated  the  22d  of 
August,  1848,  drawn  by  the  defendant  payable  to  Allen,  all  endorsed 
by  Allen  to  the  plaintiff.  The  declaration  contained  three  counts,— 
the  first  upon  the  promissory  note,  the  second  upon  the  bill  dated  the 
18th  of  November,  1848,  and  the  third  upon  the  bill  dated  the  30th  of 
November,  1849. 

The  cause  was  tried  before  Maule,  J.,  at  the  second  sitting  in  London 
in  Easter  Term,  1854,  when  a  verdict  was  found  for  the  plaintiff.  A 
bill  of  exceptions  having  been  tendered  to  the  ruling  of  the  learned 
*ftl01  Ja(^>e>  which  "resulted  in  a  venire  de  novo,  the  cause  came  on 
-J  for  trial  again  before  Jervis,  C.  J.,  at  the  sittings  at  Guildhall 
after  Michaelmas  Term,  1855,  when,  the  evidence  of  one  Laurier,  taken 
under  a  commission  at  Paris,  having  been  read,  the  plaintiff's  counsel 
consented  to  a  verdict  being  entered  for  the  defendant  as  to  the  second 
count  of  the  declaration ;  but  he  insisted  that  the  defendant  had  failed 
to  prove  either  of  his  pleas  as  to  the  first  and  third  counts :  and  his 
Lordship  directed  a  verdict  to  be  entered  for  the  defendant  as  to  the 
second  count,  and  for  the  plaintiff  on  the  first  and  third  counts* 

A  bill  of  exceptions  was  again  tendered  as  to  the  ruling  of  the  Lord 

Chief  Justice  so  far  as  the  same  related  to  the  first  and  third  counts; 

4n  making  up  the  record  on  that  occasion,  the  plaintiff's  costs  wert 

taxed  and  allowed  at  118/.  8#.,  and  the  defendant's  costs  of  the  i 
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npoi&  wrnich  he  succeeded,  including  the  costs  of  the  commission)  were 
taxed  and  allowed  at  972.  St.  id. 

Before  the  arrival  of  the  day  appointed  for  argument  of  the  bill  of 

exceptions,  an  appeal  in  a  suit  depending  in  chancery, — which  wan 

instituted  by  the  defendant,  to  restrain  the  plaintiff  from  proceeding  at 

law  upon  the  bills  and  note,  and  which  came  on  for  hearing  before  Vice* 

Chancellor  Wood,  who  dismissed  the  bill  with  costs,  except  so  far  as 

related  to  the  bill  of  the'  18th  of  December,  1848,  which  he  directed 

should  be  given  up  to  the  defendant's  attorney,— came  on  to  be  heard 

before  the  Lords  Justices ;  and  on  the  3d  of  Jane,  1856,  the  Lords 

Justices  made  an  order  that  the  petition  of  appeal  should  stand  over 

until  this  action  had  been  retried,  upon  certain  terms,  amongst  others, 

that  the  declaration  should  be  amended  by  striking  out  the  second 

count,  that  the  defendant  should  be  at  liberty  to  add  a  plea  to  raise 

any  question  as  to  the  negotiability  of  bills  when  overdue,  and  that  the 

proceedings  upon  the  bill  of  exceptions  should  be  abandoned. 

•The  record  was  accordingly  amended,  and  a  new  plea  (the  r*ol1 
sixth)  added,  founded  upon  the  doctrine  of  Charles  v.  Majrsden,  ■- 
1  Taunt.  224. 

The  cause  came  on  for  trial  upon  the  record  so  amended,  before 
Wille8,  J.,  at  the  sittings  in  London  after  Trinity  Term,  1856,  when  a 
verdict  was  found  for  the  defendant  upon  the  issue  joined  on  the  sixth 
plea.  The  learned  judge  (by  consent)  directed  the  verdict  to  be  entered 
for  the  plaintiff  on  the  first,  second,  eighth,  and  ninth  pleas,  and  for 
the  defendant  on  the  sixth ;  and  the  jury  were  discharged  as  to  the 
third,  fourth,  fifth,  and  seventh  pleas. 

The  appeal  again  came  on  to  be  heard  before  the  Lords  Justices  on 
the  20th  of  February,  1857,  when  a  decree  was  made  in  favour  of  the 
plaintiff  in  the  suit  (defendant  at  law),  and  that  the  plaintiff  (at  law) 
should  not  be  allowed  any  costs  in  the  action  respecting  the  issues  on 
the  pleas  denying  Allen's  endorsements,  notwithstanding  the  same  had 
been  found  in  his  favour,  and  that  he  should  pay  the  plaintiff  the  costs 
of  suit. 

On  going  before  the  master  to  tax  the  costs  of  the  action,  it  was  ob- 
jected, on  the  part  of  the  plaintiff,  that,  the  defendant  having  been 
allowed  the  costs  of  the  commission  to  examine  Laurier  at  Paris  on  the 
taxation  of  costs  in  January,  1856,  and  as  such  costs  had  been  set  off 
against  the  plaintiff's  costs  of  tha*  (second)  trial,  he  was  not  entitled 
to  have  them  again  taxed ;  that  the  evidence  taken  under  the  commis- 
sion was  not  applicable  to  the  now  state  of  the  record,  the  defendant 
having  on  the  last  trial  succeeded  only  upon  an  entirely  new  plea,  not 
in  any  degree  supported  by  such  evidence. 

The  master  was  of  opinion  that  the  taxation  of  the  costs  of  the  trial 
of  December,  1855,  went  for  nothing,  such  taxation  being  a  mere  formal 
piatter,  necessary  aa  a  preliminary  to  the  sealing  of  the  bill  of  excep- 
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Vr-i  ; 

*ftl91  **on8»  ftn<^  *thitt  the  costs  were  now  to  be  taxed  as  if  so 
"       -*  former  taxation  had  taken  plaoe,  in  tbe  same  manner  as  if  a 
venire  de  novo  had  been  awarded  upon  the  argument  in  the  coort  of 
error ;  but  he  held,  that,  ad  the  evidence  taken  under  tbe  oorantsmon 
in  his  judgment  had  reference  exclusively  to  the  bill  of  exchange  dated 
the  18th  of  December,  1848,  which  formed  no  part  of  the  record  as 
theft  before  him,  he  oould  not  allow  the  costs  thereof,  although  equitably 
the  defendant  might  be  entitled  to  them ;  and,  accordingly,  tho  coats  of 
the  commission  were  disallowed  solely  on  the  ground  of  the  evidence 
being  inapplicable  to  the  present  state  of  the  record* 
'   Hayes,  Serjt.,  on  a  former  day  in  his  term,  obtained  a  rule  nisi  for 
a  review  of  the  taxation.     He  submitted  that  the  expense  of  the  com- 
mission would  never  have  been  incurred  if  the  plaintiff  had  not  sued 
upon  the  bill   of  the  18th  of  December,  1848,  his  claim  on  which  was 
tot  abandoned  until  the  second  trial ;  that  the  defendant  had  by  means 
of  that  evidence  successfully  defended  himself  against  that  claim ;  thai 
the  third  trial  might  be  considered  as  a  new  trial  on  the  record  in  its 
amended  state,  and  not  a  fresh  action }  and,  consequently,  that  the 
costs  of  the  commission  must  be  taken  to  be  costs  in  the  cause. 

Wood  now  showed  cause. — Tbe  short  answer  to  this  application  is, 
that  the  master  bad  no  power,  upon  the  record  as  presented  to  him,  te 
allow  the  defendant  the  costs  of  the  commission^  inasmuch  as  there  was 
bo  issue  to  which  it  could  be  applicable.     In  Curling  v.  Robertson,  8 
Scott,  N.  R.  288,  7  M.  k  G.  525  (E.  C.  L.  R.  vol.  49),  2D.4L  307, 
the  costs  of  the  examination  of  a  witness  upon  interrogatories,  which 
were  not  produced  in  evidence  at  the  trial,  were  held  to  have  been  pro* 
perly  disallowed.     The  master  could  only  look  at  the  interrogatories  to 
*81 81  8ee  ^  *^e  *eT*dence  was  relevant  to  any  issue  upon  tbe  reoord* 
-*  Besides,  these  costs  have  already  beon  taxed  and  allowed  to  the 
defendant  as  the  costs  of  the  issue  on  which  he  succeeded  on  the  second 
trial.     If  he  is  placed  in  any  difficulty,  it  is  solely  in  consequence  of 
his  having  abandoned  his  bill  of  exceptions. 

Hayes,  Serjt.,  in  support  of  his  rule. — In  Curling  v.  Robertson,  the 
interrogatories  were  not  used.  Here,  the  evidence  was  produced,  and 
the  plaintiff  thereupon  retired  fr>m  the  contest  as  to  the  second  bill, 
to  which  that  evidence  applied*  The  taxation  alluded  to  was  a  mere 
formal  matter,  for  the  purpose  of  perfecting  the  bill  of  exceptions.  Tbo 
costs  of  this  commission  were  necessarily  and  properly  incurred,  and 
are  costs  in  the  cause,  and  as  such  the  defendant  is  entitled  to  thenu 
f  Cockburn,  C.  J. — It  is  clear  that  you  are  not  entitled  to  the  costs  of 
the  second  trial.  How  do  you  take  the  costs  of  the  commission  oat  of 
that  predicament  ?]  They  are  costs  in  the  cause.  [Cockbubn,  G.  J.— 
On  the  same  ground,  you  might  call  all  the  costs  of  the  second  trial 
eosts  in  the  cause.  Instead  of  subpoenaing  witnesses  in  support  of 
your  case,  you  send  out  a  commission  to  Paris.]    There  is  no  analogy 
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between  the  costs  of  a  commission  and  costs  of  witnesses.    Tbe  costs 

of  the  commission  are  not  ordinary  costs  of  the  trial.    The  legislature 

has  made  a  special  provision  for  them.    The  plaintiff  ought  not  to  be 

allowed  to  place  himself  in  a  better  position  by  abandoning  one  of  his 

counts  than  he  would  have  been  in  if  the  record  had  gone  down  as  it 

originally  stood.    [Cockburn,  C.  J. — You  should  have  interposed  and 

asked  to  have  these  costs  reserved  to  you  as  a  matter  of  condition  when 

before  the  Lords  Justices.     Crbsswbll,  J. — The  costs  you  claim  were 

taxed  and  allowed  to  you  as  eo$ts  of  the  utue  upon  *which  you  r*g-t  4 

succeeded  on  the  second  trial.    By  what  magic  do  they  now  ** 

become  eo$U  in  the  cause  /] 

Cockburn,  C.  J. — Brother  Hayet,  I  think  you  are  out  of  court. 

The  rest  concurring!  Rule  discharged* 
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ACCIDENTAL  DEATH. 
Acs  Issubavcb,  3. 

ADULTEBY. 
St*  Humakd  Am  Warn,  3. 

AFFIDAVIT. 
On  wtotumfor  new  trial. 
Upon  a  notion  for  a  sew  trial  in  an  action  of 
aim.  eon.,  on  the  ground  of  rarpriae, — 
JkmhU,  that  the  affidavit  of  the  plaintiff's 
wife  cannot  be  neeived  for  o^  purpose.  Ung 
T.  Oroker,  760 

AGREEMENT. 

CbtMfmefwMi  o/. 

1  The  declaration  atatod  that  the  defendant*  as 
executor  of  one  J.,  was  accustomed  and  liable 
to  pay  over  nnder  her  will  to  one  A.  certain 
rents  and  money*  received  bj  him  nnder  the 
will  to  the  nee  of  A.,  and  that,  in  considera- 
tion that  the  plaintiff  wonld  advance  moneys 
to  A,  the  defendant  promised  to  repay  her 
any  soeh  Sums  as  she  might  so  advance,  from 
and  out  of  the  first  money  which  he  (the  de- 
fendant) should  receive  on  account  of  A.,  to 

'  wit,  out  of  the  first  moneys  to  be  by  him 
thereafter  received  on  account  of  the  afore- 
said rents  and  moneys,  as  and  when  he  should 
receive  the  same:  Averment,  thai  plaintiff 
afterwards  advanced  to  A.  moneys  in  the 
whole  amounting  to  ML  8c.,  and  A  there- 
upon gave  her  an  ontbority  to  receive  the 
•meant  from  the  defendant ;  that  the  defend. 

•  salafUr*afdirtosived20&onacoo«ntof  the 


said  rents  and  moneys,  and  paid  the  tame  to 
the  plaintiff,  but  afterwards,  and  before  ho 
received  any  more,  purchased  A/s  interest 
In  the  said  rents  and  moneys,  and  took  an 
assignment  thereof,  and  thereby  disabled  him- 
self from  performing  his  contract  with  the 
plaintiff,  and  had  ever  since  received  the) 
rents  and  moneys  in»hie  own  right. 

Plea,  that,  at  the  time  of  the  purchase  of 
A.'s  interest,  the  defendant  had  no  notiee  or 
knowledge  that  the  plaintiff  had  advanced  A. 
more  than  the  SO/,  so  paid  by  bim  to  the  plain* 
tiff,  or  that  A.  had  given  the  plaintiff  aa 
authority  to  receive  any  further  sum  :— 

Held,  that  the  plea  was  a  sufficient  answer 
to  the  declaration ;  for,  that  the  defendant* • 
promise  did  not  attach  until  the  authority 
was  given,  and  A.,  by  parting  with  his  in- 
terest, deprived  himself  of  the  power  to  give) 
such  authority.  Horter  v.  Carpenter,  56 
2.  The  defendants  hired  sacks  from  the  plain- 
tiffs for  the  conveyance  of  grain  on  their  rail- 
way, subject  to  certain  regulations,  amongst 
which  were  the  following : — "  S.  Tho  charges 
for  the  use  of  socks  will  be  $d.  per  sack  par 
journey  when  discharged  at  any  of  the  com- 
pany's stations  on  the  company's  line,  or  at 
their  warehouses,  or  at  warehouses  or  mill* 
connected  by  rail  with  the  company's  line; 
and  1  a*,  per  seek  when  sent  to  foreign  stations  c 
8.  Demurrage  of  \a\  per  sack  per  week  will 
bo  charged  after  the  expiration  of  fourteen 
days;  the  hire  to  commence  from  the  time 
the  sacks  leave  the  station  to  be  filled ;  the 
time  allowed  for  filling  and  returning  to  tho 
station  to  be  seven  days :  10.  None  of  the 
company's  sacks  containing  grain  will  tp 
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allowed  to  leavo  any  station  (local  or  foreign), 
union  a  guarantee  it  flrtt  obtained  by  tbe 
clerk  in  charge,  from  tbe  consignee,  that  tbe 
grain  will  be  immediately  discharged,  and 
tbe  sacks  returned  tbe  same  day,  and  to  tbe 
same  station:" — Held,  that  tbe  company's 
claim  for  demurrage  arose  at  the  expiration 
of  fourteen  days  from  tbe  hire  of  the  sacks ; 
and  that  the  only  person  with  whom  there 
was  any  oontract  for  demurrage  was  tbe  eon- 
eignor,  by  virtue  of  the  3d  regulation ;  but 
that,  by  the  operation  of  tbe  10th  regulation, 
his  liability  ceased  upon  tbe  company*  per- 
f  Bitting  the  sacks  to  get  into  the  bands  of  tbe 
eoaeifnee,  whether  with  or  without  a  guaran- 
tee. The  Great  North**  Railway  Company 
T.  Wylf,  344 

8.  Conditional  order.] — A.  having  applied  to  B., 
a  coeeb maker,  to  build  for  him  a  carriage  of  a 
particular  description,  tbe  latter  at  bis  request 
sent  him  a  drawing,  whloh  A.  returned  with 
objections.  B.  thereupon  wrote  to  A.  express- 
ing bis  regret  that  tbe  drawing  sent  did  not 
meet  bis  approbation,  adding—"  if  you  order, 
every  attention  sball  be  paid  to  any  par- 
ticulars you  may  think  proper."  A.  in  ans- 
wer wrote, — "I  bare  duly  received  your 
reply  to  my  last,  and  can  only  oontinue  to 
wonder  at  your  disinclination  to  furnish  me 
with  so  simple  a  drawing  as  I  then  requested, 
with  tbe  view  of  obviating  as  far  as  possible 
tbe  chance  of  any  misconception  which  might 
otborwise  arise  in  respect  of  my  order,  which 
I  can  now  of  course  give  in  general  terms 
only,  and  on  the  assumption  that  you  under- 
take to  execute  it  in  a  manner  teste*  ehall  meet 
my  approval,  not  only  on  the  score  of  workman- 
ship, but  aleo  that  of  convenience  and  taste,"  Tbe 
carriage  was  thereupon  built  and  forwarded 
to  A.,  who  found  many  faults  in  it,  and 
rejected  it: — Held,  that  the  order  having 
been  given  and  accepted  on  tbe  express  con- 
dition that  tbe  carriage  should  meet  tbe  ap- 
proval of  A.  "on  the  score  of  convenience 
and  tests,"  tbe  latter  waa  entitled  (noting 
bona  fide,  and  not  from  mere  caprice)  to 
reject  it.    Andrew  v.  Beheld,  f  79 

4  Market  value.] — By  a  written  contract,  tbe 
plaintiffs  agreed  with  tbe  defendant  to  mako 
for  bim  a  covering  for  a  tent  of  very  large 

■  dimensions,  the  canvas  used  to  be  equal  to 
pattern,  and  of  the  market  value  of  Ha*,  per 
yard,  and  the  making  to  be  charged  at  W.  per 
yard ;  and  it  was  agreed,  that,  if  the  market 
amine  of  the  canvas  should  be  less  Mian  \\d. 
par  yard,  the  amount  (the  difference)  should 
be  deducted :— Held,  that  "market  value* 
Meant  tbe  price  in  the  market  to  an  ordinary 
consumer,  irrespective  of  the  particular  con- 
tract.    Orchard  V.  Simpeon,  899 

8.  rK«JTOJ»f*J~A.asj»edtoMlltoB.«aeargo 
Of  Arracan  rice  per  Severn,  now  on  bar  way 

.  to  Akyab,  via  Australia  $  eto  eniyo  to  coneit 


of  fair  average  Nicranri  Wee,  tbe  prion  of 
which  is  to  be  1  Is.  M.  per  cwt.,  with  a  fish? 
allowance  for  Larong  or  any  other  inferior 
description  of  rice  (if  any);  but  the  seller 
engages  to  deliver  what  is  shipped  cm  his 
account  and  in  conformity  with  his  invoice. 
Tbe  buyer  to  have  the  option,  agreeably  with 
the  terms  of  the  charter-party,  of  dieeharging 
tbe  rice  at  any  good  and  safe  port  in  tbe 
United  Kingdom,  or  on  tbe  continent  between 
Havre  and  Hamburgh,  both  inclusive.    This 
oontract  to  be  void  provided  tbe  above  vessel 
makes   the   intermediate    voyage    between 
Akyab  and  Calcutta  agreeably  with  the  con- 
ditions of  tbe  charter-party.    Payment  to  be 
made  in  cash  on  tbe  arrival  of  the  vessel  at 
port  of  call,  in  foil,  less  freight,  at  invoice  not 
weights,  Ac,  on  banding  the  buyer  bills  of 
lading  and  charter-party,  with  the  pofekc 
of  Insurance,  endorsed  to  buyer,  for  full  value* 
which  'are  to  be  effected  la  Loudon,  with  par- 
ticular average  in  the  usual  way,  free  under 
8  per  cent    Should  tbe  vessel  be  lost,  this 
oontract  to  be   null   and  void:"— Held,  a 
warranty  on  the  part  of  A.  to  deliver  a  earge 
consisting  of  "  fair  average   Nicranai  rice," 
provided  neither  of  the  events  oocuiied  in 
wbieb  the  contract  was  to  bo  void.    Simamd 
V.  Braddon, .  324 

6.  Qoode  "  expected  to  arrive."} — A.  contracted 
to  sell  to  B.  1 17*  "bales'*  of  gambier.now 
on  passage  from  Singapore,  and  expected  to 
arrive  in  London,  vis.  per  Ravcnreraig,  885 
balee,  per  Lady  Agnes  Duff,  365  haSm?-~ 
Held,  a  warranty  that  tbe  goods  were  oa 
passage.     Oorrimen  r.  Perrin,  Ml 

T.  Qmmrv,  as  to  tbo  extant  ef  the  teaser1! 
liability  on  a  sale  of  goods  "  expected  to 
arrive"  by  a  particular  ship,  where  goads  of 
the  description  contracted  to  bo  sold  ee 
arrive,  but  are  consigned  to  a  third  party  1 1K 

8.  Evidence  to  explain.]— Hc\dt  also,  that  evi- 
dence was  admissible  to  show,  that,  by  the 
usage  of  the  trade,  a  "  bale"  of  gambler  was 
understood  to  mean  a  package  of  a  pertieela? 
description ;  and  that  tbo  contract  wss  act 
satisfied  by  a  tender  of  packages  of  a  totally 
different  site  and  description.  Ik 

And  see  Limsi  Patbst,  1— 6. 

ALTEK  BKBMT. 
Contract  wile,— eee  We*. 

AsfBHDtfBNT. 

Under  the  tttd  section  of  the  Common  law  hem 
cednre  Act,  1861 

I.  Of  writ  under  the  BiUe  ef  Sremmngm  An% 
18Je.]~A  writ  issued  under  the  Bills  of  Bi- 
ohange  Act,  18&8,  18  *  18  Viet  a.  87,  la  a 
ease  wbieb  is  not  within  the  act,— tbe  baler 
note  having  become  duo  nnd  payable  anwt 
than  six  mouths  belore,— may,  by  vines  ef 
tha  ItSA  asotioa  of  Ike  Cosamoa  Im  ftp- 


AHEKBMQtT. 


AOTHORITT. 


OT 


ocdare  Ac*,  1852,  be  amended,  bj  turning  it 
into  a  writ  voder  the  last-ineationed  act. 
J**iyh  v.  Baker,  367 

3L   The    defendant  was,  in  Msy,  1850,  served 
with    a  summons  under  the   Bills  of  Ex- 
change Act,  1865,  for  the  recovery  of  prin- 
cipal   and   interest   on   a   promissory  note 
alleged  to  have  been  made  by  her  testator  in 
Matreh,   1851,  payable  on  demand*    No  ap- 
pearance having  been  entered,  judgment  was 
signed,  and  execution  issued.    Nine  months 
afterwards,  the  defendant  moved  to  set  aside 
the  writ  and  subsequent  proceedings,  on  the 
ground  thai  they  were  coram  non  judlee  and 
▼old,  and  also  suggesting  that  the  testator's 
signature  to  the  note  was  a  forgery.    The 
eoort  refused  to  set  aside  the  writ,  bat  allowed 
It  to  be  amended,  upon  terms,  by  making  it 
m  specially  endorsed  writ  under  the  25th  sec- 
tion  of  the  Common  Law  Procedure  Aet, 
1852.  /ft. 

t.  Misjoinder  o/narrje*.]— -The  37th  section  of 
the  Common  Law  Procedure  Aet,  1852,  which 
enables  the  court  or  a  judge,  in  the  ease  of 
the  misjoinder  of  a  defendant  in  an  action  on 
cJoptract,  to  amend. such  misjoinder  "as  a 
Variance  at  the  trial,"  does  not  apply  to  a 
case  where  the  party  whose  name  is  sought 
to  be  expunged  has  been  joined,  not  by  mis- 
take or  inadrerteaoe,  but  designedly  for  the 
purpose  of  seeking  to  lit  bim  with  liability : 
and  an  applieatien  to  amend   under  that 
section  cannot  be  entertained  after  the  ver- 
dict has  been  returned.     Wiehene  r.  Steel, 

488 
d.  The  222d  section  docs  not  apply  to  the  case 
.    #f  a  misjoinder  of  parties.  lb. 

ARBITRAMENT. 

Compulsory  reference  under  the  17  &  18  Viet, 

e.  125,  e.  8. 

Award,  how  enforced.'] — Quart,  whether  an 
award  made  upon  a  reference  nnder  the  3d 
section  of  the  Common  Law  Procedure  Act, 
1854,  is  enforceable  by  attachment  or  order 
ander  the  1  4  2  Vict.  c.  110,  s.  18?  iWftot 
T.  Fieher,  471 


ARREST. 
Debt  under  202. 

t.  Where  a  writ  of  sammons  is  specially  en- 
dorsed nnder  the  25th  section  of  the  Common 
Law  Procedure  Act,  1852,  and  judgment  is 
signed  for  default  of  appearanoe,  pursuant  to 
s.  27,  after  payments  made  by  the  defendant 
on  account,  the  plaintiff  is  not  entitled  to  sign 
judgment  for  the  sum  endorsed  upon  the  writ, 
but  only  for  the  balance  remaining  due  after 
giving  credit  for  the  moneys  paid.  Hodge* 
T.  Cutlnghun,  806 

2.  By  a  special  endorsement  under  the  above 
statute,  the  plaintiff  claimed  Ul.  lis.  7 A  The 
dafcndanty  after  the  issuing  of  the  writ,  and 


before  jolgmeat,  paid  251.  on  account,  and 
judgmeat  was  signed  and  execution  issued  far 
the  full  amount,  but  with  a  direction  to  the 
officer  to  take  the  balance  only,  and  costs. 
The  defendant  having  been  arrested  and  de- 
tained under  this  writ,  a  judge  at  Chamber! 
made  an  order  to  reduce  the  amount  for 
which  the  judgment  was  signed  to  the  proper 
sum,  and  to  discbarge  the  defendant  from 
oustody,  in  pursuance  of  the  7  A  8  Vict  e.  06V 
s.  67,  the  enrn  recovered  not  exceeding  20i« 
exclusive  of  costs:— The  court  refused  to 
rescind  the  order.  /ft. 

S.  The  arrest  took  place  on  the  14th  of  August, 
and  the  application  for  the  defendant's  dis- 
cbarge was  not  made  until  the  Ilth  of  Dc 
oember : — Held,  not  too  late.  lb 

Privilege  from, — ese  ATTOWriT,  1. 

And  eee  Malioious  Abbsst.    BbswiVV. 

ASSAULT. 

Son  emauH  demeene. 

In  an  action  for  an  assault,  it  if  competent  to 
the  defendant  to  give  evidence  of  an  assault 
by  the  plaintiff,  without  a  plea  of  son  assault 
demesne.    Syere  ▼.  Chapman,  438 

ASSURANCE. 
See  Ikburahcb. 

ATTACHMENT. 
See  A*JitaAHtJtt> 

ATTORNEY. 
Privilege  from  arteeU 

1.  An  attorney,  not  engaged  for  either  of  the 
parties  in  a  cause,  but  merely  attending  as 
the  professional  adviser  of  ball  put  in  in  the 
Lord  Mayor's  Oiwrt  for  the  purpose  of  dissolve 
log  an  attachment,  is  not  privileged  front 
arrest  usee  a  cm.  an.  while  going  to  or  return*, 
ing  from  the  registrar's  ofBce  for  thai  pur* 
pose.    Jonee  v.  HarehaU,  .  616 

Summary  application  againet, 

2.  Excess  ire  and  extortionate  charges  In  a  bill 
of  costs  as  between  attorney  and  client,  form 
no  ground  for  a  summary  spplicatlon  against 
the  attorney,  in  the  absence  of  evidence  of 
wilful  fraud*— the  suitor  being  suficlentl* 
protected  by  the  taxation  of  the  bill.  Meum 
v.  Lloyd,  409 

3.  Nor  is  it  any  ground  for  calling  upon  the 
attorney  to  answer  the  matters,  that  he  if 
unable  to  pay  the  amount  found  due  frdm  him 
to  bis  client  on  such  taxation.  /ft. 

AUTHORITY. 
Jet  Awaitnasf.  L 
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BANKRUPT. 


CHABTBR-PABTT. 


BANKRUPT. 

Arrangemtnt  under  IS  eft  18  Ftet  e.  106,  a.  224. 

1.  Form  of  Plea.]— -A  plea  of  arrangement 
under  the  224th  section  of  tbe  Bankrupt  Law 
Consolidation  Act,  1849  (12  *  18  Vict  e, 
106),  it  not  good,  anion  it  shows  on  the  Cue 
of  it  that  the  deed  is  for  the  distribution  of 
the  whole  of  the  debtor's  estate,  and  enures 
for  the  benefit  of  all  the  creditors.    Bloomer 

'    r.  Darke,  166 

2.  And,  eemble,  that  the  want  of  suoh  averments 
in  the  plea  is  not  supplied  by  the  general 
allegation  that  **  all  matters  and  things  were 
done  and  happened  according  to  the  said  act 
to  make  the  deed,  and  the  said  release  therein 
contained,  as  effectual  and  obligatory  in  all 
respects  upon  the  creditors,  including  the 
plaintiff,  who  did  not  sign  the  said  deed,  as  if 
the/  had  dulj  signed  the  same."  76,  [See 
Tabor  t.  Edward;  post,  Vol  IIL] 

CertiJUaU. 

2.  To  petitioning  trader,  under  e,  Ml.]— A  cer- 
tificate granted  by  a  commissioner  in  bank- 
ruptcy to  a  petitioning  trader,  under  s.  221  of 
the  Bankrupt  L*w  Consolidation  Act,  12  A 
18  Viot  c  106,  operates  a  discharge  as  to  the 
debts  of  all  persons  who  were  creditors  at 
the  date  of  the  petition,  and  who  had  notice 
of  the  several  sittings  of  the  court  under  it, 
and  is  not  affected  by  the  refusal  of  one 
creditor  to  receive  the  composition  agreed  on 
by  the  three-fifths.    TindaU  r.  Hibberd,  199 

Action  bg  aooigno*, 

4.  The  circumstance  of  an  action  having  been 
brought  by  the  assignees  of  a  bankrupt  with- 
out first  obtaining  the  leave  of  the  Court  of 
Bankruptcy,  pursuant  to  the  12  A  IS  Viet,  c 

•  106,  s.  1 48,  gives  the  court  iu  which  the  action 
is  brought  no  power  to  stay  the  proceedings 
on  motion.    Lee  v.  Samgeter,  1 

6.  Nor  can  the  absence  of  such  leave  be  pleaded 
as  a  defence  to  the  action.  76. 

6.  Neither  is  it  a  ground  of  objection  on  the 
part  of  the  defendant,  that  the  name  of  the 
official  assignee  has  been  used  without  bis 
consent  lb. 

MalUiouelg  filing  affidavit  under  12  «  13  Viet 
c  106,  as.  78,  86. 

V.  In  order  to  determine  whether  or  not  a 
plaintiff  is  liable  to  costs  under  the  86tb 
section  of  the  Bankrupt  Law1  Consolidation 

'  Act  1849,  for  having  without  reasonable  or 
probable  cause  made  an  affidavit  of  debt  to 
fouod  a  summons  under  s.  78,  regard  must  be 
had  to  the  surrounding  eireumstanees  and  to 
the  law,  and  not  merely  to  the  belief  operut- 

•  ing  on  his  mind  at  the  time.  Hope  v.  Fenner, 

887 

filing  judgVe  order  under  12  a*  18  Fiof.  e.  106, 
a.  107,— ess  Junta's  Oanaa. 


BABON  AND  FEME. 
See  Husbavd  Asm  Wvs, 

BENEFIT  SOCIETY, 
See  Fbubolt  Bocbty. 


BILLS  OF  EXCHANGE  ACT,  1854. 
Amendment  of  writ  erronooueig  teemed  under. 

1.  A  writ  issued  under  the  Bills  of  Exehaap 
Act,  1855, 18  A  19  Vict  c  67,  in  a  oate  which 
is  not  within  the  act, — the  bill  or  note  having 
become  due  and  payable  more  than  six 
months  before, — may,  by  virtue  of  the  222i 
section  of  the  Common  L»w  Procedure  Acs, 
1852,  be  amended,  by  turning  it  into  a  writ 
under  the  last-mentioned  act  Leigh  v.  Maker, 

867 

2.  The  defendant  was,  in  May,  1856,  served 
with  a  writ  of  summons  under  the  Bills  of 
Exchange  Act  1655,  for  the  recovery  of  prin- 
cipal and  interest  on  a  promissory  note  alleged 
to  have  been  made  by  her  testator  in  March, 

1851,  payable  on  demand.  No  appearance 
having  been  entered,  judgment  was  signed, 
and  execution  issued.  Nino  months  after, 
wards,  the  defendant  moved  to  set  aside  the 
writ  and  subsequent  proceedings,  on  the 
ground  that  they  were  coram  noa  judice  sad 
rold,  and  also  suggesting  that  the  testator's 
signature  to  the  note  was  a  forgery.  The 
eourt  refused  to  set  aside  tbe  writ  but  allowei 
it  to  he  amended,  upon  terms,  by  making  ft 
a  specially  endorsed  writ  wader  the  25th 
section  of  the  Common  Law  Procedure  Act 

1852.  A. 

BILL8  OF  LADING. 
Set  Bhifpdo,  I. 

BOND. 
Dieekarge  of  principal  debtor, 

A  discbarge  of  the  principal  under  the  IssaV 
vent  debtors  act  I  A  2  Viet  c.  1 16,  does  set 
exonerate  bim  from  tbe  claim  of  a  surer/  ea 
a  bond,  in  respect  of  payments  subseqoeaty 
madi  under  It  by  the  latter.  Emery  v.  CleA 

ft* 

BURIAL  80CIBTT. 
See  Fbibadlt  Sociutt,  2. 

CARRIER. 
See  Railway  Compact,  L 

CHARTER-PARTY. 
See  Sairrno,  2.    Wast 


CHECK. 


COSTS. 


81» 


CHECK. 


Crowing. 

1.  The  statute  19  *  20  Viet  e.  25,  which  makei 
a  M  eroeeed  cheek"  payable  only  to  or  through 
a  banker,  applies  to  the  state  of  the  instru- 
ment eat  tee  time  of  ite  presentment:  and 
therefore  the  banker  npon  whom  a  eheck  is 
drawn  ie  justified  in  paying  it  otherwise 
then  through  another  banker,  i£  when  pre- 
sented, it  does  not  bear  any  crossing  on  the 
taee  of  it.    8immone  v.  Taylor,  628 

1.  The    crossing  forms  no  part  of  the  oheck 
Itaelf,  and  consequently  its  erasore  does  not 
At  to  a  forger/.  lb. 


CHILDREN. 
of  parent,— eee  Husbahd  Ann  Win,  8. 


CLUB-POLICY. 

See  IffSUBAXCB,  2. 

COAL-CLUB. 
See  Frikndlt  Society,  1. 

COLLISION. 
Set  Shippixo,  3 — 6. 

COMMISSION. 
To  examine  witnesses  abroad, — eee  Costs,  8. 


made  to  the  court,  and  Is  absolute  in  the  first 
instance.     Youens  r.  Keen,  884 

Section  222.  Amendment, — tee  Amxidmbbt,  1,  4* 


COMMON  CARRIERS. 
Sec  Railway  Com  part,  1. 

COMMON  LAW  PROCEDURE  ACT,  1852. 

Section  25.    Amendment, — see  Ambsdkbbt,  2. 

Section  37.    Misjoinder  of  partite, 

1.  The  37th  section  of  the  Common  Law  Pro- 
cedure Act,  1852,  which  enables  the  court  or 
a  judge,  in  the  ease  of  the  misjoinder  of  a 
defendant  in  an  action  on  contract,  to  amend 
such  misjoinder  "  as  a  variance  at  the  trial," 
does  not  apply  to  a  ease  where  the  party 
whose  name  is  sought  to  be  eipnnged  has 
been  joined,  not  by  mistake  or  inadvertence, 
bat  designedly  for  the  purpose  of  seeking  to 
fix  him  with  liability:  and  an  applieation 
to  amend  under  that  section  cannot  be  enter- 
tained after  the  verdiet  has  been  returned. 
Wickene  v.  Steel,  488 

1  The  222d  section  does  not  apply  to  the  ease 
of  a  misjoinder  of  parties.  lb, 

Action  210.    Judgment  and  execution  in  eject- 
ment, 

I.  A  motion  for  leave  to  sign  judgment  and 

brae  execution  under  the  210th  section  of  the 

«  Common  Law  Procedure  Act,  1862,  may  be 


COMMON  LAW  PROCEDURE  ACT,  1854. 
Section  8.     Compulsory  reference 

1.  Bote  enforced,}— -Queers,  whether  an  award 
made  upon  a  reference  under  the  3d  section 
of  the  Common  Law  Procedure  Act,  1854,  la 
enforceable  by  attachment  or  order  under  the 
1  A  2  Vict,  c  110,  s.  18?     Talbot  v.  fisher, 

471 
Section  51.    Interrogatorice, 

2.  The  court  will  not  allow  interrogatories 
(under  the  17  A  18  Viet  c.  125,  s.  51)  the 
tendency  of  which  is  to  discover  how  the 
plaintiff  intends  to  shape  bis  case,  withoad 
furthering  any  case  which  the  defendant  hat 
to  set  op.  Neither  will  interrogatories  be) 
allowed  for  the  purpose  of  contradicting  a 
written  document.    Moor  r,  Robert*,        671 

Section  82.    Injunction,— oec  Ihjuvctio*. 

COMPANIES  CLAUSES  CONSOLIDATION 
ACT,  1845. 

Sec  Joivt  Stock  Compact. 

COMPOSITION. 
See  Bankrupt,  1,  2. 

CONDITION. 
See  Lxttbrs  Patent,  1. 

CONDITIONAL  ORDER. 

See  AOBHKBHT,  3. 
CONTRACT. 

St  AoaiKMBHT. 

C08T8. 

Under  s.  86  of  the  Bankrupt  Act,  12  a\  13  Vict, 

c  106. 

1.  In  order  to  determine  whether  or  not  a  plain- 
tiff is  liable  to  costs  under  the  86tb  section 
of  the  Bankrupt  Law  Consolidation  Act,  1849, 
for  having  without  reasonable  or  probable 
sause  made  an  affidavit  of  debt  to  found  a 
summons  under  s.  78,  regard  must  be  bad  to 
the  surrounding  circumstances  and  to  the 
law,  and  not  merely  to  the  belief  operating 
on  his  mind  at  the  time.    Bope  v.  Fenner, 

387 
Order  for,  how  enforced, 

2.  An  action  will  not  lie  upon  an  interlocutor/ 
and  collateral  order  for  costs :  the  mode  of 
enforcing  them  is  by  attachment  in  the  court 
by  which  the  order  is  made.  Sheeny  v.  Thm 
Profeeevmnl  Life  Aeenruncc  Company,    «2H 


cosra 


DAMAGES. 


*m 


t^oseae/  oamH  appml,    isji  Cowwt  Cpcnv  *• 

Con*  in  c*e«onae*» 

A.  A.  sued  B.  upon  two  bills  of  exchange  and  a 
promissory  note,  and  obtained  a  verdict,  sub- 
ject to  a  bill  of  exceptions.  A  venire  de  boto 
was  awarded,  and,  upon  the  second  trial,  the 
evidence  obtained  by  B.  under  a  oommiss ion 
to  Paris  induced  A.  to  abandon  the  second 
bill,  apd  be  had  a  verdict  on  the  other  bill 
and  the  note  subjeot  tr  a  second  bill  of  excep- 
tions. Proceedings  were  afterwards  instituted 
in  Chancery,  which  resulted  in  a  decree  or 
order  that  the  bill  of  exceptions  should  be 
abandoned,  and  the  second  bill  given  up  to 
B.,  and  the  cause  retried,  striking  out  the 
ooontupon  that  bill.  Upon  that  trial  B.  suc- 
ceeded : — Held,  that,  on  the  taxation  of  the 
costs  at  law,  B.  was  not  entitled  to  the  costs 
of  the  commission  as  "  costs  in  the  cause," 
— the  evidence  taken  thereunder  not  being 
Applicable  to  any  part  of  the  record  a§  it  then 
stood.    Jewell  v.  Parr,  800 

COUNTT  COURT. 
Jurisdiction  of. 

1.  Under  18  &  19  Viet.  c.  83,  s.  41.]— The 
trustees  of  a  benefit  burial  sooiety,  who  by 
the  constitution  of  the  society  are  not  and 
cannot  be  members  thereof,  are  not  "persons 
interested"  within  the  meaning  of  the  4)st 
section  of  the  18  A  10  Vict,  c  63,  so  as  to 
enable  them  of  their  own  accord  to  institute 
proceedings  against  the  society  in  the  county 
court,  for  the  purpose  of  controlling  the 
society  in  the  proposed  alteration  of  their 
rules.    Hull  v.  McFnrlane,  708 

2.  The  county  court  having  entertained  sueh  an 
application,  this  court  issued  a  prohibition. 

lb. 

Statement  of  ease  on  appeal. 

S.  Chete.] — A  oounty  court  judge  having  stated 
a  ease  (upon  appeal)  in  so  confused  a  manner 
that  the  court  could  not  discover  whether  or 
sot  he  meant  to  present  a  question  of  law 
for  their  decision,  the  ease  was  remitted  to 
him  for  amendment  in  this  respect.-  Upon 
case  coming  back,  it  clearly  appeared  to  in- 
rolve  no  question  of  law.  The  oourt,  under 
the  circumstances,  dismissed  the  appeal,  with* 
outeoet*.  The  London  and  North  Weetern 
Railway  Company,  Appellants,  Qraee,  Re- 
spondent, hbb 

COVENANT. 
Obstruction  of, 

.Implied  covenant*.] — An  agreement  was  entered 

into  between  the  corporation  of  Harwiebjind 

.&,  a  contractor  for  works,  whereby, the  cor* 

operation  agreed  to  let  to  8.  the  making,  eon- 

*traoUag,  and    oofltpletiag    certain  works 


which  they  were  omnawered  by 
liament  to  make,  according  to  a 
and  plans  annexed,. at  or  for  the  sum  of 
12,8067.,  and  "on  the  conditions)  and  in  man- 
ner thereinafter  mentioned :"  and  &  agrnij 
to  take  the  said  works  and  complete  the)  saws 
in  manner  set  forth  in  the  specification,  and 
for  the  sums  and  subject  to  the 
thereinafter  mentioned,  Th*  agree 
went  on  to  provide  that  8.  sboaJd 
certain  of  the  works,  described  in  the  apeeii- 
cation   as  the  "first   portion*'  thereof,   for 
7818/.,  to  be  paid  as  in  the  specification  sneav 
tioned;  and  that  be  should  also  eonatrnet 
the  "  second  portion,"  as  described,  for  4M7£, 
subjeot  to  the  following  provisiona,  that  is  to- 
ssy,— "  that  the  assent  of  the  eommi 
of  woods  and  forests  shall  be  give*  to  the 
mayor,  Ac,  to  carry  oat  the  said 
tioned  works,  so  far  as  the  same  affect  the 
land  or  soil,  Ac,  of  the  crown, — and  that  the 
said  mayor,  Ac,   are  not  prevented 
carrying  out  the  said  last-mentioned 
by  the  Eastern  Union  Railway  Company,  Ac, 
—and,  further,  that  the  approbation  of  the 
lords  commissioners  of  the  treasury  is  given 
to  the  *aid  mayor,  &e.,  to  borrow  on  bond  or 
on  mortgage  of  the  rates  and  property  of  the 
borough,  Ac,  such  sum  or  sums  of  money  as 
may  enabio  the  said  mayor,  Ac,  to  pay  for 
the  same."    In  an  action  by  S.  against  the 
corporation  upon  this  agreement,  the  declara- 
tion assigned  for  breach  that  the  defendants 
had  omitted  within  a  reasonable  time  to  are- 
cure  and  obtain  the  assent  of  the  commis- 
sioners of  woods  and  forests,  and  the  appro- 
bation of  the  lords  commissioners  of  the 
treasury,  as  in  the  agreement  menl 
to  permit  the  plaintiff  to  commence  the  i 
portion  of  the  said  works:— Held,  that  there 
was  nothing  in  the  language  of  the  agree- 
ment to  warrant  the  court  in  implying  a 
covenant  on  the  part  of  the  corporate—  to 
obtain  the  assent  and  approbation  taenia 
mentioned.     Smith  v.  The  Major,  4e*  *f 
Harwich,  1*1 

CRIM.  CON. 

Affidavit  of  plaintiff**  wife. 

Upon  a  motion  for  a  new  trial  in  an  actios  ef 
crim.  oon.,  on  the  ground  of  surprise,— 
Senble,  that  the  affidavit  of  the  plaintiff*! 
wife  cannot  be  received  for  awe  parpen. 
Ling  r.  Crocker,  fit 

And  see  Nnw  Trial. 

DAMAGES. 
Jfeatareo/. 

Tenant  holding  over.]— Where  a  tenant  heMi 
over  alter  the  expiration  of  a  notice  to  onjfc 
the  landlord  Is  entitled  to  recover  agates) 
him  the  damages  and  coats  sattsinei  ky 


DAMAGES. 


FORGERY. 


881 


kirn  is  m»  netkm  at  tiM  nit  of  a  party  to 
whom  he  bad  contracted  to  let  the  premises, 
but  to  -whom  the  toowfi  wrongful  act  had 
prevented  hhn  from  delivering  possession. 
Bmmemtenj,  Anp.,  Mcete/to*  Beep*  M* 

DEATH. 
Ac  Ivbubavob,  S. 

DEBTOBS'  ABBANGBMBNT. 
£«*  Bankrupt,  1. 

DISCLAIMER. 
See  Littibi  Pateht,  9. 

DRAIKAGB. 
IfrntoroLis  Local  Uiva«xmikt  Act. 


EJECTMENT. 
Motion  for  judgment  and  eoteoution. 

1.  A  motion  for  leave  to  ifgii  judgment  and 
issue  execution  nnder  the  21  Oth  eeetion  of  the 
Common  lew  Procedure  Act,  1852,  may  be 
made  to  the  court,  and  is  absolute  in  the  first 
instance.     Touene  v.  Keen,  384 

B.  Writ  of  injunction.]— The  Common  Law 
Procedure  Act,  1854,  does  not  authorise  the 
issuing  of  a  writ  of  injunction  in  an  action 
of  ejectment.    Baylu  v.  he  Cfroe,  816 

EBBOB. 

Aeeignment  of. 

TritolouM.]— The  court  will  not  allow  execution 
to  issue  notwithstanding  proceedings  in  error, 
nnder  the  150th  section  of  the  Common  Law 
Procedure  Act,  1852,  unless  the  grounds  of 
error  assigned  are  so  frivolous  as  to  be  clearly 
ineapable  of  being  sustained  on  argument 
Ball  v.  Conder,  49 

ESTOPPEL. 


Eetoppel  in  pat*. 

1.  Ae  bttueen  landlord  and  Swear.]— The  rule 
that  a  tenant  is  estopped  from  deoying  the 
title  of  his  landlord  is  not  confined  to  eject- 
-ment,  as  is  suggested  in  Watson  e.  Lane,  11 
Bxsh.  7*9.    Dtlaney  v.  Jfaff,  788 

%,  An  eviction  by  title  paramount  pats  an  end 
to  the  estoppel :  but,  eemble,  that  it  must  be 
an  actual,  and  not* mere  constructive  evic- 
tion. /6- 

S.  lfcycswa*iicloWi^etenfaf^]— The  sheriff 

having  a  writ  commanding  him  to  arrest  iA., 
toot:  B.,  who  represented  herself  to  be  the 
person  named  in  the  writ:— Held,  that, 
though  B.  might  be  estopped  by  her  mis- 


representation from  suing  the  sheriff  for  the 
original  taking,  be  could  not  justify  detaining 
her  after  he  had  notice  that  she  was  not  the 
real  party.    Dun&ton  v.  Patereon,  498 

EVICTION. 
See  Estoppel,  1. 

EVIDENCE. 

Parol  evidence  to  explain  written  contract. 

Upon  a  contract  for  the  sale  of  balee  of  gam- 
bler, expected  to  arrive  by  a  particular  ship, 
— evidence  is  admissible  to  show,  that,  by  the 
usage  of  the  trade,  a  "  bale"  of  gambler  Is 
understood  to  mean  a  package  of  a  particular 
description.     Oorrieon  v.  Perrin,  881 

EXPECTED  TO  ABBIVB. 
See  AoBiaicxirr,  8,  7. 

EIBB-ABM8. 

Proof  of; 

The  Gun-Barrel  Proof  Act,  1855,-18  A  19  Viet 
c  exlviil.,— does  not  exempt  gun-barrels 
which  have  been  provieionalljf  proved  at  Bir- 
mingham from  the  neeeesity  of  provisional 
proof  in  London,  if  required  to  be  marked 
there  with  the  definitive  proof-mark  of  the 
Gun-Makers'  Company.  Goodman  r.  Spen- 
cer, 

POBEIGN  JUDGMENT. 

Action  upon* 

1.  A  writ  of  summons  issued  out  of  the  Court  of 
Queen's  Bench  in  Ireland,  after  the  passing 
of  the  13  A  14  Vict  e.  18,  against  an  incor- 
porated joint  stock  company  registered  in 
London,  and  also  carrying  on  business  by 
one  B.,  an  agent  in  Dublin,  was,  by  ieavo  of 
the  court,  pursuant  to  the  practice  of  the 
court  nnder  the  43  G.  3,  e.  63,  s.  8,  and  18  * 
14  Viet  e.  18,  s.  9,— served  by  delivering  a 
copy  (with  a  copy  of  the  order)  personally  to 
the  Dublin  agent,  B.,  and  »by  sending  eimllar 
copies  through  the  general  post  office  directed 
to  the  manager,  secretary,  and  actuary  at  the 
company's  ofiwe  in  London.    An  appearance 
was  afterwards  entered  for  the  company  .by 
the  plaintiff,  and  judgment  signed :— Held, 
that  the  judgment  so  obtained  was  capable 
of  being  enforced  by  action  in  the.snperior 
courts  of  England.  Skeeky  v.  The  Prof  eeeumal 
Life  Aeeumnee  Company,  *** 

i.  In  such  an  action,  a  ptea  merely  alleging  the 
absence  of  personal  eerviee  ef  aoj  writ  or 
process,  is  bad.  *•• 


FORGEBX. 
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FRAUD. 


HUSBAND  AND  WIFE. 


FRAUD. 

Contract  obtained   by,——  Bail wat   Com- 
pact, 1. 

FRAUDS,  8TATTJTB  OF. 

See  Statute  or  Frauds. 

FREIGHT. 
See  Ihiubancb,  1, 1 

FRIENDLY  SOCIETY. 

Liability  of  member*  of  a  coal-dub  far  good* 
ordered  by  the  eecretury, 

1.  By  the  rules  of  ft  coal-club  (duly  certified), 
provision  was  made  fur  the  appointment  of  a 
chairman,  secretary,  and  treasurer,  the  latter 
of  whom  was  to  receive  all  moneys  taken 
by  the  seoretary,  and  to  pay  the  coal-merchant 
as  soon  after  every  delivery  of  coals  as  he 
should  receive  an  order  signed  by  the  secre- 
tary and  chairman.  It  was  then  provided 
that  certain  weekly  payments  should  be 
made  by  the  members  to  the  secretary,  who 
were  to  be  entitled  at  the  end  of  twelve 
weeks  to  receive  half  a  ton  ofcoals  for  eaeb 
■hare  held  by  them.  It  was  farther  provided 
that  the  secretary  should,  on  the  requisition 
of  the  members  present  at  a  meeting,  apply 
for  tenders  to  such  coal-merchants  as  they 
should  direct ;  that,  when  a  tender  was  ac- 
cepted at  the  following  meeting,  the  seoretary 
should  agree  with  the  merchant  for  the 
required  supply, — the  coals  to  be  paid  for  «  on 
the  next  Thursday  night  after  each  delivery, 
by  an  order  on  the  treasurer,  signed  by  the 
seoretary  and  chairman/'    The  plaintiff  bav- 

•  Ing  tendered  to  supply  the  club  with  about 
100  tons  ofcoals,  at  23*.  per  ton,  the  seoretary 
prepared  an  agreement  for  "100  tons,  more 
or  less,"  at  that  price,  which  was  signed  by 

•  himself  and  the  plaintiff;  but,  through  the 

•  default  of  the  seoretary,  there  were  not  suffi- 
cient funds  in  the  treasurers'  hands  to  pay 

•  for  them : — 

Held,  that   the  secretary  was  the  mere 

-  servant  of  the  general  body,  and  must  bo 
i   token  to  have  acted  in  that  capacity  in 

-  giving  the  order  for  the  coals;  that,  as  the 
olub  never  parted  with  their  control  over  the 

.   money  in  the  hands  of  the   treasurer,  or 

-  authorised  the  secretary  to  expend  it,  but 
gave  him  authority  to  order  the  coals  for 
them,  and  did  not  furnish  htm  with  funds 
to  pay  for  them,  but  authorised  a  contract  on 
credit,  the  contract  so  made  must  bo  taken  to 
have  been  made  on  their  credit,  and  oon- 

•  sequent]?  the  defendant,  as  a  member  of  the 
club,  was  liable.    CocJterell  v.  Ameompte,  440 


Oemetruetion  of*.  41  of  tie  18  A  10  Viet.  e.  OS. 
t.  fewer*  and  datiee  a/  trustees.}— The  trustees 


of  a  benefit  burial  society,  who  by  tho  con- 
stitution of  the  society  are  not  and  cmaao*  be 
members  thereof,  are  not  •'pereoswtat 
within  the  meaning  of  the  41st  ssel 
Friendly  Societies  Act,  It  *  10  Tie*,  c  83, 
so  as  to  enable  them  of  their  own  accord  to 
institute  proceedings  against  the  society  ia  the 
eounty  eoort,  for  the  purpose  of  eootrolliag 
the  soeiety  In  the  proposed  aUeratioo  of  their 
rules.    Hail  T.  McFariemd,  TOO 

8.  The  eounty  court  having  entertained  each 
an  application,  this  court  issued  a  prohibition. 

A. 

Q  UN-BARRELS. 

< 

Proof  of,— eee  Fibb-Abms. 


HABEAS  CORPUS. 
Where  yremtmble. 


The  courts  have  no  power  to  Issue  writs  of 
habeas  corpus  to  bring  up  prisoners  far  tho 
purpose  of  moving  for  or  showing  eaats 
against  rules, — there  being  bo  writ  known  to 
the  law  whioh  Is  applicable  to  sworn  a  purpose. 
Benne  v.  Moeley,  118 

HORSB. 
See  PAaTMBtur. 

HUSBAND  AND  WIFRL 

Conveyance  of  the  wife**  property  under  S  4  4 
W.  4,  c.  74,  s.  01. 


1.  Formof  the  ejldarit.]— Upon* 
order  to  enable  a  married  woman  to  exi 
a  conveyance  without  her  husband's 
reneo,  under  the  S  k  4  W.  4,  c  74,  a.  01,  the 
court  declined  to  receive  an  affidavit  in  which 
she  was  described  as  "  wife  or  wide*  ef  W. 
A."     Andereony  In  re,  US 

2.  Hneband  a  minor.]—- Tho  husband  beiaf  a 
minor,  the  court  granted  a  rule  aader  the  I 
e\  4  W.  4,  o.  74,  to  enable  tho  wife  to  eseemte 
a  conveyance  of  her  separate  property  witbost 
his  concurrence.   In  re  BaiyK  1M 

Agency  of  the  wife, 

3.  Neceeearieefor  children.] — A.  want  abroad  is 
1851,  leaving  his  wife  nud  throe  childres 
here,  with  (what  the  jury  found  to  be)  a  saOV 
cient  provision  for  their  proper  maintcneaes 
in  his  absence :  on  his  return,  in  1854,  he 
found  tbst  his  wife  bad  formed  an  adulteress 
connexion  with  another  man,  who  lived  with 
her,  and  passed  by  her  husband's  name,  sat 
he  immediately  removed  his  children  s— Hekl 
that,  under  these  eirenmstaaoos,  A.  was  set 
liable  for  medicine  and  attendance  furnishes 
for  bis  children  at  the  wife's  reqwoet,  althsafh 
tho  plaintiff  was  not  aware  of  tho  stats  Is 
which  she  was  living  at  tho  una*.  Atkyt  v. 
zVaroSy  • 


INJUNCTION. 


INSURANCE. 


8a 


Writ  a/, 


INJUNCTION. 

lac  Oommom  Lam  FreeeJure 
Act,  18*4. 

JJnifsasafl  Thi  Common  Law  Pronto*  Act, 
lSS4,does  aot  authorise  the  issuing  off  a  writ 
off  iaxJesM*oamsAS*tk»  of  ♦/«*»•«•<.  *•**«• 
▼•Xatfrot, 


tie 


VnJUrlT  a>  U  F5*.  «.  •*,  *  *>-<••  Bailwat 

COVPABT,  4,0. 


in^uibt. 

Ae  Wan  or  Isquibt. 

IN80LVBNT  DBBTOB. 

IMssaaiyc. 

ZeahOty  »  eurefc.]— A  discharge  of  **•  r*»- 
cups*  aader  Um  insolvent  debtors  act,  1  A  2 
Vfac  ••  ••#,  does  aot  exeaerete  him  from  the 
•Uia  off  a  surety  •«  *  ■**»*  »  VMpaet  of 
payments  subsequently  made  ander  it  by  fhe 
UUm.— Emery  v.  Oar*,  M* 

INSUKANCB. 
Time  policg  on  freight. 

1.  IWaf  Jest.]— freight  may  bt  tented  by  a 
cum  poliey,  though  for  a  period  abort  off  the 
tisae  aeoewary  to  oompleto  the  voyage  on 
which  taeb  freight  if  to  bo  earned:  and  there 
la  a  total  torn  of  freight,  iff  lie  earpe  be  to 
JtaagedbyaperUoff  the  tea,  la  theeoarie 
of  the  voyage,  ae  to  reader  it  impoeaible 
(oseept  at  an  expeaie  whieh  would  greatly 
asaeed  iu  value  on  arrival)  to  carry  it  to  its 
l^et  of  destination,   Michael  v.  QiUeepy,  827 
ft,  Continuing  poti*.}- Freight  wae  iaeared  by 
»  -dab  policy*  from  the  24th  off  January, 
IMS,  to  the  let  off  Mareh,  1802,  eabjeet  to 
-    the  ralee  off  the  aeeorlatfoa,— oae  off  whiob 
was  as  follows:  "That  the  committee,  aalen 
they  reeeire  tea  days*  aotiee  to  the  contrary, 
•hall  renew  eaeh  policy  oa  ite  expiration, 
.    axoept  in  eaeee  where  it  may  bt  deemed  ex- 
pedleat  not  to  renew  the  same,  when  the 
committee  shall  eaaae  rimilar  notice  to  be 
given  to  the  parties."  No  noUoe  having  beea 
given:—  Held,  that  thie  wae  a  eoatlaaing 
poliey,  aad  not  merely  a  polky  to  enare  till 
?     the  Ut  off  March.  A. 


Jfin*  demth  or  injury  /rem  oecioVnt 
f,  Pigment  of  gwemtam  :  okyso/praesj— A.,  ea 
the  22d  off  January,  MM,  effected  with  the 
defendant!  aa  iaaaraaee  agaiaet  death  or 
tajnry  from  accident,  the  premium  en  which 
wae  payable  on  the  224  off  January  in  eaeh 
.  y#ar.  By  one  off  the  ooaditioae  endorsed  oa 
the  poHcy  (the  let),  it  wae  provided  that  the 
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premium  was  to  be  paid  "  within  twenty-oaa 
days  from  the  day  on  which  the  same  should) 
first  accrue  or  become  due,"  and  that,  "  pro* 
▼ided  the  same  shoald  be  from  time  to  time 
paid  within  snob  space  off  twenty-one  days, 
the  policy  should  not  be  void,  notwithstanding 
the  happening  before  the  expiration  off  such 
spaee  off  twenty-one  days  of  the  event  of 
events  upon  the  happening  whereof  tha 
amount  secured  by  the  policy  should,  accord* 
lag  to  the  terms  thereof,  become  payable.* 
By  another  oondition  (the  2d),  it  was  pro 
Tided,  that,  "If  the  premium  should  be  aa* 
paid  for  twenty-one  days  next  after  it  shoald 
become  due,  the  poliey  should  be  absolutely 
void,  and  the  assured  should  forfeit  all  claim 
thereunder.  And  it  was  further  provided  (by 
the  4th  oondition),  that,  "in  every  east 
when  a  aew  premium  should  become  pay* 
able,  the  directors  should  be  at  liberty  t» 
terminate  the  risk,  by  refusing  to  accept  such 
premium,   Ae. 

A.  duly  paid  the  premiums   under  tbla 
poliey  down  so  the  year  1854.    Oa  the  27tl| 
off  January,  1866,  nn  accideot  happened  ta 
him,  whieh  oaased  his  death  on  the  1st  of 
February  following.   On  the  4th  of  February, 
the  company  had  notice  of  the  deetb,  and  a 
eorreepottdenee    took    place  between    their 
secretary  aad  the  attorney  for  A.'s  exeeatora 
respecting  the  eaase  off  the  death  and  their 
claim  oa  the  policy,  neither  party  at  first 
knowing  that  the  premium  which  became  due 
oa  the  22d  of  January,  1866,  was  unpaid.  Oa 
the  8th  off  February,  the  secretary  for  tha 
first  time  became  acquainted  with  the  fact 
of  the  non-payment  off  the  premium,  bat  dial 
not  communicate  it  to  the  executors  or  their 
attorney  until  the  18th  (the  day  after  the  ex* 
piration  off. the  twenty-one  days  allowed  by 
the  1st  condition  for  pay  meat  of  the  pre- 
mium), when  he  informed  the  latter  by  letter 
that  the  directors  had  oonsidered  aad  rejected 
the  claim:— 

Held,— first,  that  there  was  nothing  in  tha 
conditions  to  enable  the  executor*  of  A.  hi 
pay  the  premium  after  his  death,  and  thai* 
If  they  had  tendered  it  within  the  twenty-oaa 
days,  the  company  woald  not  have  beea 
hound  to  accept  It: 

Secondly,  that  the  poliey  was,  by  reason  of 
the  non-payment  off  the  premium  within  tha 
terms  off  the  poliey  and  conditions,  absolutely 
void;  and  that  the  company  were  not 
estopped  from  denying  the  payment: 

Thirdly,  that  neither  the  plaintiffs  nor  tha 
assured  (had  he  been  living)  would  have) 
had  aa  absolute  right  to  keep  the  poliey  allva 
by  payment  or  tender  of  the  premium  wlthlm 
the  twenty-one  days,— the  4th  eoadition  giv*. 
Ing  the  directors  the  option  of  refusing  la 
eonUnne  it  or  not  at  their  pleasure.  Si-pom 
T.  Tho  Accidental  Death  Insurance  Company^ 
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JOINT  STOCK  OOMPANT. 


JUm 


Ttfere  recoeeruole. 

the  plaintiff  dueouoted  for  the  defendant  a  bill 
for  S6M.r  drawn  by  the  Utter  upon  one  A^  the 
.  ctofendaut  and  A.  at  the  tame  time  signing 
.  the  following  mcisroraadam,  addressed' to  the 
.  plaintiff :— "  Sir,— In  consideration  of  your 
«  discounting  the  under-mentioned  billr  we  do 
.  hereby  jointly  and  severally  undertake,  if  the 

•  name  ii  not  wholly  paid  at  maturity,  to  pay, 
me  inter***  taeree*,  2M.  for  eaeb  month,  any 
portion  of  which  iball  hav©  elapeed  after 
maturity  of  the  said  bill*  and  until  the  tame 
is  wholly  paid  and  saJtianesV'  At  the  foot  of 

.  this  memorandum  was  written, "  25W.  Jenings 
en  A.,  at  three  months."  The  bill  not  having 

•  teen  paid  at  maturity,  the  plaintiff  sued  the 
defendant  thereon,  elatming  by  the  partieu- 

.  tare  endorsed  on  the  writ  interest  a*  the  rate 
ef  KM.  per  month,  as  per  agreement*  but  de- 
claring only  on  the  bill,  and  obtained  a  ver- 
diot  and  judgment  thereon.  The-  plaintiff 
afterward*  brought  another  nation  against 

.   the  defendant  apon  the  agreement  for  the 

•  stipulated  interest  of  901.  per  month ;— Held, 
that  the  former  judgment  was  no  answer  to 
the  plaintiff's  elaim  for  interest  accruing 
to/ore  the  recovery  of  such  judgment,  but 
that  the  plaintiff  was  not  entitled  to  recover 

•  In  the  second  action  interest  aooraiag  mace. 

•  .Florence  ▼.  Jsninos,  454 

HTFBRLOCtJTORT  ORDSE. 

Remedy  on. 

ft*  notion  will  not  lie  upon  as>  interioeutory 

•  and  collateral  order  for  oosts :  the  mode  of 
.   enforcing  them  is  by  attachment  in  the  court 

by  which  the  order  is  made.    Sheeny  v.  The 
Professional  Life  Assurance  GoMnaetgt,      111 

lOTBRllOaATORIKS. 

Under  17  a>  18  Vict,  c.  125,  «.  ST. 

She  court  will  not  allow  interrogatories  (under 
the  17  A  18  Vict.  c  135,  s.  51)  the  tendeaey 
of  wbieh  is  to  discover  how  the  plaintiff 
intends  to  shape  his  ease,  without  further- 
ing any  ease  which  the  defendant  has  to  set 

•  up.    Neither  will  interrogatorie*bc  allowed 

•  for  the  purpose  of  eontrndiettng)  a  written 
document.    Moor  r,  Roberts,,  171 

HUSH  JUBGMBNT. 
See  I  oaeleJr  Josownnr. 

JOINT-STOCK  tJOTK. 

Sale  and-  transfer  of  shares, 

I.  The  plaintiffs,  stock-broker*  audi  members 
ef  the  London  Stoet  Bxebaone,  oirtfie  »th 
ef  August,  1856,  at  the  request  of  the  defend- 
ant, bought  for  him  twenty  shares  in  a  joint 


stock  bank  celled  Jb*  Royal  British  Bank, 
to  be  paid  for  on  the  "settlement  day/ 
which  was  on  the  16th  of  September,  and  duly 
forwarded  to  him  the  usual  broker's  eoatruet- 
note:  Ttte  ban%*sfo0ped'  payment  oar  mar  II 
of  September;  and  ultimately  became  bank- 
rupt On' the  ntlr,  the*  defendant 
the  transaction,  and  gave  the  pieintiwV 
not  to  pay  the  price  on  his  account.  The) 
plaintiffs'  having  been  Compelled  aeoardlsnr  at 
the  rules  of  die*  Steer  Bxehange  to  pay  far 
the  shares  on  the  settlement  day,  sent  the 
defendant  the  certificates  and  transfers,  and, 
upon  his  declining  to  accept  them, 
for  money  paid':— -Held,  that  they 
entitled  to  recover.     Taylor  r.  Stray,       ITS 

2.  Affirmed  on  error.  1*7 

Execution  against  shareholders. 

3.  Upon  a*  rule  for  execution  against  a  share 
bolder  of  a  joint  stock  bank,  under  the  7  *  9 
Vict  c  1 13,  the  question  raised  procuring 
some  difficulty,  the  court  declined  to  deefuu  it 
upon  motion,  but  directed  n  special  ease  to  be 
stated!    Powis  r.  JBarding,  4#* 

4.  Upon  a  rule  for  execution  against  a  share- 
holder of  a  joiat  stock  bank,  under  the  7  A 
8  Vict  c  1  IS,  the  question, raised  presenting 
some  difficulty,  the  court  declined  to  decide  it 
in  a  summary  way;  but  directed  that  a  set  fiv 
Should  issue  and*  a  special  ansa  ha  sassadt 
Fry  *  AbrttVa*  417 

JOINT  STOCK  COMPANY. 


Sevrefaeiae 

t.  Affidavit  on  motion  /br.]— - An  a] 
under  the*  Companies  Gnoses  CouselsnutVa 
Act,  1848,  96  tViete;  1*  a  36,  forleaewts 
issue  a  sei.  fa*  against  a  shareholder  em  a 
judgment  against  Accompany,  was  ftnnwast 
upon  an  aflWurit  Which  stated  that  two  waits 
of  It  fa.  kndf  newr  issued  against  the  eam- 
pnny;  and  returned  nwHsf  bona;  thai  diy  saint 
neHereu>  from  irtqunHa*  which  he  had  ssade 
of  the-  secretary  aad  a  shareholder,  that  the 
company  had  net  af  the  time  of  the  recovery 
of  the  judgment,  at  stone,  any  pfopesty, 
goods,  at  chattels,  said  that  any  exeeuska 
against  them  would  he  ineffectual;  that  all 
due  dtngenee  and  means  had  been  used  to 
ofjtuto  satlsfaeffoit  r  ana>  that  the 
as  clerk  to  the  company's  solicitor,  had 
acted  mneh  of  their  legal  nusinnss,  sad 
thereby  became  well  acquainted  with  their 
poeMonuwd  elreumauaeas  s— Bela%  saaaeisnt 
WyoM  r.  The  BarenA  Voile*  R  nil  wmm  dsa> 

%  It  is  n*  am  am  to  m  mamon-  for  a  arise  annas 
against  a  ssawabaMer  of  s>  joint  stock  eeav 
pa*y,  aadar  the  9  *  wYiak  a.  16,  a  SaVapsi 

a  jiiatoi I  oataaaad  aaadnat  the  eesapsny, 

Urn*  the  usaipniiw  in  In  nutted  to  the  share, 
holder  against  whom  exeemtioB  2a  songs*  to 


JOINT  STOCK  COMPANY. 


LETTERS  PATENT. 


a>  greaser  amount  than  thai  of  Ma  unpaid 
obUjj,  for  moneys  disbursed  by  him  at  a  director 
oa  behalf  of  the  company.  TPuatf  ?w  Tae 
Dmrentk  VaUeg  RaiUeug  Company  UO 

CSS  JUfLWAT  COMT AeTT,,  & 


JUDGES'  NOTES. 
Prewctice  at  to  ompeaK*f,--*ee  Obdfcere/T  TV  Au- 

COSIpfe,  446,  B. 

JUDGE'S  ORDER. 

^THii^,  under  12  A  13  Fiel.  c  106,  s.  137. 

The  137th  section  of  the  14  k  13  Viet  e.  106, 
that  ever/  judge's  order  made  by  eon- 
it  given  bj  a  trader  defendant,4Mthorisiug 
the  plaintiff  to  sign  judgment  and  bene  exe- 
cution, shall  be  filed  with  the  clerk  of  the 
dockets  and  judgments  in  the  Court  of 
Oncea'a  Beneh  within  twenty-one days,  other- 
wise the  order,  and  any  jadgment  or  exceu- 
•  tWn  thereon,  shall  be  null  and  Toid  to  all 
latent*  and  purposes  whatever. 

A.,  a  trader,  gave  B.  a  judge's  order  for 
.  fmyment  of  a  certain  debt  and  eosta  to  be 
.  taxed :  the-  eosta  were  duly  taxed,  and  the 
amount  of  debt  and  ooste  paid ;  and  after- 
wards, and  within  twenty-one  days  from  the 
date  of  the  order,  B.  caused  it  to  be  filed:— 
Held,  that  be  bad  a  right  to  do  so.  JKm- 
mmrk  v.  Bowleg*  642 

Held,  also,  that,  whether  the  statute  made 
tfc*  filing  of  the  order  under  the  oiroum- 
■taacos  imperative  or  not,  no  action  would 
.  lie  against  B.  for  filing  it,  inasmuch  as  it 
eoald  not  he  said  to  have  been  done  without 
seasonable  or  probable  cease.  lb. 

U  the  filing  bad  been  an-  authorised  act, 
—embU  (per  Williams,  J.),  that  the  declara- 
tion would  be  sufficient  without  an  allegation 
.  asT  want  of  reasonable  or  probable  cause.  lb. 

JUDGMENT. 

Mmttring   safts/cjefion,  —  see  RcauLJi  Gnsm- 

RALlft,  2. 

LANDLORD  AND  TBNANT. 
Tenant  eetoppedfrom  dinging  title  of  landlord. 

jV  The  rule  that  a  tenant  is  estopped  from  de- 
nying the  title  of  his  landlord  is  not  confined 
•  to  ejectment,  as  is  suggested  in  Watson  v. 
Lane,  1 1  Bach.  76».     Ihlaneg  v.  Fox,      768 

X  An  eviction  by  title  paramount  puts  an  end 
to  the  estoppel :  but,  eemble,  that  it  must  be 
an  actual  and  not  a  mere  constructive,  evic- 
tion, lb. 

sV  Where  a  tenant  holds  over  after  the  expira- 
tion of  a  notice  to  quit,  the  landlord  is  entitled 
to  recover  against  him  the  reasonable  damages 
and  cost*  sustained  by  him  in  an  action  at 
the  suit  of  a  party  to  whom  be  bad-contracted 
to  let  the  premises,  but  to  whom  the  tenant's 
«JsrongfoJ  act  had  prevented  him  from  de- 


livering 
tan,  Beep* 


BramUg,  App.,  Gkemwr- 

692 
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Agreement  for  transfer  of. 

1.  By  an  agreement,— reciting  that  the  plain- 
tiff "  heid  tnvented  a  method  for  the  preven- 
tion of  boiler  explosions,  and  had  obtained  a 
patent  for  the  use  of  the  same  within  the 
united  kingdom,  and  was  desirous  of  taking 
out  patents  in  France,  Belgium,  and  such 
other  places  as  might  be  found  expedient," 
and  further  reciting  that  he  had  disposed  of 
a  moiety  of  the  English  patent,  and  had  ap- 
plied to  the  defendants  to  purchase  the  other 
moiety,  and  to  assist  him  in  taking  out  the 
foreign  patents,— it  was  agreed  that  the  de- 
fendants should  pay  to  the  plaintiff  2500/.  in 
enek  manner  ae  ekould  be  mntuallg  agreed  em, 
and  also  a  proportion  of  the  net  profits :  and, 
in  consideration  of  such  engagement  on  the 
part  of  the  defendants,  the  plaintiff  "  agreed 
to  make  over  and  transfer,  and  did  thereby 
accordingly  make  over  and  transfer  to  the* 
defendants  one  half  of  the  said  foreign  patents 
when  the  same  should  be  obtained,  and  the 
above-mentioned  one  half  of  the  English 
patent  thereinbefore  referred  to." 

A  declaration  on  the  above  agreement, 
averring  that  the  plaintiff  was  ready  and 
willing  to  do  and  did  all  things  necessary  on 
his  part  to  entitle  him  to  the  performance 
of  the  agreement,  and  to  the  payment  of  the 
2500/.  by  the  defendants, alleged  for  breaches, 
—first,  that,  although  a  reasonable  time  had 
elapsed,  the  defendants  refused  to  pay  the 
2500/.  or  any  part  thereof, — secondly,  that, 
although  a  reasonable  time  bad  elapsed,  the 
defendants  refused  to  enter  into  or  make  any 
agreement  or  arrangement  with  the  plaintiff 
respecting  the  manner  in  which  the  2500/. 
should  be  paid, — thirdly,  that,  although  a 
reasonable  timo  bad  elapsed,  the  defendants 
refused  to  fix  upon  or  agree  with  the  plaintiff 
respecting  the  time  or  times  at  which  the 
2500/.  or  any  part  thereof  should  be  paid. 

The  defendants  pleaded,  to  the  first  breach, 
that,  at  the  commencement  of  the  action,  no 
agreement  had  been  come  to  as  to  the  mnnnea 
in  which  the  2500/.  should  be  paid  They 
also  demurred  to  the  second  and  third 
breaches.  And,  as  to  all  the  breaches,  they 
further  pleaded, — secondly,  that  the  invention 
was  wholly  worthless  and  of  no  public  utility, 
and  waa  not  new  as  to  the  public  use  thereof 
in  England,  and  that  the  plaintiff  was  not  the 
true  and  first  inventor  thereof, — thirdly,  that, 
after  the  making  of  the  agreement,  and  be- 
fore the  time  for  performing  it  bad  arrived, 
and  before  breach,  and  before  the  commence- 
ment of  the  suit,  it  was  agreed  that  the  de- 
fendants should  pay  and  the  plaintiff  receive 
200/.  as  the  balance  then  to  bo  paid  ©f  iha 
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S600Z.  stipulated  for,  and  that  the  said  sum 
of  2001  should  be  ia  fall  satisfaction  of  all 
elaiau  of  the  plaintiff  in  respect  of  the  agree- 
ment until  some  profit  should  bore  boos 
roaHscd  by  the  defendants  from  the  Invention 
and  the  letten  patent;  that,  ia  pursuance  of 
nob  agreement  the  SOW.  were  paid  and 
Motived  by  the  plaintiff  la  such  fall  satisfac- 
tion at  afereeaid ;  and  that  no  profit  had  been 
realised  from  the  invention. 

The  plaintiff  demurred  to  each  of  theee 
pleas:— 

Held,  that  the  seoond  breach  was  well 
assigned ;  for  that  the  time  lor  payment  of  the 
money  had  arrived ;  and,  if  the  agreement  as 
to  the  mode  of  payment  was  a  condition,  the 
defendants,  by  refusing  to  enter  into  any 
agreement,  had  rendered  the  performance  of 
it  Impossible,  and  had  either  placed  the  plain- 
tiff in  the  same  position  as  if  there  had 
been  no  condition,  or  bad  become  liable  to  a 
claim  of  the  same  amount,  as  damages  for 
wrongfully  refusing  to  agree.  Ball  v.  {fen- 
der, 21 

1  Held  also,  that  the  second  plea  was  bad  j  for, 
that,  in  the  absence  of  any  allegation  of 
fraud,  it  most  be  assumed  that  the  plaintiff 
was  an  inventor,  and  there  was  no  warranty, 
express  or  implied,  either  that  he  was  the 
true  and  first  inventor  within  the  meaning 
of  the  statute  of  James,  or  that  the  invention 
was  useful  or  new ;  but  that  the  eontraot  was 
for  the  sale  of  the  patent  such  as  it  was,  each 
party  having  equal  means  of  ascertaining  its 
value,  and  each  acting  on  bis  own  judgment. 

76. 

J.  Held  also,  that  the  third  plea  was  bad,  being 
pleaded  to  all  the  breaches,  and  being  no 
traverse  of  the  first  lb. 

4.  Whether  the  first  plea  afforded  any  answer 
to  the  first  breach,-— quctrt  t  for,  temeJe,  that, 
if  no  mode  of  payment  of  tho  2600JL  was 
agreed  on,  the  money  would  be  payable  as 
the  law  directs  where  there  Is  no  stipulation 
for  agreement.  To. 

fi.  Judgment  affirmed  In  Exchequer  Chamber. 

M 

Cemttruction  of  ipteificatum. 

I.  A  patentee  describing  his  invention  in  the 
specification,  is  to  be  taken  to  claim  as  part 
of  bis  Invention  ail  that  he  describes  as  the 
means  by  which  it  is  to  be  carried  into  effect, 
unless  he  clearly  expresses  a  contrary  inten- 
tion.    TttUjf  v.  E<t»tont  706 

7.  The  plaintiff  obtained  a  patent  for  "  certain 
improvements  in  machinery  for  raising  and 
impelling  water  and  other  liquids ;"  and  by 
bis  specification  he  described  a  machine  for 
raising  and  impelling  water  by  centrifugal 
force,  the  material  parts  of  which  were  as 
follows: — ugg  is  an  Iron  case  made  airtight 
In  the  interior  of  the  ease  gg  is  placed  a 
hollow  wheel,  having  hollow  spokes  or  radial 


arms,  of  which  e  q  are  ten:  rr  I  ami  the 
nave,  which  is  hollow :  and  •«  arc  twouoUew 
snafu,  one  at  each  side  of  tto  wheal.    In  the 
interior  of  the  nave  r  there  Is  a  boa*  or  plate 
of  metal,  marked  «,  which  Is  east  in  at  the 
time  the  wheel  is  cast,  and  which  cowries  the 
wheel.     The  shaft  ii  pastes  throagfc  tho 
centre  of  this  plate,  and  Is  firmly  keyed  ha." 
"In  reference  to  the  hollow  wheel,  I  do  aei 
confine  myself  to  tho  number  or  to  the  mm  of 
hollow  spokes,  but,  in  some  caeca,  pmrpsss  so 
substitute  circular  discs,  with  a  narrow  water 
channel  between  them,  and  a  valve  or  flexible 
valve  or  valves  on  tho  ciroussfsrciice,  so  as  se 
have  a  channel  or  channels  Isj  tho 
thereof  for  the  passage  of  liquids,  ad  \ 
to  neutrsliss  the  effects  of  suction,  by  hewing 
a  corresponding  or  proportionnto  degree  of 
suction  at  each  side.*    "I  shall  now  pro* 
seed  to  explain  more  particularly  what  I 
claim  as  my  invention  or  inventions.  I  do  not 
claim  to  be  the  discoverer  that  liquids 
be  raised  by  centrifugal  force,  nor  do  I 
in  any  way  the  sole  application  of 
for  raising  water  or  other  liquida  by 
gal  force.1*    He  then  introduced  nine  several 
distinct  claims,  the  whole  of  which 
sequently  by  two  memorandums  of  disemii 
struck  out,  except  the  following: — MI 
as  my  invention  and  application  the 
of  increasing  the  action  of  the  saachino  by 
causing  the  liquid  to  enter  the  wheel  at  both 
sides."    And  by  one  of  the  memorandums  of 
disclaimer,  the  plaintiff  stated,— M I 
any  exclusive  right  to  wheels,  whether 
sisting  of  hollow  spokes  or  of  a 
channels  between   discs,   \ 
apart  or  separately  from  tho 
scribed :  and  I  also  disclaim  any  exclusive 
right  to  the  parts  of  the  machinery  whoa  they 
are  each  considered  apart  or  separate  frees 
the  machinery  described." 

Upon  the  trial  of  an  action  for  an  infringe* 
ment  of  the  patent,  in  which  issues  worn 
taken  on  the  plaintiff's  being  tho  first  investor 
and  on  the  novelty  of  the  Invention,  It  ap- 
peared that  oae  B.  bad  previously  patented 
an  invention  of  "a  new  mode  of  iaereasiag 
the  power  of  certain  media  when  acted  upon 
by  rotary  fans  or  other  similar  apparatus,* 
the  specification  of  which  described  a  series 
of  fans  revolving  in  oases  into  which  the  sir 
or  water  to  ho  acted  upon  owe 
eeuaits  oh  both  Wrfet.  The  fans  and 
deeeribed  In  R/s  specification  were 
identical  with  the  wheel  used  by  the  pUiotaf, 
except  that  they  had  not  a  eesiraf  cJmc,  sad 
were  attached  to  the  axle  by  spokes  extending 
from  the  axle  to  the  outer  edge  of  tho  epsn* 
ings  for  the  admission  of  the  air  or  water  :— 

Held,  that  as  neither  the  form  of  the  wheel 
need  by  tbe  plaintiff,  nor  the  plnn  of  admitting 
water  at  both  sides  for  the  purpose  of  being 
projected  forward  by  centrifugal  force  nut 
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r,  the  plaintiff  could  not  claim  to  bo  the 

investor  of  "the  means  of  increasing  the 

motion  of  the  machine  by  causing  the  liquid 

to  enter  the  wheel  at  both  tides  f  end,  eon- 

eloquently,  that  he  failed  anon  the  itraef  of 

invention  and  novelty,  TttUy  v.  Earton,  706 

.   Xbe  discovery  that  a  particular  advantage 

may  he  attained  by  the  nee  of  a  machine 

lemown  before,  in  a  manner  known  before,  is 

»t  an  invention  or  application  whioh  can  be 

the  subject  of  a  patent  lb. 


Effect  of  diedainer. 

uV  Per  Crcsswell,  J.v  the  effect  of  a  disclaimer 
ia\  merely  to  strike  ont  from  the  specification 
thoee  parts  ef  the  machinery  which  are  dis- 
mtntmod :  it  cannot  be  read  as  explanatory  of 
tans  which  remains.    Tetleg  r.  Eaeton,    706 

Pleading*. 

lf>.  Adding  pimJ] — Leave  to  add  a  plea  to  the 
nooond  and  third  breaches  (traversing  the 
requests  and  breaches  therein  respectively 
alleged)  refused.    Ball  r.  Condor,  IS 

IX.  What  pmi  in  issue  bg  non  coneeeeit.]-— In  an 
notion  for  the  breach  of  an  agreement  to 
make  the  necessary  periodical  payments  for 
stamp-duty  to  keep  alive  a  patent  which  had 
been  assigned  to  the  defendant :~ Held,  that 
*•  non  concessit,1*  in  the  absence  of  any  fraud, 
or  of  any  warranty  that  the  alleged  invention 
was  new  or  was  a  manufacture  within  the 
statute  of  James,  puts  in  issue  merely  the 
fact  of  Her  Majesty  having  granted  the 
patent,  and  not  its  validity.    Smith  v.  Noale, 

67 

LIEN. 

Tor  frtig\t,—oee  Surraa,  1 

MALICIOUS  ARREST. 

Special  damage. 

In  an  action  for  maliciously  and  without  reason- 
able or  probable  cause  causing  the  plaintiff  to 
be  arrested  under  a  ea.  sa.  issued  upon  a 
Judgment  obtained  by  the  defendant  against 
htm,  and  upon  which  the  defendant  mall- 
eiously  and  without  reasonable  or  probable 
amuse  endorsed  a  direction  to  levy  the  whole 
amount  recovered  by  the  judgment,  whereas 
a  portion  of  that  amount  had  been  previously 
satisfied, — the  declaration  alleged,  as  damage 
caused  by  the  arrest  for  the  greater  amount, 
that  the  plaintiff  was,  after  he  was  taken, 
during  his  detention,  and  before  his  dis- 
charge, able  and  willing  and  offered  to  pay, 
and  always  afterwards  during  his  detention 
was  willing  to  pay,  and  was  anally  discharged 
from  imprisonment  upon  paying,  the  smaller 
•am ;  and  that  the  pUlntiC  by  reason  of  the 
premises,  was  necessarily  put  to  and  Incurred 
divers  costs  and  expenses  In  and  about  ob- 
taining his  discharge:— Hold,  thai  the  do- 
solution  suflicisttUy  showed  special  damage 


resulting  to  the  plaintiff  from  the 
inasmuch  as,  to  entitle  him  to  a  verdict,  the 
plaintiff  most  show,  not  merely  that  be  waa 
arrested  and  kept  In  custody  for  a  greater 
amount  than  was  due,  however  improperly 
endorsed,  but  also  that,  by  reason  of  the 
arrest  and  detention  for  the  larger  sum,  his 
imprisonment  was  prolonged,  or  the  expense 
of  obtaining  his  discharge  increased.  Jea- 
inge  v.  Florence,  667 

MALICIOUS  PROCEEDING. 
Under  It  Sit  Vict,  c  106>-*ss  Baskm**,  t. 

MARKET  VALUE. 

Sot  AURBUf  BBT,  4. 

MASTER  AND  SERVANT. 
Liability  of  matter  for  negligent*  of  tenant, 

1.  A  master  is  responsible  for  an  injury  occa- 
sioned by  the  negligent  driving  of  bis  servant, 
where  he  is  acting  at  the  time  in  his  service 
and  in  a  manner  impliedly  sanctioned  by 
him.    Patten*.  Boa,  666 

2.  A*  the  general  manager  of  the  defendant, 
the  proprietor  of  a  horse  repository,  was  pos- 
sessed of  a  horse  and  gig,  which  were  kepi 
for  him  upon  the  defendant's  premises  free 
of  charge,  and  were  used  by  A.  in  the  con- 
duct of  the  defendant's  business.  In  going 
(with  the  knowledge  of  the  defendant)  upon 
the  defendant's  business,  with  the  horse  and 
gig,  A.  drove  against  and  killed  the  plaintiff's 
horse: — Held,  that  the  defendant  was  re- 
sponsible; and  that  it  was  immaterial  that  A. 
was  also  going  on  private  business  of  his  own. 

lb. 
S.  The  defendant  engaged  the  services  of  one 
8.,  a  tbateber,  for  a  certain  period,  at  weekly 
wages,  for  the  purpose  of  hiring  him  out  to  do 
thatching  work  for  his  profit  6.  having 
during  the  period  thatched  some  stacks  of 
wheat,  Ac,  for  the  plaintln^  for  which  work 
the  defendant  claimed  and  received  payment  z 
—Held,  that  the  defendant  was  responsible 
to  the  plaintiff  for  Injury  to  the  wheat,  Ac* 
occasioned  by  the  negligent  manner  in  which 
8.  did  the  work.    Holmet  r.  Onion,         766 

MEASURE  07  DAMAGES. 
Am  Damans. 

MERCANTILE  CONTRACT. 
Oonetrmetion  e/,— ess  Asjbmkbst,  ft— 6. 

MERCHANT  SHIPPING  ACT,  1666. 
JWtafvIM, 
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.METROPOLIS  MANAGEMENT  ACS. 
Con**metion  of. 

I.  "Where  a  pecuniary  obligation  Is  created  by  a 

statu  f,  and  a  remedy  expressly  given  for  en- 

Jorcing  it,  that  remedy  must  be  adopted. 

The  Veetrg  of  St.  Pancras  v.  Batterbury,  477 

J.  An  action  in  a  superior  court  will  not  lie 
against  the  owner  or  occupier  of  a  house, 
for  the  recovery  of  his  proportion  of  the  ex- 
penses of  paving  a  street,  under  the  Metro- 
polis Local  Management  Act,  18  A  19  Vict. 
o.  120;  but  recourse  must  be  had  to  the 
remedy  pointed  out  by  the  225th  section  of 
the  act,  rix.  by  a  proceeding  before  two 
justices.  lb. 

3.  A.  held  premises  under  a  building  lease,  with 
a  covenant  to  pay,  bear,  and  discharge  "  all 
such  parliamentary,  parochial,  and  county, 
district,  and  occasional  levies,  rates,  assess- 
ments, taxes,  charges,  impositions,  contribu- 
tions, burthens,  duties,  and  services  whatso- 
ever as  during  the  term  should  be  taxed, 
assessed,  or  imposed  upon  or  in  respect  of  the 
premises,  or  any  part  thereof."  He  granted 
an  underlease  (at  a  rack-rent)  to  B.,  the 
latter  covenanting  "that  the  several  cove- 
nants, conditions,  and  agreements  contained 
In  the  original  lease  on  the  lessee's  part  to  be 
performed  and  observed  (except  the  covenants 
to  pay  rent  and  to  insure),  should  during  the 
continuance  of  the  demise  be  performed  and 
observed  by  him :" — 

Held,  that  B.  was  liable  for  the  expense  of 
drainage  works  done  upon  the  premises  under 
the  authority  of  the  Metropolis  Local  Man- 
agement Act,  1855,  18  A  19  Vict.  o.  120. 
Sweet,  A  pp.,  Seager,  Resp.,  119 

MILITARY  LAW. 
See  Shipping,  3,  4* 

MISDIRECTION. 
See  Shipping,  3 — 0. 

MISJOINDER. 
See  Amkhdmbmt,  3,  4. 

MONEY  PAID. 
See  Joint  Stock  Bank,  J. 

NECESSARIES. 
See  Husrabd  ahd  Wire,  S. 

NEGLIGENCE. 
In  aVfa'na  a  carriage, — see  Master  akd  Ser> 


YART,  1,  2. 

In  navigating  a  thip, — te«  Shippiho,  3 — 6. 

/»  performance  of  worfc,— <ee«  MARTRR  Awn  Ser- 


NEW  TRIAIu 


Upon  a  motion  for  a  new  trial  in  an  action  of 
orim.  eon.,  on  the  ground  of  anrpvinv— 
Sembte,  that  the  affidavit  or  the  plaintsT* 
wife  cannot  be  received  for  any  purpose.  long 
T.  Croker,  too 

Miedirection,    see  Shippirc, 


NOVELTY. 
See  Letters  Patrsjt, 


PARENT  AND  CHILD. 
Sea  Hurraed  An  Wirn,  3. 

PARTNERSHIP, 
tflal  nonet  fortes  a 


A.  and  B.  being  joint  owners  of  a  race  bone,  it 
was  agreed  between  them  that  A.  saonM  keep 
and  train  and  have  the  general  manage  anal 
of  the  horse,  conveying  him  to  and  entering 
him  for  the  different  races ;  that  36V  per  week 
should  be  allowed  for  his  keep ;  and  that  the 
expenses  of  keep,  Ac,  should  be  borne  jointly 
by  A.  and  B.,  and  the  horse's  winnings  be 
equally  divided  between   them.    A.  having 
paid  all  the  expense*  of  the  keep  and  manage- 
ment of  the  horse,  and  there  being  no  win- 
nings to  divide  .-—Held,  that,— even  a— lag 
that  this  agreement  constituted  a  partnership 
between  A.  and  B.  (which  the  eoart,  disam- 
tiente  Cookburn,  C,  J.,  thought  it  did  not), — 
A.  was  entitled  to  recover  from  B.  a  moiety 
of  the  disbursements  made  by  him  on  account 
of  the  horse,  as  being  in  the  nature  of  an 
advance  of  capital  for  B.  French  v.  Styrimg, 

3*7 

PAVING. 
See  Metropolis  Mahaormrxt  Act,  1, 1 

PERVERSE  VERDICT. 

See  Writ  of  Is  quest. 

PLEADING. 

Son  emault  demeen*,    see  AoRAUiff. 

Adding  pUae,— nee  Letters  Patsjtt,  R 


POLICY. 
Cbatfnref  ton  o/,« 

PRISONER. 
See  H arras  GoRHia. 

PRIVILEGE. 

, — «OS  ATTOajTRT,  1, 


RAILWAY  COMPANY.     «& 


PBOCBS8. 
Service  of. 

L .  SmUtituUd  unne  tn  Ireland.]— A  writ  of 
juhdodi  issued  out  of  the  Court  e-f  Queen's 
Beneh  in  Ireland,  after  the  passing  of  the  13 
e\  14  Vict  c  18,  against  an  incorporated 
Joint  stock  company  duly  -registered  in 
London,  and  also  carrying  on  business  by 
<one  B.,  an  agent  in  Dublin,  was,  by  leave  of 
the  court,  pursuant  to  the  practice  of  the 
«onrt  under, the 43  Q.  3,  e,  63,  s.  8,  and  18  A 
3*  yioL  o.  18,  s.  .*V-#er*ed  by  delivering  a 

'  copy  (with  a  copy  of  the  order)  personally  to 
the  Dublin  agent,  B.,  and  by  lending  similar 
copies  through  the  general  post  office  directed 
to  the  manager,  secretary,  and  actuary  at  the 
company's  office  in  London.    An  appearance 

'     was  afterwards  entered  for  the  company  by 

k  the  plaintiff,  and  judgment  signed: — Held, 
that  the  judgment  so  obtained  was  oapable 
of  being  enforced  by  action  in  the  superior 
courts  of  England.  Sheeny  r.  The  Prof ettioual 
Life  Atturnnce  Company,  til 

%  In  such  an  action,  a  plea  merely  alleging  the 
^  absence  of  personal  service  of  any  writ  or 

"  '  process,  is  bad.  'lb. 

8.  Whether  the  9th  section  of  the  13  A  U  Vict. 
e.  18,  per  se  gave  the  Irish  court  power  to 
order  substituted  service  in  such  a  case, — 
quart  t  But,  at  all  events,  there  is  nothing 
in  that  act  to  take  away  the  jurisdiction  which 
they  previously  had  under  the  43  G.  3,  e.  63. 

lb. 

PROHIBITION. 

See  COUKTY  C0UBT,  1. 

PUBLIC  COMPANY. 

tsfec  Joikt  Stock  Baku.     Joist  Stock  .Com- 
pany.  jRailwaj  Coxpaht. 

RACE-HORSE. 

See  PABT5BR8HIP. 

.»  •  . 

RAILWAY  COMPANY. 
Liability,  of  at  common  earritrt. 

1.  Special  con  tract. obtained  6y  fraud!]— k  de- 
claration against  a  railway  company,  for 
damage  to,  goods  intrusted  to  them  to  carry, 
alleged  that  the  goods  were  delivered  to  the 
defendants  at  common  earritrt,  and  that  they 
received  them  as  inch  common  carriers.  Plea 
that  the  goods  ware  •received  by  the  defend 
ants  to  be  carried  subject  to  a  special  con- 
tract whereby*  they  were  declared  not  to  be 
answerable  for  any  loss  or  damage,  however 
caused.  In  support  of  the  plea,  the  defend* 
ants  produced  a  paper,  tinned  by  (Ac  plaintiff, 
acknowledging  that  the  goods  were  to  be 
carried  subject  to  certain  conditions,  one  of 
which  was,  that  the  company,  were  not  to  be 
responsible  for  any  loss  or  damage,  however 

*'  caused,  Ac    On  the  parte*  the -plain  tiff,*  U 


was  proved,  that,  when  asked  by  a  clerk  of 
the  defendants  at  the  tame  the  goods  were) 
delivered  at  the  company's  warehouse  to  sign 
the  paper,  the  plaintiff  expressed  his  un- 
willingness to  do  so,  inasmuch  as  he  could 
not  see  to  read  it,  whereupon  the  clerk  said 
that  it  was  of  no  consequence,  and  that  tho 
signature  was  a  mere  matter  of  form ;  and 
that  the  plaintiff,  relying  upon  that  assurance, 
signed  the  paper; — Held,  that,  upon  this 
evidence,  the  jury  were  warranted  in  finding 
that  the  goods  were  not. delivered  to  the  com- 
pany to.be  carried  under  the  special  eontrac^ 
JSimons  v.  The  Great  Wetter*  Railway  Com- 
pany, $20 

Special  contract  for  conveyance  of  goodt.  • 

%.  In  an  action  against  a  railway  company /or 
negligence  in  forwarding  goods,  whereby  they 
lost  a  market,  the  declaration  alleged  toai 
the  defendants  were  common  carriers,  and 
received  the  goods  in  question  to  be  carried 
by  them  at  tuck  common  earritrt  for  biro 
and  reward.  Plea,  traversing  the  avermen^ 
that  the  defendants  received  the  goods  at 
common  carriert.  It  appeared  in  evidence 
that  the  defendants  did  pot  receive  any  goods 
to  be  carried  ty  them,  unless  the  consignor 
signed  a  paper  containing  various  conditions, 
subject  to  which  they  were  to  be  carried.  Tho 
judge,  holding  that  the  conditions  were 
.reasonable,  and  the  contract  a  special  con- 
tract within  the  17  A  18  Vict  o.  31,  s.  7,  and 
that  consequently  the  defendants  did  not 
receive  the  goods  to  be  carried  by  them  at 
common  earritrt,  directed  a  nonsuit : — Held, 
that  the  nonsuit  was  right  Wkitt  v.  The 
Great  Wtttem  Railway  Company,  7 

Contract  for  demurrage. 

3.  The  defendants  hired  sacks  from  the  plain- 
tiffs for  the  conveyance  of  grain  on  their  rail* 
way,  subject  to  certain  regulations,  amongst 
which  were  the  following :— «« 2.  The  charges 
for  the  use  of  sacks  will  be  Jd.  per  sack  per 
journey  when  discharged  at  any  of  the  com- 
pany's stations  on  the  company's  line,  or  at 
their  warehouses,  or  at  warehouses  or  mills 
connected  by  rail  with  the  company's  lines; 
and  \d.  per  sack  when  eent  to  foreign  stations : 
3.  Demurrage  of  ±d.  per  sack  per  week  will 
be  charged  after  the  .expiration  of  fourteen 
days;  the  hire  to  commence  from  the  timo 
the  sacks  leave  tbe  station  to  be* filled;  tie 
time  allowed  for  filling  and  returning  to*  tho 
station  to  be  seven  days:  10.  None  of* the 
company's  sacks  containing  grain  will  bo 
allowed  to  leave  any  station  (local  or  foreign), 
unless  a  guarantee  is  first  obtained  by  the 
clerk  in  charge,  from  the  consignee,  that  the 
grain  will  be  immediately  discharged,*and 
the  sacks  returned  the  same  day,  and  to,  the 
same  atation :"— Held,  that  tbe  company's 

•   claim-  for  demurrage  arose  at  tho  tsfiratioa 


880    RAILWAY  COMPANY. 


SHERIFF. 


i 


of  fourteen  days  from  tho  Aire  of  tho  sacks  j 

and  that  tho  only  ponon  with  whom  there 

.   was  007  contract  for  demurrage  woi  tho  e©o- 

.    oignor,  by  Tirtao  of  tho  3d  regulation ;  hat 

that  by  tho  operation  of  tho  10th  regulation, 

hit  Mobility  eeaaod  upon  tho  company's  per- 

mittirg  the  aaoki  to  get  into  tho  haodi  of  the 

<   ooneignee,  whether  with  or  without  a  guaraa- 

too.     The  Great  Northern  Railway  Company 

▼.  frylcs,  844 

injunction  under  ike  Railway  and  Canal  Trujfic 
Act,  1864,  17  *  18  P*et  c.  3L 

d.  A  railway  company  agreed  with  a  cab  pro- 
prietor,  in  consideration  of  bio  poying  them 
609&  per  annum,  to  allow  him  the  exclusive 
liberty  of  plying  for  hire  within  their  eUtion : 
—The  court  refuted  to  grant  a  writ  of  injunc- 
tion againot  tho  eempony,  under  the  Railway 
and  Canal  Traffic  Act,  1854  (17  *  18  Viet  c 
SI),  at  the  instance  of  another  cab  proprietor, 
—no  inconvenience  Co  tA« /motto  being  shown 
to  hare  arisen  from  tho  arrangement  BeadeU, 
In  re,  609 

It  A  railway  company  granted  eselastve  per- 
mission  to  a  limited  number  of  fly-proprietors 
to  ply  for  hire  within  their  etation:— The 
oourt  refused  to  grant  a  writ  of  injunction 
against  the  company,  under  the  Railway  and 

,  Canal  Traflo  Aot,  1864  (17  A  18  Viot  e.  81), 
at  tho  inetanoe  of  a  fly-proprietor  who  wae 
excluded  from  participation  in  thli  advantage, 
—although  it  wae  sworn  by  tho  complainant 
■ad  by  several  other  fix-proprietors  who 
were  likewise  excluded,  that  occasional  delay 
and  inconvenience  resulted  to  the  publio  from 
tho  course  pursued.    Painter,  In  re,         70S 

Scire  faeiae  againet  ekarekoldere, 

9b  The  oourt  refused  to  suspend  or  enlarge  a 
rule  for  a  set  fa.  against  a  shareholder  in  a 
railway  company,  upon  a  suggestion  that  tho 
alaim  in  respect  of  which  the  judgment 
■gainst  the  company  was  obtained  was 
founded  upon  an  attorney's  bill  contracted 
by  them  ia  tho  prosecution  of  matters 
altogether  ultra  vires.  Edward*  v.  The  Kil- 
kenny and  Great  Southern  and  Weetem  Rail- 
may  Company,  897 

RBGULfi  GBNERALKS. 

eXndereement  of  notice  an  write  on  Contract 

under  SOI. 

t  It  U  ordered  that  plaintiffs  suing  la  contract 
■  for  204*  or  less,  may,  if  they  olaim  costs, 
andorso  on  the  writ  of  summons  the  following 
sjetice: — 

"Toko  notice,  that,  If  Judgment  bo  signed 
fur  default  of  appearance,  tho  plaintiff  will 
without  summons  apply  to  a  Judge  for  his 
Ousts  of  suit,  unless  before  such  judgment 
you  shall  give  notioe  to  him  or  his  attorney 
that  you  intend  to  oppose  such  application." 
.    And  it  Is  further  ordered,  that,  if  the  de- 


fendant give  such  actios,  tho  plaimvtaT 
proceed  by  sammoos  and  order* 
But,  if  tho  defendant  give  no) 
plaintiff  may  produee  aaoh 
judge  at  Chambers,  for  an  order  far 
parte;  and,  if. the  judge  shall  alga  has 
to  tho  endorsement,  such  signature 
an  order  for  costs,  and  tho 
thorn  thereon  aecordiagly.    In 
application  for  costs  without 
meat,  tho  plaintiff  shall  aot  bo  on 
mora  costs  than  if  he  hi 
dorsement,  unless  a  judge  ahaH 
order.    &  T.  1867, 


Entry  of  eatief action  on 

8.  Upon  a  satisfaction-piece  duly  signed 
attested  in  accordance  with  tho  80th  rale)  as? 
Hilary  Term,  1868,  being  presented  ts> 
clerk  of  the  judgments  of  tho  mosUrs  ha 
oourt  In  which  the  judgment  has 
he  shall  file  the  same,  and  eater 
in  tho  judgment-book  against  tho  entry  as? 
tho  said  Judgment;  and  no  roll  shall  ae> 
required  to  bo  carried  la  for  tho  parpose  af 
entering  satisfaction  on  a  judgment  M.  T. 
1867,  t* 

SALE. 

Of  good*. 

Sale  by  samples.]— Where  goads  an  sold  by 
sample,  the  handing  over  tho  samples  to  the 
buyer  does  not  in  tho  absence  of  evideae* 
of  aa  usage  or  custom  to  tho  cnatnrjh 
amount  to  a  delivery  and  aoouptnaco  af  a 
port  of  the  thing  sold,  so  as  to  take  aha  oass 
oat  of  the  ITth  seasioa  of  tho  Stamrte  of 
Frauds:  but  it  is  otherwise  where  tho  buyer 
draws  samples  from  tho  balk  altar  ha  hat 
purchased  tho  goods.    Gardner  v.  tireon*  M 

And  ess  Aaaaa 


SAMPLES. 

JBmBalb. 

SCIRE  FACIAS. 

Ae  JotfT  Stock  Bark,  8, 4>    Railway  Cau> 

past,  8. 

6RAMR2T8  WAGES. 
See  SnxFFiva,  T. 

8BRVICE. 
sfrnPuacaaa. 

SHARES. 
See  Joorr  Stock  Bask,  1. 

SHERIFF. 
Arrest  of  wrong  warty, 
having  a  writ  eommsadtag  Urn  to 


SHERIFF. 


8HIPPIN0. 


831 


A*  took  B.,  who  represented  herself 
to  be  the  person  named  In  the  writ:— Hold, 
that,  though  B.  might  bo  estopped  by  hor  mis- 
representation from  suing  tho  sheriff  for  tho 
original  taking,  ho  eonld  not  justify  detaining 
hor  after  ho  had  notice  that  abo  wh  not  tho 
petty,    funeton  v.  Patoreon,  495 

SHIPPING. 

Bill  of  lading. 

1.  A  stipulation  in  a  bill  of  lading,  that  tho 
shipowner  it  "not  to  bo  accountable  for 
leakage  or  breakage,"  doee  not  exempt  bim 
from  responsibility  for  a  loss  by  theee  meant, 
•rising  from  grow  negligence.  Phillip  r. 
Clark,  158 

at  Lien  for  freight.] — By  a  memorandum  of 
charter,  made  at  Liverpool,  it  was  agreed  that 
tho  ship  should  load  a  cargo  there,  and  pro* 
coed  to  China,  and  there  deliver  tho  same 
agreeably  to  bills  of  lading,  and  afterwards 
load  a  full  cargo  of  tea  or  other  lawful  mer- 
chandise for  Liverpool  or  London,  and  deliver 
tho  same  to  the  charterers  or  their  assigns, 
they  paying  freight  for  the  same  at  the  rate 
of  71.  lOe.  per  ton  of  50  cubic  feet  for  tea 
delivered,/or(i«roMiMf  oaf  andhomtj  other 
goods,  if  shipped,  to  pay  in  customary  pro- 
portion: in  consideration  whereof,  the  out- 
ward cargo  to  ho  carried  freight-free  :  pay- 
meat  to  beeome  due  and  to  be  made  as 
follows,— 8001.  on  sailing,  by  charterers'  ac- 
ceptance at  three  months*  date,  and  the 
balance  on  the  unloading  and  delivery  of  tho 
cargo,  by  approved  bills  on  London  at  two 
months'  date,  or  cash :  M  tho  matter  to  tign 
bitte  of  lading  at  tuch  rate*  of  freight  at  may 
be  required  by  the  agente  of  the  charterer*, 
Without  prejudice  to  thie  charter-party ;  and 
the  oumere  to  have  em  abeolute  lien  upon  the 
cargo  for  the  recovery  of  all  freight,  dead- 
freight,  demurrage,  eta*  due  the  ship  under 
thie  charter-party." 

By  another  memorandum,  endorsed  on  the 
above,  Singapore  was  substituted  for  China: 
and  it  was  agreed,  that,  on  delivery  of  the 
cargo  hi  Singapore,  the  freighters'  agents 
there  should  have  the  option  of  loading  the 
•hip  for  London  or  Liverpool,  or  for  China; 
that,  in  the  event  of  the  vessel  returning  from 
Singapore,  the  freight  for  the  round  should  be 
U7&1.  in  full ;  that,  should  tho  vessel  proceed 
to  China,  the  freighters  should  pay  an  addi- 
tional of  80s.  per  ton  on  the  homeward 
cargo  from  thence,  for  the  privilege  of  car- 
rying Intermediate  freight  from  Singapore 
to  China;  and  an  acceptance  at  three  months 
for  880JL,  on  the  ship's  sailing  from  Liverpool, 
was  substituted  for  8001 

The  ship  was  laden  by  the  charterers  chiefly 
as  a  general  ship ;  but  they  shipped  on  their 
cum  account  goods  for  which  the  matter 
turned  bills  cf  lading  making  the  goods  de- 


liverable at  Singapore  to  If.  A  Co.,  or  asslgnfi 
paying  freight  as  per  margin :  in  the  margin, 
the  freight  (in  the  aggregate,  100/.  12*.)  was 
declared  to  be  "payable  in  Liverpool  one 
month  after  sailing  of  vessel,  lost  or  not 
lost." 

The  vessel  sailed  from  Liverpool  on  the 
SI st  of  February,  1850,  and  the  charterers 
gave  their  acceptance  at  three  months  for 
900*.,  whieh  became  dnc  on  the  23d  of  May, 
and  was  dishonoured  :— 

Held,  that  the  owners  had  a  lien  upon  the 
goods  so  shipped  by  the  charterers,  for  the 
amount  of  the  bill  of  lading  freight,  as  against 
the  consignees  (M.  A  Co.),  who  had  advanced 
money  to  the  consignors  upon  the  shipment  $ 
but  not  for  the  0001.    Giliimm  r.  MiddUum, 

184 

AnI  see  Was. 

Liability  of  owner,  <fcc,  in  coot  ofcoUieion* 

8.  SernbU,  that  the  owner  of  a  transport  hired 
by  government  for  the  purpose  of  assisting  in 
a  warlike  expedition,  is  not  responsible  for 
damage  done  to  another  transport  forming 
part  of  the  same  expedition,  where  such 
damage  results  from  the  master's  obedience 
to  orders  of  the  officer  under  whose  Immediate 
command  he  sails.    Hodghineon  v.  Fernie, 

418 

4»  A.  and  B.  were  respectively  owners  cf  vessels 
whieh  with  many  others  were  taken  np  by 
government  for  the  conveyance  of  troops  upon 
an  expedition  of  war  in  the  Black  See:— -the 
transports  were  towed  by  steamers  to  then? 
destination,  each  steamer  having  attached  to 
her  two  transports,  the  masters  of  which  were 
under  her  immediate  order  and  control:  tho 
commander  of  the  steamer  to  whieh  B.'s  vessel 
and  another  were  attached,  on  reaching  tho 
anchoring  ground  In  the  evening,  having 
dropped  his  anchor,  desired  the  masters  of  hie 
tows  to  bold  on  by  their  warps  or  hawsers; 
but,  in  the  course  of  the  night,  n  storm  arose 
which  canted  B.'s  vessel  to  swing  with  vio- 
lence against  A/i  vessel,  whereby  It  was  con- 
siderably damaged.  In  an  action  for  the 
damage  so  caused,  the  learned  judge  who 
tried  tho  cause  told  the  jury  that  B.  would 
not  be  responsible  if  tho  injury  complained 
of  resulted  from  a  strict  obedience  on  the  part 
of  the  master  to  tho  orders  of  the  officer  la 
command  of  the  steamer;  but  that,  assnming 
that  the  master  was  justified  by  the  orders  he 
received  in  abstaining  from  anohorlng  in  the 
first  instance,  it  was  for  them  to  consider 
whether  he  had  not  been  guilty  cf  negligence 
and  want  of  good  seamanship  In  continuing 
to  hold  on  by  his  warp  under  the  altered  state 
of  circumstances,— there  being  some  evidence 
to  show  that  tho  accident  might  have  been 
averted  if  ho  had  dropped  his  anchor  wj*en> 
the  item  came  on  s— HeldV  no  misdirection. 

At 


BHIPHN*. 


STATUTE. 


£.  Ossntouefio*  of  sac  aYsroanat  Skipping  Act, 
J&864.] — In  anaotionfor  aninjueiy to  the  plain- 
<4feT<*  vessel  in  eonsogneno t  *f.  a  collision  with 
•a\*eesel  under  the  control  of >tbe  defendant, — 
tfhare  being  conflicting  eaidenae-of  negligenoe 
on  the  one  side  and  on  the  other, — the  jury 

'  twnre  told,  that,  If  the  negtlgenoe  or  default 
i«f  the  plaintiff  was  in  any  degree  the  direct 
tor  proximate  cause  of  the  damage,  be  was 

.  mot  entitled  to  recover,  feowever  great  might 
hare  be*n  the  negligence  of  the  defendant ; 

•  bat  that,  if  the  negligenoe  of  to*  plaintiff  was 

•  »nly  rtwutttiy  connected  with  -the  accident, 
dhen  the  question  was  whether  the  defendant 
might  bj  the  oxereitc  of  ordinary  aare  hare 

.  *avotded  it :— Hold,  a  proper  direction.  Tuff 
T.  Warman,  740 

a).  The  Merchant  Shipping  Aot,  1864,  17  A  18 

Viet  e.  104,  leaves  the  rule  of  law  upon  this 

subject  as  it  was  before ,» the  only  effect  of  the 

♦596th  and  298th  sections  being,  to  bring  the 

•non-eomplianoe  with  the  Admiralty  tailing 

regulations  within  the  category  of  negligence. 

lb. 
Skip'*  arttefet. 

f .  The  plaintiff,  a  seaman,  in  Karen,  1854, 
•hipped  on  board  a  vessel  of  the  defendants, 

1  called  the  Cnstos,  to  serve  as  steward,  and 
tigned  articles,  as  required  by  the  statute  IS 

'    &  14  Vict.  c.  93, — which  professed  to  be  an 

•  agreement  between  the  master  and  the  several 
s    persons  whose  names  were  thereto  subscribed, 

-—at  Til.  per  month  wages,  for  a  voyage  "from 
'    Liverpool  to  the  west  coast  of  Africa,  to  trade 

'in  any  ports,  bays,  or  rivers  therein,  and  back 
'  to  a  final  port  of  discbarge  in  the  united  king- 
'  dom,  or  for  a  term  not  to  exceed  three  years." 
'  'The  articles  contained,  amongst  others,  the 

♦following  provision, — "  The  crew,  if  required, 
'    to  be  transferred  to  any  other  ship  in  the  same 

employ."    After  the  Custos  had  remained 

nome  time  on  the  African  coast,  the  plaintiff, 
•'    nt  the  request  of  the  captain,  was  transferred 

•  >t:  another  and  a  larger  vessel  of  the  defend- 
ants' engaged  in  the  same  trade,  called  the 

-  dauntless,  entering  into  fresh  articles  with  the 
'  master,  under  which  he  was  to  receive  wages 
■    at  the  rate  of  4L  per  month.    The  Dauntless 

•arrived  in  Liverpool  on  her  return  voyage  in 

June,  1856,  when  the  plaintiff  claimed  wages 

*u*4/.  per  month  for  the  period  during  which 

•  he  had  served  on  board  the  Dauntless.  The 
1  'defendants  refuted  to  pay  him  at  the  increased 
''  (fate,  insisting  that  he  was  bound  by  the  ori- 

-  -ginal  articles  to  serve  on  board  any  ship  M  in 
'•  "the  tame  employ  f  and  the  plaintiff  declined 

tojuoept  the  sum  mentioned  in  the  original 
•articles:— Held,— 

^Hrst,  that  the  articles  were  not  invalid  for 
'being  in  the  alternative,— "from  Liverpool 
ito  the* west  coast  of  Africa  and  back,  or  for  a 
«tarm  not  to  exceed  three 'years  t" 

Jsneoadly,  thai  the  provision  forth*  trans- 


»  *' 


-far  of  the -crew  to  another  vessel 

•employ,  *wat   not   a  contravention   of  the 

statutes 

Thirdly,  that  the  provision  ibr  transfer  was 
•not  limited  to  a-traos for  of  the  whole  crew  col- 
leetlvely,  but  thai  the  articles  constituted  an 
agreement  between  the  owners  and  each  of 
the  crew  for  himself,  and  consequently  that 
the  plaintiff  was  bound  to  serve  under  the 
original  articles,  and  there  was  therefore  ao 
consideration  for  the  master's  promise  to  pay 
'the  Increased  wages; 

Fourthly,  that  there  was  no  nta^eet  or  re- 
fusal by  the  defendants,  without  anficieat  * 
cause,  to  pay  the  plaintiff  the  wages  really 
due,  to  at  to  render  them  liable  to  the  penalty 
imposed  by  the  statute.    /Voter  v.  Hettou, 

5» 
8.  Held  also,  that  the  circumstance  of  the  fresh 
articles  not  having  been  executed  in  the  pre- 
tence of  the  consular  agent,  was  not  an  objec- 
tion to  their  validity,  provided  they  e*old 
have  been  set  op.  Ik 


SMALL  ASMS. 
,&•  JFibjc- Aims. 


smsa-ara. 


Injury  fr 

The  plaintiff  entered  the  defendant's  garden  at 
night,  and  without  his  permission,  to  search 
for  a  stray  .fowl,  and  whilst  looking  closely 
into  tome  bushes,  he  came  in  contact  with  a 
wire,  which  caused  tomething  to  explode  with 
a  loud  noise,  knocking  him  down  and  slightly 
injuring  his  face  and  eyes : — Held,  that  the 
defendant  was  not  liable  for.  this  injury  at  com- 
mon law,  nor,  in  the  absence  of  evidence  that 
it  was  e*«uted  by  a  spring-gun  or  other  engine 
"  oalcaiated  to  inflict  grievous  bodily  ham," 
under  the  statute  7  £  8  0.  4,  o.  18>  s.  1. 
Wootom  *.  J)utcki*s,  412 

STATUTE. 


1.  Where  a  pecuniary  obligation  it  created  by  a 
statute,  and  a  remedy  expressly  given  for  ea> 
foreing  H,  that  remedy  must  be  adopted. 
Tkc  Vestry  o/  St.  Pinerm*  v.  nVitferenrj,  4TT 

f  .  -An  action  in  a  superior  court  will  net  fit 
against  the  owner  or  occupier  of  a  heats, 
for  the  -recovery  of  hit  proportion  af  m«  ex- 
ponas* of  paving  a  street,  under  the  Mono- 
polit  Local  Management  Act,  W  A  19  VitU 
e.  ISO;  but  recourse  mutt  be  had  tolas 
mmedy  pointed  out  bythntlMu  tnetieaef 
the  act,  .vis.  by  n  proceeding  before  two 
juatteeu,  it. 


.STATUTE  OP  FRAUDS. 


WRIT  OF  ERROR. 


«r  atom  *v  vramm. 

What  a  efficient  agreement  toi&ins.  8. 

Lsrjdftfatn  prosoaal^ceataking  theiecm*  of 
.proposed  conaTaet,*i4med  by  tho  defendant, 
assarted  to  Jgr  the  jplaintlff  bj  smijI  of 
louth,  is  a  sufficient  agreement  within  the 
4  th  Motion  of  the  statute  of  frauds.  Smith  v. 
iVeaJe,  67 

2.  .An  agreement  whereby  all  that  ie  to  be  done 
by  the  plaintiff  eonititoting  one  entire  eon- 
arideration  for  the  defendant's  promise,  ia 
capable  of  being  performed  within  a  year,  and 
no  part  of  what  the  plaintiff  ia  to  do  constitut- 
ing aneh  eonaideration  ia  intended  to  be  post- 
poned until  after  the  expiration  of  the  year, 
li  not  within  the  4th  section  of  the  atatute 
of  frauds,  notwithstanding  the  performance 
on  the  part  of  the  defendant  ia  or  may  be  ex- 
tended beyond  that  period.  Jb. 

Part  delivery  under  a.  17. 

S.  Where  gooda  are  sold  by  the  sample,  the 
handing  over  the  sample*  to  the  buyer  doea 
not,  in  the  abeenee  of  eridenee  of  an  usage 
or  custom  to  the  contrary,  amount  to  a  de- 
livery and  acceptance  of  a  part  of  the  thing 
sold,  so  as  to  take  the  ease  out  of  the  17th 
faction  of  the  statute  of  frauds :  bat  jt  is  other- 
wise where  the  buyer  draws  samples  from  the 
bulk  after  he  haa  purchased  the  goods.  Gard- 
ner t.  Grout,  340 

8TAT  OF  PROCEEDING 
See  Bankrupt,  4. 

STOCK-BROKER. 
Contract  for  ekaree, — see  Joint  Stock  Bake,  1. 


SZRB&BTJRSC. 
Approbation  of  ^pwuu'anssn  of, 

■ART. 


Cots* 


8T0CK  EXCHANGE. 
Bute*  of — see  Joivt  Stock  Bank,  1, 


SUBSTITUTED  SERVICE. 
See  Pbockss. 

SUM  RECOVERED. 
See  Arrest,  1,  2. 

SURETY. 
See  Jmsolymt  Debtor, 

SURPRISE. 
See  New  Trial 

TRAFFIC  ACT. 
See  Railway  Compart,  4,  5. 


*?ftU8mBS. 

jfaTaYBJTOLT  SOCIETY,  1,  8. 

VARIANCE. 
See  Ambsdxbet,  8. 

WAIVER. 
See  Arrest,  8. 

WAR. 
Effect  of  declaration  of, 

1.  A  declaration  of  war  by  this  country  against 
a  foreign  power,  imports  a  prohibition  of  com- 
mercial intercourse  with  the  subjects  of  that 
power.    Barrick  r.  Bubo,  663 

3.  Held,  therefore,  that  a  plea  to  an  action 
upon  a  charter-party  made  between  a  subject 
of  this  country  and  a  Russian  subject  for 
loading  a  cargo  at  Odessa,  a  Russian  port,-— 
that,  At  Abe  time  of  making  the  contract,  the 
plaintiff  waa  a  subject  of  Great  Britain  and 
the  Teasel  a  British  vessel,  and  the  defendant 
a  subject  of  Russia  residing  and  carrying  on 
trade  there,  and  that,  before  the  expiration 
of  the  time  for  the  defendant  to  load  tho 
▼we1  according  to  the  charter-party,  and 
before  any  breach  thereof,  a  state  of  war 
existed,  and  had  ever  since  continued,  between 
the  two  countries,— was  a  good  answer.     To. 

3.  Held  alao,  that  a  mere  intimation  by  the 
agent  of  the  charterer  at  Odeaaa  to  tho 
master,  before  the  time  for  loading  had  ex- 
pired, that  "  he  had  oeded  the  charter-party, 
with  all  its  rights  and  obligations,"  to  a  third 
person,  and  that  he  muat  address  himaolf  to 
such  third  person  for  a  oargo,  did  nor  amount 
to  a  renunciation  of  the  charter-party,  so  aa 
to  entitle  the  owner  to  sue  as  for  a  breach  at 
that  time.  ie. 

WARRANTY. 
See  A«rebvbbt,  5,  6,  7.    Letters  Patent,  8. 

WOODS  AND  FORESTS. 
Aeeent  of  commieeionert  of — see  CoYBVABY. 


WRITS  ON  CONTRACT. 
See  Reouljb  Geebrales,  1. 

WRIT  OF  ERROR. 
.  See  Error. 


»• 


*M 


WMT  OF  INQUIRY. 


WBXX  Of  HTQUIRT. 
Perotroe  ofrvfcfc 


Upon  tho  execution  of  a  wrll  of  Inquiry,  in  ta 
notion  for  dilapidation*,  two  foirejon  were 
onlled  on  each  aldo:  thoee  called  for  tho 
plaintiff  estimated  tho  dilapidations,  tho  ono 
*t  llU.,ta*otAOff*t  UUi  thoee  called  for  j 


tho  defendant  estimated  tbcom,  the 
li*,the  other  at  #81:  tho  Joy 
Tordiot  for  Sox  loo.  >- Thi 
tho  inquisition  ho  lot  aside 
onions  tho  dofondaat  woold 
verdict  being  entered  for  13L  Inc. 
r.  JfoeoOf 


•to; 

a 


to  the 


m  or  vouxmn  n 
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